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See SDARS PFF Appendix B. 

2. SoundExchange’s Criticisms of the 2003 Negotiated PSS Agreement 
Apply with Greater Force to Its Own Benchmarks. 

44. SoundExchange argues that because we do not know exactly how the PSS and the 

RIAA weighed the specific 801(b)(1) factors in reaching agreement in 2003, the resulting rate is 

a “black box” that cannot be a valid benchmark for this proceeding.  See SX PFF ¶ 1263.  In a 

classic case of trying to have its cake and eat it too, SoundExchange suggests that the rate is not 

an “801(b) rate” because it was not decided by an actual CARP proceeding, but that it is also not 

a market rate (despite being voluntarily negotiated) because it was negotiated in the shadow of a 

CARP proceeding.  SX PFF ¶¶ 1267-70, 1277 et seq.  
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As this chart demonstrates, the SDARS were the first companies to combine a multitude of 

features to create a digital mobile radio service provided by satellite that consumers pay to 

obtain, none of which would have been possible absent the SDARS significant technological 

contributions and innovations. 

                                                                                                                                                             
(Smith) (same); 8/27/07 Tr. 205:11-15 (Elbert) (discussing features of Supermarket Radio); 
Elbert WRT at 1, 24, 34 (same); 8/27/07 Tr. 204:21-205:21, 209:18-210:9 (Elbert) (discussing 
features of Worldspace); Elbert WRT at 6-7, 9, 20, 28-30, 35 (same); SX PFF ¶ 932 (discussing 
features of GPS systems); 8/27/07 Tr. 189:8-14 (Elbert) (same); 6/7/07 Tr. 123:11-124:3 (Smith) 
(same); Elbert WRT at 20, 27, 31-34 (same); SX PFF ¶ 909 (discussing NASA experiments); 
8/27/07 Tr. 208:4-209:5 (Elbert) (same); Elbert WRT at 8, 21, 26, 30-31, 37 (same); 6/6/07 Tr. 
209:5-210:4 (Masiello) (discussing features of cellular telephones); Elbert WRT at 26-27, 32, 34-
35 (same); SE PFF ¶ 938 (discussing uses of repeater networks by United States Army); Elbert 
WRT at 34 (same); Smith WDT ¶ 26 (same); SX PFF ¶ 904 (discussing features of Western 
Union satellites); 8/27/07 Tr. 154:10-17, 183:20-184:10, 187:8-20 (Elbert) (same); Elbert WRT 
at 23, 28; SX PFF ¶ 904 (discussing use of satellites by NPR); 8/27/07 Tr. 155:14-18, 184:3-10, 
185:11-18 (Elbert) (same); Elbert WRT at 23, 34; SX PFF ¶¶ 920-928, 935 (discussing 
experiences and features of Hughes Satellite and Space Systems Loral); Elbert WRT at 21, 23-24 
(same).  
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repeater network into a singular network or changes in the satellite architecture to 
be able to share a common satellite. 

And those tend to occur many years out in the future before you are able to 
capture those.   

6/2/07 Tr. 97:2-21 (Parsons). 

228. SoundExchange’s expert on the finances of the SDARS, Sean Butson, failed to do 

any modeling of the finances of the prospective combined entity.  8/27/07 Tr. 273:13-22 

(Butson).  As he explained:   

[O]f those big points, the only one I haven’t modeled is the merger.  And the 
reason for that is that there is not enough good data out there, either provided by 
analysts or by the companies themselves and, for that matter, or in the materials, 
the non-public materials, that I reviewed as part of this case.  I didn’t see anything 
that was substantial enough, actually, to build a financial model off of.   

Id.  Mr. Butson’s testimony belies any contention by SoundExchange that the evidence in the 

record, including the non-public materials, permits any firm conclusions to be drawn with 

respect to the finances of a potential merged company, should such a company ever come into 

existence. 

229. In asking the Court to consider the merger in the process of the current 

ratemaking, SoundExchange is also asking the Court to speculate as to the impact on the SDARS 

of any conditions that may be imposed by the regulators to secure approval of the merger:  price 

freezes, spectrum givebacks or other actions that could adversely effect the realization of merger 

synergies.   

230. As a final matter, SoundExchange fails to acknowledge the effect of its 

construction of its rate proposal in connection with the merger.  According to Dr. Pelcovits, once 

the merger were effected and the companies were actually combined, the SoundExchange 

royalty rate would skyrocket from the current approximately 2%-2.5% of revenues to over 20% 

of revenues in 2008.  See 8/28/97 Tr. 221:8-222:8 (Pelcovits); SoundExchange Third Amended 
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Rate Proposal at 3 (increasing rate to 20% of revenues “for every month after the SDARS has 

publicly reported that its number of Subscriptions is a number equal to or more than 17 million 

Subscriptions and less than 19 million Subscriptions” and increasing rate to 23% of revenues 

“for every month after the SDARS has publicly reported that its number of Subscriptions is a 

number equal to or more than 19 million Subscriptions”) .  Using combined 2008 revenues of 

approximately $2.6 billion as estimated by Mr. Butson as an example, on the event of such a 

merger and ensuing actual combination, the sound recording royalty would increase from 

approximately $230 million to approximately $560 million under SoundExchange’s proposal for 

2008 alone.  This extra $330 million in 2008 royalties, which would grow larger in later years, is 

never acknowledged in SoundExchange’s discussion of how the proposed merger “takes 

disruption off the table ,”  See SX PFF ¶¶ 1233-46 , or how it allows fair income to the SDARS. 

Nor does SoundExchange justify the resulting additional $1.8 billion over the license term.  Such 

a result would be neither rational nor economically justified and should not be countenanced.  

Nor would it be consistent with the post merger operation of the SDARS as two distinct 

operating companies and statutory licensees. 

11. Mr. Musey’s Internal Rate of Return Analysis Demonstrates that the 
SDARS and, Thus, Their Stockholders, Have Not Received a 
Competitive Return on Investments. 

231. SoundExchange’s claim that Mr. Musey’s internal rate of return analysis on the 

common equity invested in the SDARS is not relevant to the Judge’s weighing of the fourth 

statutory factor is wrong.  As the SDARS have explained, “[a] rate that did not permit a 

copyright user to recover a reasonable return on start-up investments would be disruptive 

because if potential investors knew they will never recover start-up costs such as those required, 

in the case of the SDARS, to obtain a license, building the system, and developing a marketing 

strategy, ‘there will never be another technology introduced that makes use of sound recordings 
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Number of 
Subscribers 

Monthly Cost of One 
More Subscriber 

Net Gain Per 
Subscriber in New 
Interval 

Break-even Number 
of Subscribers 

8,999,999 $2.70 million $6.35 9,425,196 

10,999,999 $3.30 million $6.05 11,545,454 

12,999,999 $4.55 million $5.70 13,798,245 

14,999,999 $6.75 million $5.25 16,285,714 

16,999,999 $6.80 million $4.85 18,402,061 

18,999,999 $6.65 million $4.50 20,477,777 

 

464. Moreover, to the extent that the break-even point is beyond the midpoint of the 

range at each level, there will likely be a residual accumulated deficit from the fee level 

(compared to operating in the prior level). If one assumes that the positive months will most 

nearly offset negative months equidistant from the midpoint, the accumulated deficit in the 15-17 

million tier would roughly equal the deficit incurred during the first 471,428 subscribers in the 

tier, and the accumulated deficit in the 17-19 million tier would roughly equal the first 804,122 

subscribers in the tier.49 

465. In fact, once an SDARS adds its 15 millionth subscriber, it will not earn a penny 

of profit on any additional subscriber until its 20,477,478th subscriber.  See Noll WRT at 43-44.  

Even then, it will continue to be worse off than it was at 14,999,999 subscribers until it recoups 

the accumulated deficit from the period when it had between 19,000,000 and 20,477,777 

subscribers, as well as the accumulated deficits discussed in the prior paragraph.  That is likely to 

take until well above 22 million or more subscribers.  
                                                 

49 This number may be obtained by doubling the number of subscribers by which 
the break-even point exceeds the midpoint of the tier. 




































































