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SX Exhibit 223 DP Cathy Fink & Marcy Marxer

“If good taste is timeless, then Cathy & Marcy ought to be around forever.”
-St. Petersburg Times

Children’s/Family Music Bio

TWO-TIME Grammy® Award winners Cathy & Marey have been entertaining children
together for over twenty years! Their backgrounds in education, drama, and music have
equipped them to create songs and stories that are both relevant and captivating to young
audiences. Their live performances set the standard for family participation and fun, and their
recordings continue to inspire kids, parents, grandparents, teachers, and friends to sing together
and enjoy the magic of music!

Between them, Cathy & Marcy have released over thirty (30) albums and videos. Their
recordings have won awards from the American Library Association, Parents’ Choice, National
Parenting Publications, Oppenheim Toy Portfolio, Parent's Guide to Children's Media and 35
WAMMY Awards from the Washington Area Music Association. Their CD 4l Wound Up! A
Family Music Party spent over a week as #1 on Amazon.com, not simply in children’s music, but
in all categories. For several years their two live family concert videos, Cathy & Marcy’s Song
Shop, have been in regular rotation on The Learning Channel as audience favorites. Redleaf
Press released books based on three of Cathy & Marcy CD’s, Help Yourself, Nobody Else Like
Me and Changing Channels.

Cathy & Marcy won their second GRAMMY® in a row in 2005 for producing and
performing on the Smithsonian Folkways Recordings CD cELLAbration! A Tribute to Ella
Jenkins. Their first GRAMMY® was in 2004 for their CD, Bon Appétit! Musical Food Fun.
Both awards were for Best Musical Album for Children. cELLAbration! was their SEVENTH
consecutive children’s album to be nominated. Their latest CD began garnering rave reviews
from critics, educators, and advance listeners even before its release in September, 20035, Called
Scat Like That: A Musical Word Odyssey, it features tongue twisters, scat singing, limericks,
yodeling, Pig Latin, and more. It’s great fun for everyone!

Cathy & Marcy have performed in concert halls, schools, festivals and clabs throughout the
United States, Canada, Great Britain, Japan, Australia, New Zealand and Israel. They bring their
combined experience of over 7,000 performances into every one of their concerts.

Media appearances include The Weekend Today Show, Showbiz Today (CNN), The National
Press Club, All Things Considered (NPR), Public Interest (NPR), The Washington Post and
People Magazine. Most recently, they have appeared on The Morning Show Live! (MN Public
Radio), Second Cup Café (The CBS Saturday Farly Show), and NPR’s Morning Edition.

“My lucky daughter is growing up listening to your music, starting with Jump Children and
Grandma Slid Down the Mountain. She's 12 now and still ends her day listening to Pillow Full of
Wishes. Thanks for all the joy your music has given our family.”--- Fan Mail

Community Music, Inc.
PO Box 53778, Takoma Park, MD 20913
PHONE: 301-891-1228 « FAX 301-89[-3130
www.cathymarcy.com e infoddcathymarcy.com





Cathy Fink & Marcy Marxer
2 Time Grammy® Award Winners - 10 Time GRAMMY Finalists

“As close to flawless folk/biuegrass as it gets. The material is well wrought and significant,

the vocal harmonies are impeccable, and the instrumentation is vivid and imaginative.”
-Billboard Magazine

2004 & 2005 GRAMMY AWARD WINNERS!!!

% CcELLAbration! A TRIBUTE TO ELLA JENKINS ~ Family Music CD (GRAMMY® Winner 20085}, featuring Cathy,
Mamy and various artists performing songs by Ella Jenkins, Smithsonian Folkways Recordings

BON APPETIT! - Family CD, Rounder Records (GRAMMY® Winner 2004)

POSTCARDS - Folk, country, swing, eclectic - 2003 GRAMMY® Award Finalist (Best Traditional Folk Album)
POCKET FULL OF STARDUST - Children'sfAamily CD on Rounder Records - 2003 GRAMMY® Award Finalist

ALL WOUND UP! A Family Music Party on Rounder Records, Collaboration with Brave Combo,
GRAMMY® Finalist {2002), #1 on Amazon.com (Feb. 2002), Tower Records #1 (2001 & 2002)

. )
DO

)
"t

NEW! FOR RELEASE IN FALL 2005

< SCAT LIKE THAT: A MUSICAL WORD ODYSSEY - Wordplay becomes big fun with tongue twisters, scat singing,
limericks, yodeling, Fig Lafin and more. A musical journey through big band swing, polka, blues, folk, old-time country
and Latin sounds. Great for reading and literacy classes, too. (Rounder Records)

< MARCY MARXER’'S SOLOING 101 FOR GUITAR (DVD) - Hands-on, easy 1o follow lessons make players more familiar
with the fingerboard and franslate the solos in their head into music on the guitar. (Homespun Tapes)

%+ CATHY FINK'S SINGING WITH THE BANJO (DVD) - Accompaniment, embeilishmentis, and more for clawhammer
banjo give students the tools to play all their favorite songs. (Homespun Tapes)

New Show! KENNEDY CENTER COMMISSION: The John F. Kennedy Center for the Performing Arts

has commissioned Cathy & Marcy to write and perform a new show for their 2006 Country Music Festival. The family and
scheol concert wilt be calied, “Cathy & Marcy's Country Music Jamboree™ and will include a 5 piece band. It will debut at the
Kennedy Center February 21-25, 2006.

MARTIN GUITARS has honored CATHY & MARCY each with their own models of
SIGNATURE GUITARS! These beautiful instruments are available to the public by special order.

Selected Appearances

Kids & Famil

Strathmore Hall (N. Bethesda, MD) * Woif Trap (Vienna, VA} ™ Orange Gounty PAC (CA) * Skirball Center for the Arts (CA)
Library of Congress National Book Day « Pepst KidAround (Dallas, TX) « Ravinia Festival (Chicago, IL) ~ National
Association for the Education of Young Children - White House Easter Egg Roll « Bethlehem Musikfest (PA) - Seattle
Public Library System « 8. Cal. Kindergarten Conference * Carnegie Hall (WV) ” Fredonia Opera House (NY)

Folk + More

Philadelphia Folk Festival * Port Fairy Folk Festival (Australia) * Winnipeg Folk Festival * The Auckland Folk Festival (NZ)
Kerrvilie Foik Festival (TX) * MerteFest (NC) * Vancouver Folk Music Festival * Strawberry Festival (CA) * Walnut Valley
Festival (KS)* The Birchmere (VA) "} * Smithsonian Institution ™ John F. Kennedy Center *

Media Appearances

¢ CBS Early Morning Show ~ Second Cup Café
4+ NBC Weekend Today Show

+ NPR: Morning Edition

¢ National Press Club

Community Music, inc., PO Box 5778, Takoma Park, M 20013
Phone: 301-891-1228 Email: info@cathymarcy.com
www.cathymarcy.com





Two-Time Grammy® Award Winners Cathy Fink & Marcy Marxer
Present Their Newest Adventurous CD for Kids

Scat Like That: A Musical Werd Odyssey

Takoma Park, MD - Sing along with back-to-back 2004 and 2005 Grammy”® Award winners
Cathy Fink and Marcy Marxer as they play with tongue twisters, scat singing, limericks,
vodeling, Pig Latin and more. Clever, witty, playful, and adventurous, Scat Like That: A Musical
Word Odyssey journeys through big band swing, polka, blues, folk, old-time country and Latin
sounds. The songs are designed for guaranteed fun at home, in the car, and in the classroom.

Expert musicianship, entertainment, and educational content are rarely so well combined as on
Scat Like That. Whether demonstrating the jazzy style of scat singing in the title song, vodeling
through the vowels as they milk a cow, leamning pirate parlance, or dancing a Pig Latin polka
dance, Cathy and Marcy’s humor and skill are clearly demonstrated. The songs have timeless
appeal across the generations. For example, the duo chose a song penned in the 1950s for the
Jack Paar Show, “IM4U™, that will resonate with young instant messagers today.

As with Cathy and Marcy’s live performances, interactivity 1s key on every song. An enthusiastic
children’s chorus inspires listeners to join in the sing-along fun.

CATHY FINK & MARCY MARXER are multiple Grammy® Award nominees. They were
Grammy Award winners in both 2004 (for Bon Appétit: Musical Food Fun) and 2005
(cELLAbration! A Tribute to Ella Jenkins) for Best Musical Album for Children - making Cathy
& Marcy the only children’s recording artists to win the Grammy two years in a row. Their
children's and family recordings have delighted fans for more than 20 years. They have received
numerous other awards from sources including The Parents’ Choice Foundation, The American
Library Association, Early Childhood News and the Washington Area Music Association.

CD EXTRAS

www.cathymarcy.com is hosting a variety of “CD extras™ for Scar Like That, including a
recommended related reading list compiled by the former Head of Children’s Services at
Washington, DC Public Libraries. Families can download a “music minus one” version of “The
Limerick Song” to sing their own limericks to, while a “Pirate’s Mini-Dictionary” will continue
the fun of “A Pirate’s Life.”

Early reviewers agree: Scat Like That is great!

“Scat Like That is one of the best kids’ albums you’ll hear anywhere.” -- Jem Aswad, TimeOut
New York Kids, September-October 2005

“... this effervescent new family album from veteran duo Cathy Fink and Marcy Marxer is filled
with join-in fun and, shh, education, t0o... As always, Fink and Marxer’s tuneful, folk-flavored
songs are based on a sturdy foundation: respect for the hearts and minds of their young
listeners.” -- Lynne Heffley, Parents” Choice Foundation, September 2005

“ Given that schools don’t offer the same musical education they used to, Scar Like That is a
welcome CD that will tickle brain cells as much as funny bones.” -- Gregory Kerr,
www.familymanonline.com, September 2005

Community Music, Inc.
infoi@cathymarcy.com « 301-891-1228 & www.cathymarcy.com





NEWS

NEWS RELEASE/for immediate release - February 14, 2005
Press Contact: Judy Barlas 301-891-1228 or judyv@cathymarcy.com

CATHY & MARCY “cELILAbrate”
THEIR 2nd GRAMMY®

Cathy Fink & Marcy Marxer did it again. For the 2* year in a row, on their 10"
nomination, the Kensington, MD residents won a GRAMMY® for Best Musical Album
for Children. The winning CD is “cELLAbration: A Tribute to Ella Jenkins.” Cathy
& Marcy won their first GRAMMY® last vear for “Bon Appétit! Musical Food Fun.”
Every CD Cathy & Marcy have released since 1997 has been nominated, including 2
produced for other artists (Tom Paxton, Dinorock Productions).

“¢cELLAbration: A Tribute to EHa Jenkins” (Smithsonian Folkways Recordings)
celebrates the music of Ella Jenkins, “The First Lady of Children’s Music” and 2004
GRAMMY® Lifetime Achievement Award winner. It is a spectacular collaboration by
artists including Sweet Honey in the Rock, Pete Seeger, Tom Chapin, Mariachi Los
Camperos, John McCutcheon, Riders in the Sky, Mike Stein, Michele Valeri and Spencer
Perkins. Cathy & Marcy also performed their own tracks, played 15 instruments, and
pulled together a fabulous team of engineers (Bob Dawson and Jim Robeson of Bias
Recording, Pete Reiniger of Smithsonian Folkways Recordings). There is a wonderful
children’s chorus from University Park Elementary School conducted by Betty Scott, a
GRAMMY® winner herself for conducting the Maryland Boy Choir on the Washington
Chorus production of Britten’s “War Requiem”.

The project was a loving gift to Ella Jenkins in honor of her 80™ birthday. Just as Ella’s
music has inspired generations of children, parents, and teachers alike, Cathy & Marcy’s
21 years performing as a duo have kept families singing together and delighting in the joy
of music.

Contact: Judy Barlas, Community Music Inc.
301-891-1228
infol@cathymarcy.com
www.cathymarcy.com
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Reviw

The obsessive guide for impulsive parent

Cathy Fink & Marcy Marxer
Scat Like That A Musical Word Odyssey
{Rounder}

erhaps the most remarkable

thingabout the latestalbum from

this Grammy-winning, phenom-
enally talented duo is how well they
pull off their difficult mission; to twist
andplay withlanguageon adozen-plus
tracks representing drastically differ-
ent musical styles, including country,
folk, polka, Latin and even a sea chan-
tey. The pair’s singing and musician-
ship are flawless throughout, and the
lyrics to the songs are funny, ncisive
and rarely cloying: Tongue twisters,
pirate impersonations, a Spanish les-
son, limericks, pig latin, an argument,
acceptable expletives ("Dagnabbit!”)
and even the all-letter-and-number
“IV4LT” (from “The Jack Paar Show,”
of all places) get an airing in this clever
and eminently listenable LP. Fink and
Marxer overuse the children’s chorus
 (the soundtrack to this reviewer’s vi-
" sion of helly on several songs, but that's
& minor complaint about an album
with so much tooffer. Scat Like Thatis
one of the best kids” atbums you'll hear
anywhere, JEM ASWAD
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Ehe Washinaton Post

 CATHYFINK
AND MARCY MARXER

athy Fink and Marcy
Marxer have woih muner-

ducing and. recording al
bums for kids that are hath
enterfaining and edoeation-
al. “Bon Appetit! Musical
Food Fun,” the local duo's
Iatest release; is po different

mﬂmtrespect,bnt:talso‘

ae. .

hfa&,alntdpatmtsara

ﬁkﬂl}l’tﬂmgard “Bon Appe-
HitI" as 2 helpfnl and toneful
dietzary supplement fox their

young kids, who in tamm are

likely to find themselves
singing along to “Breakfast

- Power,” a catchy, jazz-fla-

vored ditty about the need to
“feed your body, feed your
brain” in the morning, or fo
‘Bxgsmngldnsdﬁ, which

finds keyhoardisi - Tommy
Lepson working out on or-
gan and a children’s chorus
from University Park Fle-
mentary -Scheol - eagerly
chiming in. Even harder to

-resist is**Germs,” a caution-

ary.chant featoring gaest vo-
calist Tom Paxton, and “Hu-
Iz Hoop,” a big-band-like
soiree that serves as the al-

" bum’s hip-swaying. - finger-

smapping, legmﬁnng b,
tertude.

Tmetnfnrm.mednnanc
their many guests offer a big
spread of mmsical treats, en-
riched by foik, jaxz, biues
and Caribhean ingredients
harmowies and. the myriad
soands that Fink and Marxer
extract from guitar, ban;gu,

bowzonk,;
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Folk-Bluegrass and Family Fun

COPYRIGHT 2002/CCESF/ 180 Pauns

- SATURDAY, AUGUST 17, 2002

-

i10s Angeleﬁ Jimes

Cathy Fink and Marcy

Marxer, performing Sunday
at Skirball Center, find ways
to entertain kids of all ages.

Arts Zone

By LYNNE HEFFLEY

TIMES STAFFWRITER
T mentalists, tight. harmony
experts, multipie - Grammy
Award neminees, independent re-
cord producers,  teachers of
teachers and National Public Ra-
dio-featured artists. They also yo-
del. And do rope tricks.
Maryland-based, veteran folk

singers and cowgirds at heart,

Catby Fink and Marcy Marxer are -

making a rare Southland appear-
ance. They're doing two concerts
at the Skirball Cultural Center’s
“Food Festival” on Sunday, a day-
long event exploring the interna-
tional cuisine and cultures of Los
Angeles with tastings, demonstra-
tions, music and arts workshops.

Marxer angd Fink are part of an
entertainment bill that also in-
cludes members of Los '‘Angeles
Opera in a family musical based on
Tim Egan’s book, “Friday Night at
Hodges' Café,” and the Susie Han-
sen Band.

Fink and Marxer, a folk-biue-

grass team since 1983, will sing a
few new songs from the album
they're working on, which “just so
happens,” said Fink, "to be about
food and nutrition for children.”
They'll include selections fom
their CD "Afl Wound Up,” a 2002
Gramuny nominee for best musical
children’s album, and their most
recent CD, “Pocket Full of Star-
dust.”

“But we've got a pretty giant rep-
extoire,” Fink said.

“We go from something that’s
emotional,” Mamer said, "to
something that's crazy fun, to
something topical, so kids and par-
ents have a lot wo talk about when
they go home. ] Jove that.”

hey're virtuoso multi-instru- :

Cormmunity Music inc.

. Cathy Fink, left, and Marcy Mar-

zer: “a prefty giaut repertoire.”

The pair's lively family concerts,
a mix of folk, pop and cld-tme jazz
and swing thythms, are highly par-
ticipatory, with silly songs, story
songs, sing-alongs and hand-sign-
in

g‘l-ﬁfriting songs for children is “a
wonderful, open-ended topic,”
Marzer said. She and Fink find in-
spiration in “listening to kids and
reflécting: back something thats
relevant 1o their lives,” mixing just-
for-fun tunes with songs that use
humor and reassurance to help
children cope with cormmon con-
cerns and fears.

Performing for children is a skill
that they began honing as musi-
cian-teachers in schools and day-
care centers in the 1970s; both be-
gan instructing teachers in the use
of music in the classruom during
the 1980s for the Virginia-based
Wolf Trap Institute of Early Learn-
ing Through the Arts.

Folk music, a children’s music
staple, is an especially resonant
way to deliver a message to young
Hsteners, who don't care that it isn't
the usual Top 40 fare.

“When people say oh, that's pas-
sé,” Fink said, *I think what they're
thinking of is the folk music that
became the pop music of the "60s.
Butitisa living, growing thing.”

“It carres across hundreds of

Community Music, nc.
5778

PO Box

Takovos Duaic M 20007

genres,” Marxer said. "It's really
just music that speaks the mind of
people, It can encompass African
music, European music, - Cajun,
bluegrass—all these kinds of music
have survived for a reason, and
that reason is not mass marketing.
The reason is that folk music
speaks to people on a gut level and
a heart level. It's music that’s alive
because people have kept it alive.”

Their crowd-pleasing rope tricks
and yodeling just sori of hap-
pened. Marxer was introduced to
roping at a convention of the Las
Vegas-based Wild West Arts Club a
dozen years age by "a bunch of old
guys talking about the last time
they fell off 'Ihgger for Roy Rogers
in the movies.”

* The pairs yodeling expertise—
they teach it around the wordd-—
began early in their career when
they performed with yodeling cow-
gir singer Patsy Montana, the first
WOman country music star to sell a
million records.

“Tt works well with kids’ shows,”
Marxer laughed. “It really grabs the
attention of the fifth- and sixth-
grade boys. If you can win them
over early, you're doing great.”

‘Watching children and parents
reiate to each other during a con-
cert, however, may be their great-
est satisfaction.

"Sometimes, it's a discovery for
both of themn,” Fink said. “We've
seen parents who didn't know that
their kids had the coordination to
do ome of our sign-language
things, or they didnt know that
their kids had listened to the CD so
much that they knew the words

- backward and forward. Or we ask
kids questions and the answers are
a pleasant surprise.”

And then there’s what happens
when they teach an audience tw
sing one of their signarure lulla-
bies, "Give a Little Love Away.”

“We tell kids, this is not just a
song for your parents to sing 1
you,” Fink said. “This is for you 10
sing to your parents toe. And this
unbelievable  thing  happens.
They're looking at each other and
they're smiling, and as they sing,

; they're saying something very im-
! portapt to each other. If they can
| take that home with them, we've
§ done our job.”
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CATHY FINK & MARCY MARXER

FOLK MUSICIANS and GRAMMY WINNERS

Cathy Fink & Marcy Marxer are a formidable powerhouse of sound, with a repertoire of traditional and
contemporary folk, old-time country and swing music. Their superb harmonies are backed by
instrumental virtuosity on the acoustic and electric guitar, five-string banjo, mandolin, pennywhistle,
hammered dulcimer, percussion and many other instruments.

Cathy & Marcy are an eclectic folk festival on their own terms. They have been keynote singers for the
AFL-CI0O, entertained the Queen of Thailand, sung at the White House Easter Egg Roll, performed at
hundreds of folk festivals, appeared on the "Today Show" and on National Public Radio. They have been
honored with over 35 WAMMY Awards from the Washington Area Music Association. Cathy & Marcy
have shared the stage with Tom Paxton, Pete Seeger, Patsy Montana (the first woman in country music to
sell one million records), and a long list of notables in folk and country music.

They have been nominated for a total of TEN GRAMMY Awards, and have won 2 GRAMMYS in
a row in the category of Best Musical Album for Children. In 2003, Cathy & Marcy won their second
GRAMMY, as producers of the Smithsonian Folkways CD “cELLAbration: A TRIBUTE TO ELLA
JENKINS.” Their first GRAMMY was in 2004 for BON APPETIT! MUSICAL FOOD FUN.” In
2003, they were nominated for three GRAMMY awards, including, “POSTCARIDS” in the Best
Traditional Folk Album category.

Cathy & Marcy met in 1980 at the Toronto Folk Festival. They have played over 3000 shows in
concert halls, schools, festivals and clubs throughout the United States, Canada, Great Britain, Japan,
Australia, New Zealand and Israel. They consistently win tremendous praise for their tight
harmonies, acclaimed songwriting, and exquisite interpretations of traditional music. Their repertoire
addresses topics ranging from heart songs to labor songs, history to today’s news, comedy about
middle age and parenting to the best in family entertainment. They sing, yodel, spin tales, play
breathtaking instrumentals and have fun, always including their audience in the celebration. As
Billboard Magazine exclaimed, their music is “as close to flawless folk/bluegrass as it gets. ”

Cathy & Marcy’s original songwriting has won widespread recognition and acclaim. Cathy's anthem
for the AIDs Memorial Quilt, "Names", has been recorded internationally by over 30 artists. Marcy
has written scores for three independent films, and twice won recognition from the John Lennon
Songwriting Contest.

Tom Paxton says:
"Cathy & Marcy are at home in a dozen musical styles. They swing you, jazz you, and old timey you
till you just give up and bliss out.”

The Auckland Folk Festival, New Zealand

“Possibly the most popular act of the weekend was the American duo Cathy Fink & Marcy Marxer,
who held a capacity crowd spellbound with their rraditional and contemporary songs, and ¢ven the
odd yodel. ” --Western Leader, Auckland, NZ

Vancouver Folk Music Festival (Festival program)

“True to the roots of the music, with a mastery of traditional siyles, they have used that foundation
to construct a conlemporary repertoire that expresses their identity and concerns as late 20th
century women artists. Virtuosity on fiddle, banjo and guitar is combined with a couple of great
voices to produce one of the most exciting duos in country or any other kind of music.”

Community Music, Inc,
PO Box 5778, Takoma Park, MD 206913
Phone: 301-891-1228 Fax: 3G1-891-3130
www cathymarcy eom  «  infoidcatinymarey com





CATHY FINK & MARCY MARXER
Selected Discography and Production Credits

FOLK (And More)

POSTCARDS (Community Music, 2002 GRAMMY FINALIST!
VOICE ON THE WIND (Rounder Records, 1997)

A PARENT'S HOME COMPANION (Rounder Records, 1995)
CATHY FINK & MARCY MARXER (Sugar Hill Records, [989)
BLUE ROSE (Sugar Hill Records, 1988)

THE LEADING ROLE (Rounder Records, 1983)

BANJO HAIKU (Community Music, 15992)

CHILDREN'S & FAMILY RECORDINGS

HERE & GONE IN 60 SECONDS (Rounder 2003}

BON APPETIT (Rounder 2003) GRAMMY WINNER!

POCKET FULL OF STARDUST (Rounder 2002) GRAMMY FINALIST!
ALL WOUND UP - W/ BRAVE COMBO (Rounder 2001) GRAMMY FINALIST!
PILLOW FULL OF WISHES (Rounder 2000) GRAMMY FINALIST!
CHANGING CHANNELS (Rounder 1998) GRAMMY FINALIST!
BLANKET FULL OF DREAMS (Rounder 1996) GRAMMY FINALIST!
AIR GUITAR (HIGH WINDY 1994)

NOBODY ELSE LIKE ME (A&M 1994, Rounder 1996)

HELP YOURSELF (A&M Records 1993, Rounder 1996)

A CATHY & MARCY COLLECTION FOR KIDS (Rounder 1994}

THE RUNAWAY BUNNY/GOODNIGHT MOON (Harper Collins, 1989)
WHEN THE RAIN COMES DOWN (Rounder, 1987)

JUMP CHILDREN (Rounder, 1986)

GRANDMA SLID DOWN THE MOUNTAIN (Rounder, 1984)

INSTRUCTIONAL

OLD TIME MUSIC SLOW JAM (Homespun Tapes, 2001)

LEARN TO SING HARMONY (Homespun Tapes, 1987)

SWING GUITAR (Homespun Tapes, 1995)

KIDS GUITAR 1 & 2 (Homespun Video, 1989)*

MAKING AND PLAYING HOMEMADE INSTRUMENTS (Homespun Video, 1989)*
UKULELE FOR KIDS! 1 &2 (Homespun Video, 1993)*

CATHY & MARCY’S CD SONGBOOK FOR KIDS (Homespun, 1998)

PLUS 80 SONGS FOR MCGRAW HILL SCHOOL PUBLISHING'S WHOLE LANGUAGE
READING CURRICULUM, "A NEW VIEW".

PRODUCED BY CATHY FINK AND/OR MARCY MARXER

cELLAbration: A Tribute to Ella Jenkins {Smithsonian Folkways 2004) GRAMMY WINNER!!
YOUR SHOES, MY SHOES: Tom Paxton {Redhouse 2002} GRAMMY FINALIST!
DREAMOSAURUS: Dinorock Productions (Rounder 1999) GRAMMY FINALIST!
PATSY MONTANA: THE COWBOY SWEETHEART (Flying Fish, 1988)
CRITTON HOLLOW STRINGBAND: BY AND BY (Flying Fish, 1986)

GREAT DREAMS (Flying Fish, 1989)

RUDE GIRLS: RUDE AWAKENING (Flying Fish, 1987)

CHILDREN OF SELMA (Rounder, 1987)

MAGPIE: IF IT AINT LOVE (Rounder, 1986)

THERE’S A PEA ON MY PLATE: BILL HARLEY (Round River 1998)

SI KAHN: COMPANION (Appalseed, 1999)

SEKAHN: GOODTIMES AND BEDTIMES (Rounder 1993}

SI KAHN: | HAVE SEEN FREEDOM (Flying Fish, 1592)

SI KAHN: NEW WOOD (Rounder, re-mix, re-release, 1994}

GRACE GRIFFITH (Gift Horse, 1996)

PAT HUMPHRIES (1991)

SQUTHWEST REVISITED (film score, 1990}

And more. ..





CATHY FINK & MARCY MARXER

SELECTED APPEARANCES

CONCERTS

Annenberg Center, Philadelphia

The Ark, Ann Arbor, MI

Arvada Center, Denver, CO

The Birchmere, Alexandria, VA

Chamizal Center, El Paso, TX

Cincinnati Folklife, CH

Folk Tree Concerts, Boston, MA

Freight and Salvage, Berkeley, CA

Hollywood Bowl, CA

Hult Center, Eugene, OR

The Kennedy Center, Washington, DC

Longwood Gardens, Kennett Square, PA

McLean Community Center, VA

Milwaukee Performing Arts Center, WI

0ld Town School of Folk Music,
Chicago, IL

Orange County PAC, Irvine, CA

Passim, Boston, MA

Rocky Mountain Folk Club, ALB

Seattle Folklore Society, WA

Smithsonian Institution,
Washington, DC

Station Inn, Nashville, TN

Swallow Hill, Denver, CO

Tampa Bay Performing Arts Ctr., FL

University of Delaware, Newark, DE

Vancouver Bluegrass & Heritage
Society

Wolf Trap Barns, Vienna, VA

Zoograss Concerts, Portland, OR

RADIO AND TELEVISION
CBS Early Show
NBC Weekend Today Show
National Public Radio:
Morning Edition
A1l Things Considered
Public Interest
The Diane Rehm Show
A Prairie Home Companion
The Nashville Network:
Fire on the Mountain
American Music Shop
American Magazine
New Country

FESTIVALS

Auckland Folk Festival

{(New Zealand)

Augusta Festival, Elkins, WV

Black Mcuntain Music Festival, NC

Edmonton Folk Festival, ALB

Home County Folk Festival, ONT

Kudson River Revival, NY

Jacob’s Ladder Festival, Israzel

Kerrville Folk Festival, TX

Meriefest, NC

0ld Songs Festival, NY

Owen Sound Folk Festival, ONT

Peter Britt Bluegrass Festival, OR

Philadelphia Folk Festival, PA

Pinesong Festival, WA

Port Fairy Feolk Festival, Australia

San Diego Folk Festival, CA

Sisterfire, Washington, DC

Strawberry Festival, CA

Telluride, CO

Three Rivers Arts Festival, PA

University of Chicago Folk Festival,
IL

Vancouver Folk Music Festival, BC

Walnut Valley Festival, Winfield, KS

Wheatlands Music Festival, Remus, MI

Winnipeg Folk Festival, MAN

ARTS COUNCILS, RESIDENCIES

Anderson Arts Council, SC

Bluemont Concerts, VA

Duplin Co. Arts Council, NC

El Paso Arts Resources Department, TX
King County Library System, WA
Manitoba Arts Council

Montgomery County Library System, MD
Cnion River Arts Council, VT

City of Red Wing, MH

South Carolina Arts Commission

Toe River Arts Council, SC

INTERNATIONAL TOURS
Australia, Great Britain
Israel, Japan, New Zealand
South Korea {20063)
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— ON THE TOWN —
_CATHY FINK
& MARCY MARXER

“Postcards”
Community Music

here was a time when folk music
wasn't merely a vehicle for foisting
your own musical diaries and confes-
sions upon the world; it was a commu-
nity activity where the best singers
and pickers searched out the best
songs of the past and present. The
new atbum from Cathy Fink & Marcy
Marxer, “Postcards,” returns to that
older vision. The longtime Takoma
 Park duo has found 11 terrific but
| mostly cbscure songs written by oth-
ers and given them splendid settings.
As good as the harmony singing is, the
instrumental picking is even better—
and that's alse unusual for a contempo-
rary folk recording.

The songs include an unrecorded
tune by old-time mountain singer Ola
Belie Reed, a waltz by Django Rein-
hardt, a Hank Williams gospel hymn
and a Woody Guthrie lyric with new
music by Billy Bragg. The new materi-
al includes funny songs by Australia’s
Bernard Camey and Wisconsin's Pe-
ter and Lou Berryman as well as mus-
ings by Pete Seeger and Metamora's
Pete Sutherland. The combination of
Fink’s hearty alto and Marxer’s sweet

. soprano serves the material well, but
best of all is Fink’s banjo picking on
the old OScottish tune “Mason's
Apron,” and Marxer's sparkling elec-
tric-guitar brezk on the Boswell Sis-
ters’ 1940s swing tune “1t's the Girl”

— Gegffrey Himes

Thye Washington Post |Zzzzs

Ocroper 11, 2002

Appearing Monday at the Unitarian Universaiist
Church of Sifver Spring ® To hear 3 free Sound
Bite from Cathy Fink & Marcy Marxer, calf
Post-Haste at 202-334-8000 and press 8106

{Prince Wiliam resideats, call 703-650-4110.)
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folking.com
Postcards (CMCD203) by Cathy Fink & Marcy Marxer

This duo have played for the Queen of Thailand, sung at the White House
Easter Egg Roll and been keynote singers at the American Federation of
Labour. With such diverse audiences they must have some magic touch.
They have and it is talent. They are veterans of the folk circuit and have
performed with Tom Paxton, Pete Seeger and many others. On this 12-track
album we find out why. T.ong Time Travelling’ is a lovely song beautifully
performed with an obvious feel for the lyrics and the sound. It is a typical
folksong. They then switch to an old style country sound on ‘Hopelessly In
Love'. I was stunned by this track. It is simple yet complex. Sparse and sung
from the heart with minimal accompaniment it is a gem. Listen to it just for
the fiddle and you will be rewarded. From this they launch into harmony
singing at its best on ‘It’s the Girl'. This is the like of The Andrews Sisters
brought to the twenty first century. As you get into the jazzy delivery they
change tempo to excellent effect. Giving the vocals a rest they take up
acoustic and electric guitar to take us around the floor on “Valse a Django’
from the pen of Mr Reinhardt. Is there no end to their ability? ‘Survivors of
the Storm’ is a song for the survivors of child assault with lyrics by Tom
Paxton. It is a sad story about a terrible blight on modern society but it must
be listened to and this pair makes it easy to lend an ear. Another revelation
of this release is the use of works by legends of folk that may not be as well
known to the general public. One such song is Woodie Guthrie's ‘Birds and
Ships’. This is a song that I want to play over and over again. It needs a
wider audience and the voices of Cathy and Marcy are ideal to bring it to the
world. The guitar and whistle arrangement is inspired. ‘Mason's Apron’ gets
a new frill as Cathy takes up her banjo to join guitar and bass on this
perennial tune. As if to prove the close link of good country music to folk
they present us with Hank Williams’ ‘A House of Gold'. “The Speculator’ is
one of those songs that sounds great but also educates us with a hint of
humour. I never heard it before but I am hooked and am wearing it out. The
diction and delivery should be the yardstick for all recording stars. A song
for singers and true lovers of good songs has to ‘Here is the Chorus’. It is like
a sung lesson in song writing as it tells us what the chorus is all about — with
beautiful humour. It is a fitting end to an album [ never wanted to end. This
album must be purchased by anyone who even suspects an interest in good
music well sung. Nicky Rossiter
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FOR IMMEDIATE RELEASE
February S, 2004

CATHY FINK & MARCY MARXER’s
“Bon Appétit! Musical Food Fun” CD Wins Grammy Award
Best Musical Recording for Children - 2004

Takoma Park, MD — Cathy Fink & Marcy Marxer have received a Grammy Award for their CD,
Bon Appétit! Musical Food Fun. This collection of good humor songs celebrates healthy eating,
healthy kids and the fun of food. The award for the Best Musical Album for Children was
presented at the 46th Annual Grammy Awards ceremony in Los Angeles on Sunday, February 8,
2004. To our knowledge, this is the first time in Grammy history that actual children's performing
artists have won in this category for a project not related to a feature film or television program.

Bon Appétiti Musical Food Fun is the result of a grant from the Micronutrient Initiative to create
a musical project that inspires kids fowards healthy eating and healthy lifestyles. Cathy & Marcy
met the challenge of making the facts fun, with great support from nutritionists at the Center for
Science in the Public Interest and the World Bank. Months of research went info researching
pediatric nutrition, but the duo didn’t want to lay down a nutrition textbook. The songs on Bon
Appétit! are inspirational rather than proscriptive. And the special website at
www.cathymarcy.com/bonappetit offers kids a plateful of related activities plus a place to
submit their favorite food jokes!

Bon Appétit!’s positive, eclectic and energetic musical mix encourages heaithy living. With folk,
swing, rock, samba, Caribbean, rap, and old-time country music, Cathy & Marcy share
information about the Food Pyramid and the benefits of drinking water and exercise, along with
Mexican hat-dancing about potatoes, tango-tasting new foods, trading food jokes, and other
delights. From the call and response banjo style of the title track, to the high-energy calypso beat
of “Banana,” Bon Appétit! provides a juicy good time. Most of the songs are refated to nutrition
and wholesome foods, enhanced by tracks that celebrate "Big Strong Muscles” and the joys of
the “Hula Hoop” and “Aerobics.”

Every Cathy & Marcy recording since 1997 has received the great honor of a GRAMMY
nomination, including two CD's the duo produced for other artists. Bon Appétit! was Cathy &
Marcy’s ninth GRAMMY nomination and 14" recording for children and families. A featured piece
on National Public Radio’s “Morning Edition,” catapulted the CD to the #1 spot on Amazon.com’s
Best Seller list. Bon Appétit! was selected as one of the Best CDs of 2003 by Child Magazine
and also won an award from Parents’ Guide to Children’s Media.

Cathy Fink & Marcy Marxer have received numerous awards for their children’s and family music
from the Parents’ Choice Foundation, Oppenheim Toy Portfolio, The American Library
Association, Early Childhood News and the Washington Area Music Association. For more than
20 years, their live performances have set the standard for family participation and fun, and their
recordings inspire kids, parents, grandparents, teachers and friends to sing together and enjoy
the magic of music.

& & &

For more information, please contact:

Management: Community Music, Inc.
Phone: 301-891-1228
info@cathymarcy.com e « www.cathymarcy.com





BON APPETIT! MUSICAL FOOD FUN

with

CATHY & MARCY
FINK MARXER

Songs from the GRAMMY® winning CD Bon Appétit!
(Best Musical Album for Children, 2004)

This concert of good humor songs celebrates healthy eating, healthy kids and the fun of food
performed by the GRAMMY® Award winning duo, Cathy Fink & Marcy Marxer. The school
concert menu includes sing-along songs in musical styles ranging from the Celtic sounds of
“Water” to the ukulele jazz of “Five A Day” and the Caribbean steel drum of “All The Nations
Like Banana.” These songs have become companions to nutrition programs across the country.
Cathy & Marcy rock out with “The Food Pyramid”, celebrate the magnificent “Potato”, and sing
about “Breakfast Power.” A Hula Hoop contest to Big Band swing music reminds us that exercise
is fun both indoors and out. Songs are accompanied on guitar, five-string banjo, steel drum,
ukulele and mandolin.

Add a children’s chorus! Cathy & Marcy are adept at working with a music teacher or choral
director in advance of the concert so that a children’s chorus from your community can join them
on stage for some of their songs. This has been very successful in many venues and adds local
pride to each program.

* Teacher guide with nutrition resources and coloring book pages available

* Take Home Fun Book for kids and parents

*  Quantity discounts on “Bon Appétit!” CD’s available for classroom & nutrition program
use

Community Music, Inc.
301-891-1228
info@cathymarcy..com ~ www.cathymarcy.com
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Public Version

DECLARATION OF CATHY FINK
Introduction

I am a musician, recording artist, songwriter, music producer, teacher, author, artist
member of SoundExchange and long-time member of the American Federation of Musicians.
My partner, Marcy Marxer, and I have performed, recorded and produced a wide range of music
— including folk, old time country, swing, bluegrass and children’s music that exemplifies all
these styles and more — as a duo for the past twenty years. We have been Grammy finalists ten
times and won the Grammy award for Best Musical Album for Children in 2004 and 2005.

Our music is a creative art that requires talent, practice, hard work, inspiration,
connection to tradition and contemporary expression. Our music is also our living, and it
requires us to engage in a broad range of business activities and patch together as many different
income streams as possible in order to survive. I appreciate the opportunity to explain the
intense effort that musicians devote to our art and to our businesses. I believe that all recording
artists deserve fair compensation when their creative works are used by others. Ihope that my
testimony will help to make clear why fair compensation for streaming by webcasters and
broadcasters is necessary to enable artists like me to continue to create recorded music.

Background and Qualifications

I have worked as a musician for over 30 years. I played music as a child, but it was as a
student at McGill University in Canada in the 1970’s that I was first exposed to the folk and
traditional music that inspired me to make music my life’s work. From the beginning, I was
passionate about music but had no illusions that a musician’s life was glamorous or easy. I
worked incredibly hard to develop my musicianship on the guitar and as a vocalist, and to learn

new instruments like the Appalachian dulcimer. I didn’t wait for a big break or for gigs to knock
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on my door. I worked for a grant to bring music into institutions like nursing homes and prisons,
and that grant funded many, many performances by me and other musicians. I went through the
phone book and made cold calls to see whom I could talk into having a performance. I joined
the union because it gave me professional credibility and support, a rational rate structure, and
assistance if a purchaser failed to pay for my work. I left college and invested my time, talent
and energy into honing my art and developing my career.

[ began playing with Marcy Marxer in 1980 and we formed a full-time duo in 1984. Like
my early career, my creative and business partnership with Marcy has two strong foundations — a
commitment to high-quality musicianship and creative expression, on the one hand, and, on the
other hand, the hard work and entrepreneurship required to engage in a wide range of music
businesses including live performances, touring, recording, songwriting, producing, teaching,
merchandising and any other opportunity that we can find or make.

kkkkkk Our repertoire includes traditional and contemporary folk, old-time country, bluegrass

and swing music, as well as a wide variety of styles and genres that we perform in making
children’s music. In addition to vocals, we play many instruments, including acoustic and
electric guitar, five-string banjo, mandolin, pennywhistle, hammered dulcimer, percussion and
others. Ilike to say that just as a painter wants all the colors as her tools, we need varied and
high-quality instruments — and the ability to play them all — as the tools for our expression.

We have played over four thousand shows in concert halls, schools, festivals and clubs
throughout the United States, Canada, Great Britain, Japan, Australia, New Zealand and Israel.
Locally, we have played at Wolf Trap in Vienna, VA, the Kennedy Center’s "Women in Jazz”

festival, and we recently served as artists in residence for the month of October 2005 at

Strathmore Hall in Bethesda, Maryland. During our performances we sing, yodel, harmonize,
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spin tales, play instrumentals and reach out to our audience to involve them in the music. We
delight in not fitting neatly into one niche, and we enjoy diverse musical interests, finding ways
to bring the traditional and contemporary, folk, bluegrass, swing and unclassifiable music
together into our shows. We also love to collaborate with other artists. We have toured with
Tom Paxton and shared the stage with Pete Seeger, John McCutcheon, Si Kahn, Grace Griffith,
Bonnie Rideout, Bill Harley and Mary Chapin Carpenter, among many others.

Recording is an incredibly important part of our career. We have released eight
country/folk albums and fifteen children’s and family albums in which we are the principal
performers, and we have produced many more recordings of other artists. Our 2002 release,
Postcards, embraced the versatility that is so important to us, and won a Grammy nomination for
“Best Traditional Folk Album.” In the late 1980s, at a time when women in bluegrass had not
yet received the recognition they deserved, we produced the Blue Rose CD with Laurie Lewis,
Sally Van Meter and Molly Mason. In 2001, we broke new barriers in collaboration with Polka
rockers, Brave Combo, releasing Al Wound Up: A Family Music Party, a children’s CD that
adults love, too. Information about our folk recordings and other traditional genres is attached to
this declaration. See SX Ex. 227 DP. I am also attaching reviews of our folk music. See SX Ex.
228 DP; SX Ex. 229 DP.

We are committed to creating children’s music that is fun, educational and of the highest
musical quality. As I noted above, two of our children’s albums were Grammy award winners,
Bon Appetit! in 2004, and cELLAbration! A tribute to Ella Jenkins in 2005. Our 2005 release,
Scat Like That: A Musical Word Odyssey, is a themed album that is full of tongue-twisters, word-
play, limericks, riddles and Pig Latin, designed to teach kids reading and language skills such as

phonemic awareness, pronunciation, vocalization, vowels and consonants, and homonyms and
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synonyms. In addition to our two Grammy awards, we have also won numerous other awards
for children’s and family music from The Parents’ Choice Foundation, the Oppenheim Toy
Portfolio, the American Library Association, Early Childhood News, and the Washington Area
Music Association. Information about our children’s music is attached to this declaration. See
SX Ex. 223 DP. I am also attaching reviews of our children’s music. See SX Ex. 224 DP; SX
Ex. 225 DP; SX Ex. 226 DP.

We write most of the songs we record, and we have won acclaim for our song writing.
One song that I wrote, “Names,” which is an anthem for the AIDs Memorial Quilt, has been
recorded by over 30 artists internationally and won a Mid-Atlantic Songwriter’s Association
Award. Marcy’s song, “Count to Ten and Try Again,” was a second place winner out of 1,500
entries in the John Lennon Songwriting Competition. We also have written music for television
and film scores for National Geographic, PBS and independent film makers.

In addition to making music, we teach music-making. We have released eight
instructional videos and CDs and ten books, and we serve as instructors at summer music
workshops such as Steve Kaufman’s Acoustic Camp, the Augusta Heritage Workshops, the
Swannanoa Gathering and California Coast Music Camp. Through the years, we have also
supported numerous causes and organizations with benefit concerts and volunteer work. After
we toured with Si Kahn in the 1980s for the Clean Water Action Project, we published a book
teaching grassroots organizations how to raise funds with concerts and concert-related
fundraising.

We engage in all of these activities because we love to make music and are committed to
our art form. We also engage in all of these activities because we need them all to support

ourselves and our art. Because the use of sound recordings is at the heart of this proceeding, I
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will explain in some detail the artistic, human and economic investments that we make in our
sound recording creations.
Creating a Sound Recording

Each recording is unique, and there is no one process by which sound recordings are
made. But our 2003 album, Bon Appetit! exemplifies many of the different aspects of the
recording process. As noted above, Bon Appetit! was a 2004 Grammy award winner.
Promotional material describing the album is attached to this declaration. See SX Ex. 230 DP.

Spontaneous moments and a feeling of freshness are important to live and recorded
performances, but spontaneity alone will never result in a full-length album. Our audiences may
never be aware of just how long an idea must germinate in an artist’s creative consciousness — or
subconscious — before it is ripe for expression. Equally, they may never be aware of just how
much planning and effort is required to make a concrete product out of the expression.

Bon Appetit! provides a good example. The idea for this themed album really arose
fifteen years ago when a friend at the World Bank suggested the need for’ a children’s album
about nutrition and healthy eating. The idea stuck with me for years, but not until five years ago
did a realistic funding opportunity for the album arise, when the Micronutrient Initiative, a
Canadian non-profit organization that addresses malnutrition, expressed an interest in the project.
It took another year and a half of discussions and negotiations to work out the funding and
establish the economic basis for the project. By and large today, a recording artist must work at
being the sort of manager and businessperson who can find ways to make their projects happen.

The creative development of Bon Appetit! had several components. Because the album
was intended to be educational, we established an advisory committee of experts, including

people from the World Bank, U.S. Department of Agriculture and the Center for Science and the
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Public Interest, and also did a lot of research to determine what nutrition messages could and
should be conveyed. We went back to our advisors several times as we defined and refined
nutritional messages that could be put to music.

We wrote thirteen of the sixteen songs that ultimately were recorded on Bon Appetit!.
Most of those went through many revisions — some as many as fifteen or twenty — before we
were satisfied with them. For each song we recorded, we wrote another two that didn’t make the
cut. That is not unusual. You have to invest a lot of time and be willing to try things that don’t
pan out in order to be open to and able to develop the best artistic ideas. It is hard to predict how
long it will take to write a song. Sometimes we sit down and write a song in an hour, other times
it can take days or weeks. We spent months choosing and writing songs for Bon Appetit!. It
might have taken longer, except for the fact that we’ve spent years honing our command of
language and music, and learning how to let artistic ideas percolate in our heads so that when the
time is right to develop them fully we are not really starting completely from scratch.

Once we had our songs, we created a simple demonstration recording, or demo, to run
past our advisors and to aid us in our further planning. On a demo, a song is in its simplest form
of melody and lyrics. It still needs much more work and creative energy before it reaches its
final recorded form. Each song presents its own challenge and calls for its own “dream
arrangement” of style and instrumentation. For Bon Appetit!, as for many of our albums, we
wanted to record in many different genres, including Latin, Celtic, Caribbean, jazz, big band
swing, rock and roll, and folk. For example, “Breakfast Power” was influenced by Duke
Ellington and the arrangement includes saxophones, clarinet, drums and piano, “Big Strong
Muscles” has a blues tone, and the visions we had for other songs included a Caribbean

treatment with a steel drum band for “Bananas,” a big band sound with horns for “Hula Hoop,”
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and a rap arrangement to “Aeriobics.” For most songs, we wrote arrangements and worked out
instrumentation, for a few we hired an arranger to expand our musical knowledge and be true to
each musical style.

Recording so many different styles in one album involves logistical complications and a
huge amount of preparation. We have to choose which instruments we wanted to play in each
song — on Bon Appetit! we played acoustic and electric guitar, banjo, ukulele, dulcimer, flutes
and whistles, percussion, accordion and mandolin, in addition to singing. Then we determine
which musicians to hire for the rest of the tracks. On Bon Appetit!, we hired other musicians to
play keyboards, drums, acoustic and electric bass, horns, and a full steel drum band. Because we
want our audience to hear music performed by human beings — not by computers — we use live
musicians to play virtually all of the music on our albums. The only exception is for genres,
such as rap music, that typically use computer-generated sounds.

We must also decide what to record in our home studio and what to record in the
commercial studio where we rent time. We also create schedules to make efficient use of
people’s time, prepare chord charts and lyric charts, and generally choreograph every detail
necessary to bring the multiple pieces and persons together. I usually handle that end of our
work, and use grids and calendars to coordinate it all. I can easily spend eighty to one hundred
hours organizing and managing logistics for a recording project like Bon Appetit!

When it comes to the actual recording, new technologies give us tremendous flexibility.
We have invested in a home studio where we do most of our vocal recording and a great deal of
our instrumental recording as well. For some elements of our recordings, however, such as
percussion, we can get superior sound quality in a commercial studio, so we also rent

commercial studio time. Advances in technology have enabled us to record instruments and





Public Version

vocals on many more separate recorded tracks and to layer and blend more of those tracks on
each song than was possible in years past. But today’s technological advances have also caused
us to devote more time to recording our songs and have allowed us to be more compulsive in
perfecting them. For Bon Appetit! I would estimate that we spent eighty to one hundred hours
recording in our home studio, seven days with musicians in the commercial studio and an
additional day in the commercial studio with a children’s chorus. We also must spend time
learning new technologies and, of course, we have to spend money purchasing top-notch
recording gear so that our home recordings match up to those made in the commercial studio.

We like to use a children’s chorus on some songs because we have found that having
children sing on an album helps children in the audience connect with the music. Bon Appetit!
features a children’s chorus, and when we work with kids we give them a demo and plenty of
time to rehearse on their own and then to rehearse with us. We strive to make this an exciting
experience for the kids and their parents, and The University Park Children’s Ensemble has now
sung on ten Grammy-nominated albums and two albums that have won Grammy Awards.

Recording with professional musicians is a more flexible process. We may come into the
session with chord and lyric charts as well as the demo to show them what we want; or we may
simply bring in the players, work out the details with them on the spot and then record right
away while what we’ve created is as fresh as possible.

Recording vocal and instrumental performances is far from the end of the project. The
final recorded version of each song can be composed of many tracks of recorded music and
vocals, so we must listen to and choose from all the material we have recorded, choose what
works best and mix them together. For example, we may include sixteen tracks of the children’s

chorus on one song; the song “Banana” on Bon Appetit! contains 48 tracks of instrumental and
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vocal performances. The ability to layer sound with more and more tracks allows us to create a
richer sound, but it also means that mixing has become more complex and time-consuming. It is
not unusual to spend twelve hours mixing one song, although a simpler song may be done faster.
We do some mixing at home, and some in the commercial studio with a professional engineer.

Once each song is mixed, we create the master recording. We determine the sequence of
the songs on the album, and work with an engineer to adjust tones and volumes, fix the fades and
endings of each song, clean up any clicks or odd sounds, and ensure that each piece will sound
good in every circumstance including on car stereos and on good home equipment. The
technical parts of mastering the whole project can be a long day in the studio, followed by
shorter visits to make changes as needed.

Although the creation of the sound recording is completed with the creation of the
master, our creative work does not end. We oversee every aspect of the artwork and packaging
of our CDs, from choosing the graphic artist and picking the cover art to preparing the liner notes
and lyrics for the CD. We also work with our record labels to develop marketing and publicity
plans. For Bon Appetit!, for example, we pursued getting the album featured on the Food
Channel, and we were able to get several songs played on NBC’s Today show and on the Early
Show on CBS.

The Economics of Our Art

I hope that the description above makes clear what a huge investment of time, talent and
energy goes into making a career as a recording artist. Like any other entrepreneur, we also
make financial investments. [ mentioned our home studio. It is a great aid to us and give; us a

lot of freedom to experiment with musical arrangements. But a home studio — even one like ours

that is not elaborate — is not cheap to create or maintain. It requires purchasing and upgrading
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sound recording equipment, including high quality microphones and pre-amplifiers, which can
be quite expensive. I estimate that we have invested about $40,000 in our home studio.

All of our recording projects also require us to rent time in commercial studios — at about
$100 per hour — and to pay engineers who do the studio work. And when we hire musicians to
work on an album, as we did on Bor Appetit!/, we must pay them as well.

Although I do a tremendous amount of organizational work myself, and find it to be
integral to the creative process, certain more routine administrative tasks — paperwork associated
with hiring musicians, taxes, booking tour engagements, handling mail orders, public relations
for concerts — can be done by someone else and so for the last ten years we have freed up
creative time by hiring a full-time office manager. We pay her a salary and provide health
benefits. We also pay rent on the office space she occupies. The office is equipped with phone,
fax, computer, high-speed Internet, furniture, inventory and office supplies, all of which we must
pay for. We also pay for business insurance costs.

Another investment that people often overlook is in our instruments. Because we play so
many different instruments on our albums, we have a large collection, many of which are
expensive. For example, a well made acoustic guitar can cost from $2,000 to $10,000, and a top
quality five-string banjo can cost approximately $2,500 to $5,000. Homeowner’s insurance does
not cover our recording equipment and instruments, and we must purchase separate insurance to
protect these tools of our trade.

Despite our major investments of time, hard work and financial resources, it is not easy to
make a living as a musician. We have been able to do it by pursuing a wide range of
professional activities. Live performances are certainly an important part of our income as well

as of our art. We perform anywhere from 75 to 250 shows per year. Many of them involve

10
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travel and they all involve certain costs, but they also provide the opportunity to connect with
live audiences — and to sell our CDs in person.

Recording income is also important to us. As I hope I have made clear, recording is an
expensive activity both in terms of our time and money, and CD sales are essential to us in order
to pay the costs of the recordings we have made and to allow us to invest in new projects. We
strive to sell CDs in every way that we can. Whether we produce a recording on our own label
or license it to a label like Rounder or Smithsonian Folkways, we participate in the marketing
and distribution of the album and do everything we can to help make it successful. Like other
artists, we sell CDs on our website and at the back of the hall whenever we perform.

Sales income from CDs is critical to continuing our career as recording artists, but it is
not enough to support us. Our best-selling CD, Get Set for School, has sold approximately
(I copies since it was released in October 2003. The sales of this CD were unusually hi gh
for us, however, because the album was produced in conjunction with a school curriculum,
“Handwriting Without Tears,” which helped drive the sales numbers. More typically, one of our
CDs sells between [-] and [-] copies in a year. It can take several years to recoup the
costs for each project. We receive advances for our CDs, but that money is used to cover the
costs associated with a project. It is gross income, not net profit.

We also rely on a variety of other income streams. Because we are songwriters, we
receive performance royalties and mechanical royalties for the performance or sale of the songs
we have written. We consult and produce for other musicians, earn commissions for projects
like the children’s country music show we are creating for the Kennedy Center, create and sell

instructional books and CDs, and work as session musicians sometimes for other artists.

11
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Public Version

Unlike the stereotype of recording artists, I am not rich. I earn a modest living as a full-
time musician and recording artist — a tremendous achievement. It takes a lot of drive, effort and
concentration to do it, as well as a love of the art. My description of the process that went in to
making Bon Appetit! left out one important point. I practically never have the luxury of doing
one thing at a time. All the while I was working on Bon Appetit!, ] was also working on other
projects that were in all stages of production from mere glimmers of inspiration to near-
completion. I feel fortunate that, together with Marcy, [ have been able to devote all my
professional energy to building and maintaining a music career. I also feel fortunate that I have
been able to work in a union context in which I can build up a pension through the American
Federation of Musicians and Employers’ Pension Fund. But make no mistake, it takes every
form of income we can come up with to make a full-time go of this career.

The royalties that we have begun to receive from SoundExchange over the last several
years have been very welcome and valuable to us. To date, the payments we have received have
been fairly modest, but they are growing steadily. For example, we received [-] in 2003,
(I in 2004, and [l to date in 2005. These amounts make a real difference to us. For
example, the amount we’ve received from SoundExchange this year can cover a major expense,
such as the annual cost of insuring our equipment and instruments.

The Importance of a Fair Royalty Rate

It is important to me that we receive a fair market rate when our sound recordings are
streamed on the Internet by webcasters, whether they be large or small services. Like most
musicians, we are essentially a small business. Our music — songwriting, performing, recording,
and merchandising — forms the core of our business. We’ve had a long and successful career in

this business and I hope it will continue for many years to come. It has by no means been easy
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Public Version

and we certainly have not earned a fortune, but creating and performing children’s music that
entertains and captivates kids, as well as folk music that entertains music fans of all ages, is what
we love to do. We hope and believe that our music can enrich the lives of children and adults
alike, and we are committed to preserving traditional American musical genres, including folk,
bluegrass, old-time country and swing.

As I explained above, there is no one revenue stream that supports our careers. Rather,
we generate revenue in a variety of ways related to our music. We also incur substantial
expenses, including the costs of buying and insuring studio equipment and instruments,
employing a manager, renting office space, paying for studio time, and hiring back-up musicians.
We pay market rates for our expenses and don’t receive discounts just because we are a small
business. In addition, we invest a huge amount of time in our careers — time for which we
receive no salary.

Our business involves a substantial degree of risk. I cannot predict where the inspiration
for the next album will come from, whether our products will continue to sell, or if the audience
for our performances will shrink over time. Thus, as with any small businesses, we must
develop new streams of revenue as a hedge against a drop off in any of our existing streams of
revenue.

Webcasters have founded their businesses on our music and the music of thousands of
other musicians. Our music is the core of their business. Without our songs, they would have no
content to stream on the Internet. We are critical to their success, and I believe that we should be
fairly compensated for it. Fair compensation, however, does not simply mean that we should get
paid when a service is profitable. If a service chooses to use our music in an attempt to generate

profits or contributions, then we should be compensated for the use of our music, whether or not
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Public Version

the service is successful in its efforts. Our music is our business, and we rely on it to generate
revenue for us. Because it is a business, we need to be paid by those who use our music for their
own benefit.

I also understand that the webcasters have argued in past proceedings that their services
promote the sale of sound recordings. I am not aware of any evidence that shows that
webcasting promotes the sale of music. But even if such evidence existed, I do not believe that it
would justify setting a low royalty rate. We rely on our music to earn a living, and we should not
have to share it with others at a discount, nor should we be required to subsidize another business
— whether it’s a large corporation or a small, independent webcaster — that uses our intellectual
property.

SoundExchange

Finally, 1 would like to say a few words about SoundExchange. We have chosen
SoundExchange as the agent to collect and pay us the digital performance royalties under the
compulsory licenses created by Congress. The SoundExchange Board is composed of nine artist
representatives and nine copyright owner representatives, including independent label and major
label members, and my union, the American Federation of Musicians, has a seat on the Board. I
am confident that as an entity jointly controlled by artists and copyright owners, SoundExchange
will protect my interests and ensure the fair and efficient distribution of license income. Indeed,
I am particularly impressed with the lengths to which SoundExchange goes to locate artists so
that it can pay them their royalties.

With regard to SoundExchange’s work, my understanding is that some webcasters want
permission to report their use of sound recordings to SoundExchange based on samples of actual

performances of songs. Royalty distributions from SoundExchange are based on reports of use.
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Public Version

Because music such as ours may not be played as frequently as music that is more mainstream, I
am concerned that sample reports may omit performances of our music and result in our not
being paid for performances of our songs. If sample reporting will not accurately reflect
webcasters’ actual use of our work, I urge the Board to reject it. It is not enough that some artists
will be paid for the use of our music; it is only fair that we all should be paid for the uses of our

recordings so that we can continue to create music.
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I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
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Date Cathy Fink’ e
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Exhibits Sponsored by Cathy Fink

223 DP | Publicity information for children's music

224 DP | Time Out New York Kids review of "Scat Like That"
225 DP | Washington Post review of "Bon Appetit!"

226 DP | Los Angeles Times article about concert (Aug. 17, 2002)
227 DP | Publicity information for folk music

228 DP | Washington Post review of "Postcards"

229 DP | Folking.com review of "Postcards"

230 DP | Publicity information for "Bon Appetit!"
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Page 6 : Page 8§

E-X-H1B-IT-S 1 As you say, we have a motion

EXHIBIT NO. DESCRIPTION IDEN RECD Y
81 Screenshot from 162 186 2 before you right now. It's a motion to strike

www_jonathabrooke.com 3 and a motion in limine to restrict portions of
82 Screenshot from 173 187 ) .

www.joanthabrooke.com 4 Ms. Fink's testimony.
SR W%bs“ek?{‘?e“s.h"‘ 191 5 The motion is made on this basis:

onathan Brooke Live in i N

Studio 4A 6 Ms. Fink has, basically, willfully chosen to -
84 Librarian 1998 Decision 198 7 defy .

in Pre-Existing Services
85 CARP Order 208 8 CHIEF JUDGE SLEDGE: Just let me
86 CExccr?l from Judiciary 222 g say sornething.

ommittee .
87 Senate Judiciary Committee 235 10 MR. WOOD: Yes, sir, Your Honor.
Tk . 11 Imsony
t Music for "I Wi

Always Love You" 12 CHIFF JUDGE SLEDGE: I meant to
89 R2003 SoundExchange Annual 251 261 13 say before you began -- perhaps I can save
90 2004 SoundExchange Annual 262 265 14 something -- we have read your motion and we
" Report - tod Pross Adticle . 286 289 15 have read the opposition. So I invite you not

Associ. S Cie - . .

April 17, 2003 _ 16 to feel like you need to restate your motions, g
94 CMA "Close Up" Magazine 289 291 17 and simply, if you will, add any comments that §
95 PressRelease, 11/15/02 292 18 you think are necessary in light of the :
9% S%‘%Fs'xgg;“ge Newsleier 297 300 19 opposition and/or anything that you feel like
97 SoundExchange Newsletter 303 20 is not clear from your motions.
% s;(;l(mmg Newslette 1 1 21 MR. WOOD: Yes, sir. I'm sorry.

undExchange Newsletter
wamll_miozg, 22 CHIEF JUDGE SLEDGE: Thank you.

Page 7 Page 9

1 P-R-O-C-E-E-D-I-N-G-S 1 MR. WOOD: In response to the
2 9:34 a.m. 2 SoundExchange arguments, three points that we
3 CHIEF JUDGE SLEDGE: Good moming. | 3 want to make: L
4 Thank you. We'll come to order. 4 One is that they're essentially
5 The first matter to consider this 5 initially rearguing the same points that have
6 morning is the pending motion to strike 6 been raised twice and rejected twice by this
7 portions of the direct testimony of Cathy 7 Board. The statement about the need to show
8 Fink, and we have received a response to that 8 prejudice on our part turns this own inquiry
9 motion. 9 onits head.
10 M. Joseph, would you like to 10 This is a discovery dispute.
11 address that motion to begin? 11 Discovery standards apply. This isn't an
12 MR. JOSEPH: Your Honor, I would 12 admissibility question. There's reasons why
13 like to introduce my colleague Seth Wood who 13 you have a broader reach for discovery.
14 would like to address that motion this 14 In this instance, Ms. Fink made a
15 morning. 15 specific statement in her testimony that, "I'm
16 CHIEF JUDGE SLEDGE: Seth? 16 notrich. Iearn a modest living." From
17 MR. JOSEPH: Wood. 17 that, we sought discovery, and this Board
18 CHIEF JUDGE SLEDGE: Wood? 18 approved it twice, once directly and once
19 MR. JOSEPH: Yes, sir. 19 rejecting the motion for reconsideration. So
20 CHIEF JUDGE SLEDGE: All right, 20 that portion.
21 21 The third point, they state that
22

we are seeking an overbroad remedy. Our

3 (Pages 6 to 9)
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Page 18 Page 20k
1 MR. STEINTHAL: All right. 1 have you be on that.”
2 CHIEF JUDGE SLEDGE: Thank you, 2 Q At that time in 1974, how had you
3 sir 3 begun your career as a musician generally?
4 Mr. Freedman? 4 A My career as a musician really
5 Ms. Fink, before you seat, would 5 began by attendmg a lot of coffee houses and §
6 you please raise your right hand? 6 folk clubs in Montreal, where I was going to |
7  WHEREUPON, 7 school, McGill University; falling in love
8 CATHY ANN FINK 8  with the music that I heard there. I already
9 was called as a witness by Counsel for the 9 played a lot of music, but it seems like I
10 SoundExchange and, having been first duly 10 found some genres that I really enjoyed. So
11 swomn, assumed the witness stand, was examined | 11 [ started attending open mike nights and ;
12 and testified as follows: 12 eventually getting myself booked at many of §
13 CHIEF JUDGE SLEDGE: Thank you. |13 those coffee houses and places, and slowly |
14 Be seated. 14 finding new venues, creating venues and
15 MR. FREEDMAN: Good morning, Your | 15 finding new venues.
16 Honor. It is Jared Freedman for 16 Q Do you today perform with a
17 SoundExchange. 17 partner?
18 DIRECT EXAMINATION 18 A Ido.
19 BY MR. FREEDMAN: 19 Q And who is that?
20 Q Good moming. Can you please 20 A Her name is Marcy Marxer.
21 state your name for the record? 21 Q How long have the two of you
22 A Cathy Ann Fink. 22 performed together?
Page 19 Page 21}
1 Q And where do you live? 1 A We started playing music together
2 A Kensington, Maryland. 2 in 1980 and formed a full-time dual
3 Q What is your profession? 3 partnership in 1984.
4 A I'm a musician, a music producer, 4 Q What kind of music do you and Ms.
5 recording artist, and performer. 5 Marxer perform and play?
6 Q What instruments do you play? 6 A We play a lot of folk, traditional
7 A 1play the banjo, the guitar, 7 and contemporary folk, country, swing, Celtic,
8 accordion, fiddle, and assorted other things. 8 and one of our focuses is on music for
9 Q Do you also sing? 9 children and families.
10 A Yes, Ido. 10 Q Do you play live performances?
11 Q How long have you been a recording |11 A Yes, we do.
12 musician? 12 Q How often would you say?
13 A Tve been a recording musician 13 A There are some years where we do |
14 since about 1974, so over 30 years. 1450 or 60 shows. There's other years where we §
15 Q  Can you describe for the Court how 15 do as many as 250. :
16 you got your start as a recording musician? 16 Q  What kind of venues do you perform [
17 A My very first recording was 17 in? :
18 probably right around 1974, a transcription 18 A Well, I've actually performed in
19 recording for the Canadian Broadcasting 19 this building here with Patsy Montana, the :
20 Corporation in Canada. They called me up and | 20  first woman in country music to sell 1 million
21 said, "We're recording some artists that we 21 records. I performed this year at Strathmore
22 want to have everyone to hear and we'dlove to | 22

———————————————————————————————

e

Hall at the Kennedy Center. [ have performed

e e————
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Page 22

at lots of elementary schools. I was at the
Culpepper Library last night. It's a wide and
varied career.

Q Have you also performed outside
the United States?

A Yes.

Q Where are some of the places
outside of the United States you've performed?

A Japan, Israel, New Zealand,
Australia, the United Kingdom, and Canada.

Q Do you ever perform with other
musicians?

A Yes.

Q Who are some of the notable
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Page 24
Jenkins."
Q What was the category of Grammy
that you won those for?
A Best Recorded Music for Children.
Q How many Albums have you released

during your career?
A 1 think around 30.
Q TI'd like to ask you some questions

about the process of creating a sound
recording. In your written testimony and you
just mentioned an album called "Bon Appetit.”
What is that album "Bon Appetit”?

A That album is all on health and
nutrition and the fun of food. Itisa
musical way to make some important messages
and lessons in health and nutrition accessible
to kids and families.

Q How did that album originate?

A That album actually originated
starting about 15 years ago with a fan of
Cathy Fink and Marcy Marxer from the World |
Bank who attended a lot of our music workshops [

15 musicians with whom you've performed? 15
16 A Well, I'll start with Patsy 16
17 Montana, since she was the first woman in 17
18 country music to sell 1 million records, but 18
19 also Peter Seeger, Tom Paxton, Sweet Honeyin | 19
20 the Rock, Mike Seeger, tons and tons of people |20
21 in folk music. 21
22 Q During your career have you been 22
Page 23
1 nominated for any professional awards? 1
2 A TI'mlucky to say yes. 2
3 Q What are some of the awards for 3
4  which you have been nominated? 4
5 A T've been nominated for 10 or 11 5
6 Grammy Awards. I've won two of those awards. | 6
7 T've been nominated for over 40 awards by the 7
8 Washington Area Music Association and actually | 8
9 probably received about 45 WAMI awards. I've 9
10 also won awards from the American Library 10
11 Association, Parents' Choice Foundation, 11
12 Openheim Toy Portfolio, Early Childhood News | 12
13 Directors' Choice Awards, and National 13
14 Association of Independent Record 14
15 Distributors. 15
16 Q You mentioned a moment ago you've 16
17 won two Grammys. 17
18 A Yes. 18
19 Q What were the Grammys you won? 19
20 A In 2004 for a CD called "Bon 20
21 Appetit! Musical Food Fun," and in 2005 for a 21

N
3]

Page 25a

and concerts. He had heard some of our other
children's music, and he sort of came up tome §
and said, "Hey, when are you going to do an
album on health and nutrition for kids?" Once §
a year I would run into Allen at some event :
and he'd go, "Are you thinking about my
album?”

About, oh, I can't remember how
many years ago, five or six, seven years ago,
he said, "Are you still thinking about my :
album,” and I said, "Look, Allen, I'm thinking §
about your album. Here's how much money I
need. Don't ask me again until you find the
money."

And the next morning he called me
up and he said, "Okay, I have your funding.”

I said, "Hey, why didn’t we talk about that 15
years ago?"

So he, basically, planted that
seed, found a funder in Canada, the
Micronutrient Initiative, and we embarked on
what reall tumed out to be another year : and 4

(Pages 22 to 25)
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Page 28

1 ahalf to two years of negotiations and 1 questions on one of the things you just
2 discussions to take the project off the idea 2 mentioned. You mentioned a demo tape. What |
3 plate into the we're really going to do this, 3 is a demo tape? .
4 and then we did. We embarked on it. 4 A A demo tape is really the simplest
5 Q  What were the first steps of 5 of tapes. It's not a sort of five days of
6 embarking on creating this album? 6 recording one song. You're just going to sit - |
7 A Once we were past the contract 7 down with your guitar or your keyboard or your §
8 issue and the sort of proposal part, which was 8 drum and sing through it with vocal and maybe
9 just about a two-year deal, we created an 9 one instrument to give an outline picture of

10 advisory board of people, respected people in 10 what that song will be.

11 children’s health and nutrition from the 11 Q Soonce you had this demo tape in

12 Center for the Science and Public Interest, 12 place, how did you go from there to creating

13 the World Bank, the USDA, as well as a pool of |13 a final version of the sound recordings?

14 parents who come to our concerts where we 14 A The demo tape, we still took back

15 could bounce ideas off of them. 15 lots of information from the various different

16 We interviewed all of these 16 advisors, made some adjustments once again to

17 people, spent a lot of time with them. We' 17 the songs, but then we sit down with the demo

18 also went to the internet and library 18 tape and we start creating our wishlist of

19 resources that they recommended forustosort |19 what we want'each song to sound like. This is

20 of get a good background on the issues having |20 sort of where the biggest fun part comes. We

21 todo with health and nutrition for kids, 21 use our dreams. We use our imagination. We

22 created a gigantic wishlist of what the songs 22 listen to other recordings and say, "Wow, I ;

Page 27 Page 29

1 might be about and sort of how the project 1 love how that sounds. I'd like to do an "
2 might take shape. 2 arrangement like that," all that kind of
3 Then Marcy and I went off into our 3 stuff.
4 own comers to do the research and start 4 We spend a fair amount of time
5 writing the songs. We did that over the 5 brainstorming what we want each song to sound |
6 course of a couple of months, reconnecting 6 like. As we are doing that, we have to start ;
7 with the advisors when we had questions. 7 creating a chart of what musicians will play
8 Eventually, we created a very sort 8 apart in making that arrangement happen.
9 of stark demo tape, working tape or CD, of 9 So we end up with a kind of giant

10 what those songs were starting to look like to |10 chart of that for each of the songs, and then

11 get their input, to make sure that it 11 we organize that into what the studio sessions

12 accurately reflected the information that we |12 are going to look like.

13 needed. Then, simultaneously, from our point | 13 Q Now on "Bon Appetit" are all of

14 of view, that we could take this stuff and 14 the songs in the same musical style?

15 make it be a fun sound recording for kidsand |15 A No, I think we have probably

16 families. 16 between eight and ten different musical styles

17 So we continued that process for a 17 on that recording.

18 while, and eventually we said, okay, we've 18 Q What are some of those styles?

19 decided on the songs. The next step was to 19 A There's some folk-sounding stuff.

20 outline and figure out the actual process for | 20 There's some old-time country string band

21 recording the songs. 21 stuff. There's some big band music. There's

22 Q Letmeask follow-u

8
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Page 30 Page 32
1 and big band swing. 1 before they're going to come into the studio.
2 Q Do you know how many different 2 Sometimes we create musical charts. Neither
3 instruments are played on the album? 3 of us read music particularly well. So we use
4 A Ireally don't, but if it's 4 more of the demos for people to hear what we
5 anything under 50, I'd be surprised. 5 want to do. We create charts with the cord
6 Q Does recording an album with so 6 progressions. We give everybody the lyrics. -
7 many different styles pose any partxcular 7 In some cases we have rehearsals
8 challenges? 8 prior to going into the studio. In other i
9 A It poses a lot of challenges 9 cases, because we're drawing musicians from so
10 because on a lot of sound recordings, when you | 10 many different places, it's more cost- "
11 have one genre being recorded, you have the 11 efficient to just spend an extra hour or two
12 same unit of people recording each of the 12 of studio time, give everybody the stuff to
13 songs. In our case, with children's music, 13 listen to before they come in, rehearse for an
14 because we like to represent eight to ten 14 hour or two, go, "Wow, this sounds great now.
15 different genres within one sound recording, 15 Let's push the record button.” So that's sort
16 you may use eight to ten different musical 16 of how it works.
17 band combinations to make that happen. 17 Q How long would you say it takes to
18 Q Do you and Ms. Marxer play all of 18 -- for "Bon Appetit" how long would you say it
19 the instruments on the album? 19 took torecord the album?
20 A Wedon't. We play quite a few of 20 A You know, I know that we spent at
21 them. Ms. Marxer's quite talented and she 21 least 100 hours. We, at the top of every
22 probably plays 20 instruments on that album, 22 project, have every great intention of ;
Page 31 Page 33
1 and I probably play three, but I'm a very good 1 punching the time clock and keeping a detailed
2  typist. 2 log, but because we're in the freelance world
3 Q What are the three that you think 3 of doing 20 different things at a time and
4 you may have played on that album? 4 they overlap, and they this and that, you
5 A Well, I know I played the guitar 5 know, after a while you've been in studio
6 and I know I played the banjo, and I sang. I 6 seven hours and you go, "I'm not opening that
7 also played the bouzouki, an Irish long-neck 7 spreadsheet. Ijust spent more time. What
8 mandolin, and did a lot of harmony singing. 8 the heck."
9 Q How long have you been playing 9 So at least 100 hours, but it
10 those instruments that you just mentioned? 10 could be more.
11 A Well, let's see, I've been playing 11 CHIEF JUDGE SLEDGE: I'm sormry,
12 the guitar for 40 years. I've been playing 12 the last question was, how long does it take
13 the banjo for about 35 years. I've been 13 torecord?
14 playing the bouzouki for eight or nine years. 14 MR. FREEDMAN: Yes, sir.
15 Q Now you mentioned a minute ago 15 CHIEF JUDGE SLEDGE: And whatdo [
16 that you create your dream arrangement, I 16 youmean? What are you referring to when you
17 think. How do you go from there to creating 17 say, "record"? It is used to describe a lot
18 an actual sound recording? What's the next 18 of things.
19 step? 19 MR. FREEDMAN: Yes, well, maybe we |
20 A Well, the next step is often we 20 should clarify.
21 makea more elaborate demo because we need to | 21 THE WITNESS: Sure.
CToSS to the musicians 22 BY MR FREEDMAN

9
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Page 34 Page 36§
1 Q When we're speaking of the time 1 part, each instrumental part goes on its own
2 spent recording, what part of the process are 2  separate track.
3 you referring to there when you talk about the | 3 Q Why do you record separate tracks
4 100 hours? 4 for a song?
5 A You know, I would say that that 5 A You get a much cleaner-sounding
6 doesn't include the organizing time. It would | 6 recording by doing that and more opportunity
7 include any time spent in the studio or 7 for perfection.
8 preparing arrangements for the studio. I 8 Q  You mentioned a song in your
9 would say that it's not including things like 9 written testimony called "Banana.” Do you
10 setting up the schedule for everybody to come | 10 recall how many tracks are recorded on that
11 into the studio, but everything outside of 11 song? .
12 that. 12 A I believe that we hit the 48
13 Q  When you mention settmg up the 13 tracks mark.
14 schedule to have people come into the studio, |14 Q How long does it take to record
15 can you expand on that a little bit and 15 each track?
16 describe what that is? 16 A Well, you know, if a song is two ,
17 A Sure. If we've got 40 different 17 minutes long, you can say it takes two minutes §
18 musicians on this recording, what we needto {18 to record each track, except you're probably
19 dois put together a schedule that the right 19 going to record it, re-record it, fix it,
20 people are in the studio together at the right |20 improve it, fuss with it, and go back to it.
21 time. It's just a whole lot of phone calls 21 So, you know, each track could
22 and emails and scheduling and rescheduling, |22 take as little time as starting from the ,
Page 35 Page 37 (
1 and that's what's involved. 1 beginning to the end, whatever the length of
2 Q And is that time spent in addition 2 the song is. The "Banana" song is probably
3 to the 10 bours you mentioned a minute ago? 3 about, I'm going to guess, three and a half to
4 A Yes. 4 four minutes long. But you could also spend
5 Q Do the songs on "Bon Appetit" have S three hours getting one track and saying, "I'm
6 multiple tracks on them? 6 happy withit." That might often be the case
7 A Yes, they do. 7 ona vocal track.
8 Q What s a track? 8 Q Once you've recorded all of the
9 A Well, my best way of explaining 9 tracks on a song, what do you do with them?
10 thatis, when you listen to a CD or a cassette 10 A You go, "Wow, now I have to get
11 in the old days, there's basically two tracks. 11 these all down to two tracks, so that the
12 You have stereo speakers. You have your left |12 general public can listen to it because they
13 track, your right track. 13 don't have a multi-track machine that can hear §
14 These days people record in 14 all 48 tracks like on "Banana.” :
15 multiple tracks, thanks to Les Paul. So you, 15 So, basically, you start the
16 instead of having -- you know, what you hear |16 process called mixing. You individually in
17 is the mix-down of multiple tracks going down | 17 that process listen to every single track and
18 to the two tracks that your machine, your 18 do a variety of treatments to do it. You
19 speakers, your iPod, whatever it is, can 19 might do equalization. You might do
20 handle. 20 compression. You might do all different kmds
21 But prior to that, most of these 21 of things to manipulate the sound of that
2

ings have multiple tracks where each vocal

N

track, and then at some point you' re gomg to
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0000da0a-32bb-4fce-bbec-efc531830681





Page 38 Page 40
1  put that track into the mix and also 1 want to have a little fade-in and a little
2 manipulate the volume of it in different 2 fade-out. It's the kind of thing that you
3 places, the panning, whether it comes out of 3 wouldn't hear, but you would hear if somebody
4 the left speaker or the right speaker. As you 4  hadn't done it.
5 add more tracks, you continue adjusting the 5 You adjust how much time is
6 other ones because it is a delicate balance to 6 between each song. You adjust the volume from
7 make the final product sound as good as you 7 songto song. You want to make sure that the "
8 want it to sound. - 8 listener, when you're listening, doesn't have
9 Q Once you've done that mixing for a 9 to change the volume because one song is sO
10 song, do you have a finished product? 10 much louder than the next one.
11 A Well, you sort of have a finished 11 You can make equalization changes,
12 product, although in our case you have mix No. | 12 so that the - let's say the bass is quieter
13 1, version No. 1. ‘ 13 on one song than on another song, and if you
14 Q What do you do with version No. 1? 14 want to make them closer to the same, you can
15 A What we like to do is take a break 15 adjust that.
16 from listening to it and then go back and 16 You can do what we call squash it,
17 listen to it on multiple different sound 17 compress it. That's how rock-and-roll bands
18 systems and speakers, listen to it in the car, 18 create tons and tons of energy, by using a lot
19 listen to it in all the different contexts 19 of compression.
20 where the consumer might listen to it, so we 20 So there are multiple levels of
21 can hear it and say, "Oh, yeah, it sounds 21 things that you can do in the mastering
22 really good" or "Oops, there's too much base,” |2 2 process to try to put the finishing touches on :
Page 39 Page 41
1  "Oops, the vocal's not loud enough,” 1 aproject that you're going to be happy with.
2 "Everything's over on the right side.” We 2 Q When that mastering is done, is
3 take notes as we listen to things in all the 3 your role complete in creating a final
4  different circumstances, and then we come back | 4  product?
5 to the studio and make adjustments. 5 A It'snot.
6 Q When those adjustments are done 6 Q What is the next thing you do?
7 and you have all of the songs fully recorded 7 A The next thing we do, which we're
8 and mixed, what is the next step of your 8 sort of working on in the background while
9 involvement in creating a final product? 9 we're doing everything else, too, is that we
10 A The next step is what we call 10 are involved in creating the liner notes and
11 mastering. In that step you take all of your 11 we are involved in overseeing the packaging.
12 final mixes to a professional mastering 12 Q Can you expand on what the
13 engineer who dumps them into his or her 13 packaging means? -
14 system. You sequence the songs, which means |14 A The packaging is the actual ;
15 what order do you want to hear them in. Then |15 physical packaging of the CD. So it includes
16 the mastering engineering goes through them 16 the artwork. It includes all of the written
17 one by one to make even further adjustments to | 17 liner notes that are inside that give people
18 make sure that — the first thing you really 18 information about the project.
19 do is something that we call top and tail. 19 Q We were talking about the album
20 It probably takes about five 20 "Bon Appetit."” How long did it take kind of
21 minutes per song, but the top and the end of 21 soup to nuts on that album, start to finish,
22 each song is sort of i d 22 from when you started working on it until when ¥
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you had a final physical product done?

A Ibelieve we started early in the
summer, and I believe we delivered the final
project just before Christmas.

Page 44f

David Taylor.

CHIEF JUDGE SLEDGE: Thank you. §

Mr. Taylor?
CROSS EXAMINATION

oW ®~O U WwN e
G~ Oy U W N e

MR. FREEDMAN: If I may have the
Court's indulgence for just a moment?
(Pause.)
I have nothing further, Your
Honor.
CHIEF JUDGE SLEDGE: Thank you.
Any cross examination by DiMA?
: our

I R T =
O W W = oy W

I

direct testimony you had talked about the
songs you had written and about them receiving
critical acclaim. Could you tell the panel
what those songs were?

A Well, I've probably written about
300 songs, but I think in the testimony I
specifically referred to a song called :
"N the AIDS Memorial Quilt, which F

o i

Q I would like to switch topics and BY MR. TAYLOR:
ask you a couple of questions about the Q Good morning, Ms. Fink. I'm David §
SoundExchange. Have you selected Taylor, counsel for DIMA and the webcasters. §
SoundExchange as the agent to collect and pay How are you doing?
digital performance royalties? 9 A Just fine.
1 A Yes, I have. 10 Q Are you nervous?
11 Q Now in your written testimony you 11 A No.
12 mentioned you were impressed with the lengths | 12 Q That's good to hear. I'm a little
13 to which SoundExchange goes to locate artists. | 13 nervous here, so if my voice shakes, I
14 Can you explain what you meant by that? 14 apologize.
15 A Thadreceived several phone 15 (Laughter.)
16 calls, emails, and even in-person requests 16 Have you testified before?
17 from people at SoundExchange looking for 17 A T won't do anything bad to you.
18 performers that they think I might know where |18 (Laughter.)
19 to find because they've got money for these 19 Q Okay, and I hope not to do
20 folks and they want to make sure it gets to 20 anything bad as well.
21 theright people. I'm always impressed with 21 (Laughter.)
22 that. 22 With that said, my intention is
Page 43 Page 45 §
1 Q You also expressed concern in your 1 just to ask you some basic, simple questions,
2 written testimony about allowing webcastersto | 2 elicit yes-or-no responses, and nothing
3 report performances of songs based on sampling | 3 difficult, I assure you.
4 techniques. What is your concern about that? 4 CHIEF JUDGE SLEDGE: Mr. Taylor,
5 A Well, sampling is extremely 5 you remind me of my first jury trial ever
6 incomplete, and I have a lot of concern that 6  which was a capital murder trial, and my voice
7 sampling will not aptly represent some of the 7T was shaking quite a bit in that first trial.
8 music that doesn't get as heavy airplay or -- 8 So I empathize with you.
9 TI'm using the word "airplay,” but webplay, or 9 THE WITNESS: Well, I hope I don't
10 whatever it may be. I'm certainly concerned 10 remind you of anyone in that trial.
11 that it won't accurately represent what is 11 (Laughter.)
12 getting played, and that if you actually have 12 BY MR. TAYLOR:
13 to report everything that's getting played, 13 Q Ms. Fink, you don't have a copy of
14 then everybody is being represented. 14 your direct testimony, but on page 4 of your
15
16
17
18
19
20
21

L
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Page 46

won a Songwriters' Association Award, Mid-

Atlantic Songwriters' Association Award.
I've received lots of other awards

for different songs. A recent one, if you'll

let me brag -
Q Sure.
A -- from the John Lennon

Songwriting Contest, which gets 12,000
entries. Ijust received their Lennon Award
for a song called, "Scat Like That: A Musical
Word Odyssey." )

Q  Are there any other songs that
you've written that have won awards?

A Specific songs that have won
awards, I'm not recalling. Entire recording
projects have won lots of awards.

Q And those were recording projects
that you wrote?

A Many of them, yes.

Q Were the Grammys, did you write
the songs that you won Grammys for?

o oe Boowaouewne
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Page 48@
A Can you name which specific ‘,
companies?
Q Sure, of course. Like AOL's
internet radio.

A  Uh-hum. Yes.
Q How about Yahoo's internet radio?-
A Yes.
Q And how about Live365?
A I'm familiar with it. Thaven't
listened to it, but I'm familiar with it.
Q Okay.
MR. TAYLOR: Iam going to pass
out Services Exhibits 73 and 74.
[Whereupon, the
documents were marked as
Services Exhibits 73 and
74 for identification.]

BY MR. TAYLOR:
Q It's your testimony, is it not,
that you're not aware of any promotional value
of webcasting?

A The first Grammy, "Bon Appetit! 22 A I'm not aware of any research that
Page 47 page 49 J
1 Musical Food Fun," I believe we wrote eightor | 1 proves the promotional value of webcasting.
2 nine of the songs on that project, and 2 Q But are you aware -- but is it
3 "Celebration: A Tribute Ella Jenkins," I 3 your testimony that there is no promotional
4 didn't write any of the songs. Itwasa 4 value to webcasting?
5 tribute to another songwriter. 5 A Ibelieve my testimony says I'm
6 Q Do you understand the purpose of 6 not aware of research that proves that, but
7  this proceeding is to set a royalty rate for 7 you can correct me about what I said.
8 webcasting? 8 Q Idirect you to -- which you don't
9 A Ido. 9 have; I apologize. You are correct; you state
10 Q Do you understand that file- 10 on page 14, "T'm not aware of any evidence
11 sharing is different than webcasting? 11 that shows that webcasting promotes the sale
12 A Yes,1do. 12 of music.”
13 Q And do you understand that the 13 A TI'm glad I remembered what I said.
14 particular webcasting that's the subject of 14 Q  Are you familiar with internet
15 this proceeding is non-interactive webcasting? |15 search features that allow listeners to search
16 A Yes. 16 by artist or song?
17 Q Good. So you're familiar with 17 A 1am familiar -- you know, I use ;
18 internet radio? 18 Google. There may be many other ways of doing
19 A Yes. 19 it, butI haven't used them.
20 Q Are you familiar with the internet 20 Q Okay. Idirect you to what's
21 radio services offered by DIMA member 21 marked as Services Exhibit 73. It's a Live365
ies? 22

screenshot.
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Page 50

A Okay.

Q It says, "Find Stations that Play"
-- is that consistent with something like
Google would have?

A Thave never used this.

Q Okay. But you are familiar with
the search feature?

A Right. -

Q And who is the artist that's being
searched for on this screenshot?

A Cathy Fink.

Q Okay. If you turn to Services
Exhibit 74, that returns four different
stations that offered Cathy Fink music. Can
you tell us what the four stations are?

A It says what the shows are. It
doesn't really say what the stations are,
unless I'm missing that somewhere.

Q It says station title and
description, and underneath it has like a
little --

A James Rambles, Roots Music, Loopy

MO RO IO 2 B b R e e e s e
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Page 52§
Q Okay. Perhaps it says, "Fa So :
La"?
A Yes.
Q  Are you familiar with the song?
A No, but I know the group.
Q But you know the group. And "Time §

to Learn," is that a song of yours?
A No, it was written by Tim O'Brien.
Q Butis it a song that you
performed?
A Yes.
Q Okay. Are you familiar with the
Buy button to the left?
A Yes.
Q And what is your understanding of
the Buy button?
A If you push that button, you have
an opportunity to purchase that song.
Q Would you collect a royalty from :
that?
A A tricky question. Officially,
yes. That is on a label Rounder Records who §
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Page 51

Moose Radio, Internet Folk Festival.

Q Okay. Do each of those list your
name next to them?

A Yes, they do.

Q Okay, if you could turn to the
next page on Exhibit 74, this is another
screenshot. Which service is this? Is this
one of the four that you mentioned?

A Yes, it is, James Rambles.

Q  Are you familiar with the player
feature on internet radio?

A With the what feature?

Q The player feature.

A Yes.

Q Okay. In the middle of the page,
what does this player say is now playing?

A Maddy Pryor and June Tabor, "The
Grey Funnel Line,” and Cathy Fink and Marcy
Marxer, "Time to Learn.”

Q  And is there anything else?

A "Finest Kind," which is then
partly not there
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Page 53;
have yet to figure out how to stream those :
royalties down to the artists.

(Laughter.)

Q Okay, I apologize for that. Let :
me clarify my question. Are you supposed to
receive a royalty from that? ,

(Laughter.)

A Yes.

Q Okay, great. If you could turn to
the next page, there's another screenshot. ,
Could you tell us what the internet service or §
the broadcaster that's identified there is? '

A The Internet Folk Festival?

Q Yes. Is that one of the four that
was identified on the first page?

A Ibelieve it was.

Q  Are you familiar, other than the
player on an internet radio site, that v
internet radio providers also have other areas §
of the website that allow people, allow
listeners to purchase your music? ’

A _ I don't understand your question.

o o
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Page 56§

1 Q Oh, that's perfectly 1 what are the options for people to buy the
2 understandable because I barely understand it | 2 music as -- excuse me. Are they able to buy
3  myself. 3 aCD or adigital download? Do you know?

4 (Laughter.) 4 A Inthis case it looks like they
5 I refer you to the bottom of the 5 buy a download per song.

6 page. My question is, are you familiar with 6 Q A download per song? So you

7 the fact that internet radio providers also 7 recognize what this document is?

8 provide other areas of their site other than 8 A Ido.

9 the play area that we just previously 9 Q And what is the document?

10 discussed as possible areas where music could |10 A Ttlooks like a list of everything
11 be purchased? 11 that MSN Music Entertainment offers under the §
12 A Sure. Yes. 12 name of Cathy Fink and Marcy Marxer. It's |
13 Q And down at the bottom, are there 13 just astounding. '
14 any artists that are offered there? 14 Q It's prolific, to say the least.
15 A Yes, there are. 15 Now at the top of this page,
16 Q And who are they? 16 what's the top of the page -- what's the song
17 A Jim Murray, Cathy Fink and Marcia |17 that's listed?
18 Marxer, and Joan Baez. 18 A "Daughters of Feminists."
19 Q And the Cathy Fink is you, right? 19 Q Is that the same song that was on
20 A Yes. 20 the service?
21 Q What's the song? 21 A Yes.
22 A "Daughters of Feminists." 22 Q Soit looks like you were led to
Page 55 Page 57?

1 Q Is that a song that you performed? 1 the Microsoft website?

2 A Yes. 2 A Yes.

3 Q Did you write the song as well? 3 Q Okay. So, again, the very first

4 A No. 4 song that's listed in the chart is?

5 Q Okay. If you hit the -- and over 5 A "Daughters of Feminists."

6 to the left again, what is there? 6 Q Andif you go all the way over to

7 A The Buy button. 7 the right, how much would you pay for it?

8 Q Again, is your testimony that you 8 A Ninety-nine cents.

9 have the option to purchase the music when you | 9 Q Okay. Are you supposed to -- ;
10 click on that button? 10 would a listener be able to purchase all your
11 A Yes, youdo. 11 other songs here? ;
12 Q Okay. Do you know if -- one 12 A I'm not looking to see if all of
13 second. 13 my songs are here, but they can certainly
14 (Pause.) 14 purchase anything that's listed.

15 [Whereupon, the document 15 Q Okay. Would you -- it looks like

16 was marked as Services 16 to me just that the search result led to 260

17 Exhibits 75 for 17 matches. So it's possible that up to 260
18 identification.] 18 matches could be purchased, is that correct? §
19 Q 1think you testified a little bit 19 A Yes,itis. :
20 earlier ago that listeners have an opportunity 20 Q Allright. And you would receive

21 to buy music once they click on the Buy 21 royalties from that? You're supposed to

22 button. In this case are you familiar wi i i ?

————
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A You've done a good self-correct.

MR. TAYLOR: Your Honor, I move
to -

THE WITNESS: Now wait a minute.
There's a lot of songs on here that aren't us.
So are you counting them?

BY MR. TAYLOR:

Q When you say aren't you; what did
you mean by that?

A Well, if you go to the last couple
of pages, it lists all kinds of songs that
have the word "daughters” but doesn't have
Cathy Fink or Marcy Marxer. It's lots of
other artists. So I think 260 is not accurate
on this service.

"In Your Absence" from something
by the Autistic Daughters, "Daughters of
Aaron," "The Secret Garden."

Q Okay.

A So the Cathy Fink and Marcy Marxer
stuff ends -- now these pages aren't actually
numbered because it's always "page 1 of 2."

NN N R R R e R
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Page 60

count how many of them are actually Cathy ka
and Marcy Marxer. ;
Q  Allright, but you do say that
some part of this document represents songs
that you have recorded and performed?
A Some part of it, yes.
Q Okay.

MR. TAYLOR: Your Honor, at this
time I move Services Exhibit 75 into evidence.

CHIEF JUDGE SLEDGE: On what
basis?

MR. TAYLOR: She identified that
she did recognize the document to be an
offering by Microsoft MSN's music site and
it's an offering of some part of the songs
that she has recorded.

CHIEF JUDGE SLEDGE: Within this
document are some songs that can be purchased §
that she has recorded? ;’

MR. TAYLOR: Yes.

CHIEF JUDGE SLEDGE: Any
objection?

e e b
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Q Yes.

A ButIwould say that the last four
or five, six, seven pages or so starts
reflecting songs that don't have Cathy Fink
and Marcy Marxer. And, actually, earlier than
that. If you look here, there's -

Q Ilookat --it's 61 through 80 is
where the first time it deviates from Marcy
Marxer.

A Uh-hum.

Q Is that fair to say?

A Well, I haven't had time to study
it like you have. All I'm doing is glancing
and noticing that there's a lot of acts here
that aren't Cathy Fink and Marcy Marxer.

Q Okay. Soif you want, we can go

through the document.

A Infact, they're all over the
place.

Q Ifyou--

A Soif all songs here is 260
matches, I thmk we’d have to e the time to

O ~J Oy Lo W N
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Page 61§}
MR. FREEDMAN: No, Your Honor.
CHIEF JUDGE SLEDGE: Without
objection, Exhibit 75 is admitted.
[Whereupon, the document
marked as Services
Exhibit 75 for
identification was
received in evidence.)]
BY MR. TAYLOR:
Q  Earlier on your direct testimony,
Ms. Fink, you were describing what you do.
JUDGE ROBERTS: Mr. Taylor, one
moment before we move away from Exhibit 75.
MR. TAYLOR: Sure.
JUDGE ROBERTS: Ms. Fink, if you
would look at Exhibit 75, where it's
identified as the artist Fink, and in
particular I'm looking at "Son of Finkenstein”
or "Finkenstein.”
THE WITNESS:
know of.

(Laughter ) a——————————

No children that 1
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Page 64§
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1 JUDGE ROBERTS: Is that your work? | 1 you think a record company would normally do? s
2 THE WITNESS: No, it's not. 2 Q Sodo you run your own record B
3 JUDGE ROBERTS: Or is that another | 3 company?
4  Fink? 4 A We do have several records on our
5 THE WITNESS: That's not my work. 5 own small, independent label, although the
6 JUDGE ROBERTS: That is not your 6 majority of our recordings are on Rounder
7 work? Okay. Thank you. 7 Records, an independent label.
8 THE WITNESS: I'm going+to tell 8 Q For those recordings that are on
9 you the majority of stuff in this is not my 9 your own label, on your own record company,
10 work. 10 there would be -- you're responsible to
11 JUDGE ROBERTS: Is not your work? |11 produce all of your albums, is that correct?
12 THE WITNESS: The first few pages 12 A We're responsible for what?
13 represent stuff that looks like my work, and 13 Q The production of your albums?
14 then there are many pages that have none of my |14 A The--
15 work and a few pages that have one or two 15 Q  As the record company.
16 songs. 16 A The artistic production? The
17 JUDGE ROBERTS: One more minute, |17 manufacturing? What --
18 Mr. Taylor. 18 Q The artistic production.
19 And where Ms. Marxer is identified 19 A Yes, we're responsible of that
20 as Marcy Marxer -- 20 regardless of who puts it out.
21 THE WITNESS: Yes. 21 Q But artists generally --tobe a
22 JUDGE ROBERTS: --is that her 22 performing artist, you don't have to do
Page 63 Page 65;
1 work or is that co-authored work? 1 everything that you did, that you do in your
2 THE WITNESS: I would really -- if 2 situation, is that correct? There are
3 it just says her name, that's her sound 3 circumstances where an artist has come into a
4 recording. 4 studio and performed?
5 JUDGE ROBERTS: But that does not | 5 A Iguess.
6 involve you? 6 Q Okay.
7 THE WITNESS: Right. 7 A Idon't live in that world; I
8 JUDGE ROBERTS: Okay. Okay, Mr. | 8 don't know.
9 Taylor. 9 Q Okay. So your statements don't
10 BY MR. TAYLOR: 10 necessarily reflect the circumstances for all
11 Q Earlier in your direct testimony 11 performing artists?
12 you were describing what it took for you to 12 A No.
13 record "Bon Appetit," is that correct? 13 MR. TAYLOR: There's nothing
14 A Uh-hum. 14 further.
15 Q And alot of what you described is 15 CHIEF JUDGE SLEDGE: Mr. Wood, §
16 what a record company would do for an artist |16 will you handle cross?
7 that they had signed, is that correct? 17 MR. WOOD: Yes, Your Honor.
18 A My record company never does that |18 CROSS EXAMINATION
19 for me. 19 BY MR. WOOD:
20 Q Okay. 20 Q Good morning, Ms. Fink.
21 A AndI'm signed with a record 21 A Hi
company. So specifically what did I say that Q Seth Wood o

(Pages 62 to 65)
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broadcasters, and I hope you'll give me about
as much indulgence as you gave the last
gentleman. It's my first shot at this as
well. So we'll see how this goes.

I wanted to ask you about, 1
guess, your statement at 5, on page 5 of your
statement there. On the second full paragraph
and the second sentence, would you mind
reading that?

A "Our audiences may never be aware
of just how long an idea must germinate in an
artist's creative consciousness or
subconscious before it is ripe for
expression.”

Q You gave a specific example of a
"Bon Appetit" album. That's in your testimony
and your statement, right?

A Uh-hum. Yes. Sorry.

Q How many months would you say you
spent writing the recording? I'm sorry, not
writing it. Writing, putting together,
conceptualizing your album?

NI R R R b e b b e e
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Page 68§
Q Thank you. I'm afraid I'd :
mispronounce that.
In that piece you estimated, like
you said, about four to five months for
writing?
A

Q
A

Uh-hum.
Okay. That's a yes, right?
Yes.

Q I'm sorry.

A I'msorry, I keep forgetting.

You're so nice; I'm just keep looking at you
and nodding.

Q Andlet’s see, I would like to
take a look at your statement on page 6. If
you could, I would appreciate it.

The first full paragraph and the
sentence beginning, "We spent,” to the end of
the paragraph, could you read that?

A "We spent months choosing and
writing songs for Bon Appetit. It might have
taken longer except for the fact that we've
spent years honing our command of language and |

W~ Oy U W N

Page 67
A About four. 1
Q About four? Okay. 2
A I would say four in official terms 3
because we knew this contract was coming up. | 4
Once the contract was signed, even though we | 5
hadn't said, okay, now that we're working on 6
this project -- you walk around with a 7
constant awareness that this project's coming 8
up, and anything you see, hear, or do that 9
could be worthwhile goes into a little 10
notebook, so that you can refer back to it. 11
But in terms of the official this is what 12
we're really going to spend our time on, I'd 13
say about four months. 14
Q Okay. Soit's kind of a constant 15
process of writing kind of in the back of your |16
head? 17
A Right 18
Q Okay. You originally kind of 19
summarized this idea in a kind of proposalto |20
the funding entity. What's the name of it? 21
A The chronutnent Initiative.

i
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Page 69

music, learning how to let artistic ideas :
percolate in our heads, so that when the time §
is right to develop them fully, we are not '
really starting completely from scratch.”

Q Sofor newer or less-experienced  §
artists, they might even require more time to §
put it together, quality -- :

A Absolutely. Yes.

Q Now I want to just briefly talk
about the advisory committee. Is that a fair
description of it?

A Sure. Yes.

Q Okay. I wasn't sure if it had a
good title or something.

What was the major purpose of the
committee?

A The advisory committee was
comprised of people who are experts in the
field of children's nutrition. So the purpose
of getting their expertise and advice was so
that we could create songs that accurately  §
_reflected both the information and the need :

18
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Page 72;

1 for specific information having to do with 1 one idea that we had was to create essentially
2 nutrition for children. 2 ascript, as if you would have like a piece of
3 Q Okay. Do you remember when you 3 radio theater with characters and a script,
4 put that committee together? Roughly? Not 4  and drama and comedy lines that would tie the
5 the exact date or anything. 5 songs together that would tell the story.
6 A We began contacting that committee 6 Q They even, it looks like they
7 early in the spring, probably in April of that 7 suggested to have like a celebrity come into |
8 year. Then, not unlike scheduling studio 8 talk, maybe a Gold Medal Winner or something §
9 sessions with tons of musicians, we had to go 9 like that?
10 back and forth quite a bit to schedule phone 10 A Yes, they did.
11 meetings, in-person meetings, et cetera. The 11 Q Ultimately, in the end of May it
12 committee as a whole never came together to 12 looks like you and the gentleman from the
13 sit in one room. We individually met with 13 Micro --
14 them at their places of work, spent lots of 14 A Nutrient Initiative.
15 time on the phone, and email with them. 15 Q - thank you -- corresponded and
16 Q Did you write, I guess it would be 16 kind of narrowed down the list?
17 called, a memorandum or a proposal January the | 17 A Yes.
18 3rd of “02 discussing this committee? 18 Q That's fair? Okay.
19 A Yes. 19 So from that point forward, then
20 Q Okay, and the goals and all these 20 you started to, I guess, kind of finalize your
21 things -- 21 list of topics and all that?
22 A Yes. 22 A Yes.
Page 71 Page 73;
1 Q - you'd laid out? Okay. 1 Q So we're talking about four, four
2 And you were in communication with | 2 and a half months just to get the topics down? )
3 them, it looks like March 14th you sent a 3 A Yes.
4 memorandum to them? 4 Q Okay. Page 6, again, if you don't
5 A Yes. 5 mind. Okay, could you read the third
6 Q Does that sound about right? 6 sentence?
7 A If you have a copy of it, I'm sure 7 A The third sentence?
8 it's right. 8 Q Yes,Ma'am. Oh, sorry, the first
9 Q Oh,right. It saves trouble. I 9 full paragraph. Sorry.
10 had to write down all these numbers on these |10 A "That is not unusual."?
11 things. 11 Q Yes, sorry. "For each song we
12 Now you produced a bunch of ideas, 12 recorded,” those two sentences there. "For
13 about 347 Thirty-five? Does that sound about |13 each song we" --
14 right? 14 A "For each song we recorded we
15 A Yes. 15 wrote another two that didn't make the cut.
1 Q Okay. There was even an idea to 16 That is not unusual.”
17 have a scripted project, like almost like a - 17 Q So you wrote 13 of the 16 tracks
18 A Yes, there was. 18 in this album, is that right?
19 Q Okay, what would that be? Whatis |19 A Yes.
20 ascripted project -- 20 Q So you wrote about 39 potential
21 A We were trying to decide the best 21 items? Just about a third of them made it in?

4o
™
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Q Now I'm sorry I'm making you jump 1 actual recording for, not just hiring other
around. The same paragraph, though, could you | 2 musicians.
read the second sentence? 3 We also work with a children's

A "Most of those went through many 4 chorus, and that brings in another entire
revisions, some as many as 15 or 20, before we 5 dimension. We create a rehearsal CD and
were satisfied with them."” 6 booklet of the lyrics, so that this fabulous -

Q Okay, and that's the songs that 7  children's chorus can learn all of the songs.
ultimately went on this thing? You-went 8 They each, all the 25 to 30 kids, get their 7
through many revisions, went through many -- 9 own copy of this. We send it home with them. §

A Even some of the songs that didn't 10 Their music teacher rehearses with them. We
make the final cut went through lots of 11 goin and rehearse with them two or three
revisions before we decided they weren't going {12 times.
to cut it. 13 We have one or two more sessions

Q Right, okay. Now if I understand 14 of recording the kids' chorus, and then we
your testimony just earlier this morning, you 15 buckle down to the hard work of doing all of
said you spent about 100 hours recording, 16 the mixing.
doing a variety of other tasks involving kind 17 Q  All that within 100 hours?
of putting stuff on the CD, I guess, or on the 18 A Well, like I said, we don't
tracks? 19 actually count all of our time, but the 100

A The process of making the sound 20 hours would account for time spent in the

g\DOO\JO‘\U’IJthF-‘
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recordings. 21 studio.
Q Yes,Ma'am. Could you give me the 22 Q Okay.
Page 75 Page 77 f
list of the things that you said were included A Time spent outside of the studio ‘
in that? I'm sorry, I want to make sure I've it might not account for.

got the list. You had like three or four
things.

A Oh, no, there's way more than
three or four things.

Q Oh, excellent. Give me more.

A Well, the list of things,
obviously, once the songs are completed, we
create a list of what the arrangements are
going to be, come up with arrangements,
sometimes hire arrangers. We have to then
contact the studio and book studio time. We
have to book the musicians. We have to get
the musicians all of the rehearsal materials
that they're going to need in order to come
into the studio familiar with the tunes.

Then we actually do the

recordings. We re-record things that need to
be re-recorded. We also in this process do
all of our own recording in terms of, you

T Y U i U
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Q How much of the time of that 100  §
would you say was spent actually playing the §
songs, doing the recording itself as opposed
to the other tasks that you've --

A Oh, about 100.

Q About 100 total. Okay. All
right. So once you got this album complete,

I guess you probably want to sell it.

A First I want a nap.

Q Fair enough. So the answer is,
no, you'd like a nap. After your nap, would
you like to sell your CD?

A Yes, I would.

Q Okay, and I guess there's a :
certain degree of promotion involved in trymg
to get that thing sold?

A Yes, there is.

Q Allright. Now have you and Ms.
Marxer engaged in any coordinated efforts,

i efforts _to promote, I'}l just ¢ snck

o ———
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Page 78
with, "Bon Appetit"?

A Yes.
Q Okay. Could you give me an
example?

A Well, our record label, Rounder
Records, hires PR, a person who specializes in
children's music who gets the record out to a
variety of different sources. We are always
available to do interviews and to talk with
the media as appropriate.

Q According to your statement, you
were on the Food Channel, got on the Today
Show, even the Early Show on CBS?

G:SSngm\me»www

Page 80;
We do not sell songs individually, so we sell
our entire recordings.
And you would find some fun stuff.

You would find how you can make a pirate ship §
out of two milk cartons and two straws.

Q What does that -- how heavy can
that thing stand?

A How heavy?

Q How much weight can that take?

A Twouldn'tsit in it, but I'd put
it in the bathtub.

Q Okay, fair enough. But you did
say you make snippets available, is what you

14 A Actually, we were never on the say?
15 Food Channel. A Yes.
16 Q Oh 16 Q Okay. Of all your songs?
17 A But two of the songs from "Bon 17 A Most of them.
18 Appetit," one of them was on CBS. 18 Q So the person who comes on to the
19 Q Okay, very good. I guess if you 19 website just goes on and clicks and they can
20 can increase your audience size, that'savery |20 listen. How long are those snippets, do you
21 good thing in terms of promoting - 21 think?
22 A You can hope to. 22 A They're between one minute and a
Page 79 pPage 81 |
1 Q Yes, you can hope to. Have you 1 minute and a half. They're shorter than the
2 used streaming at all to promote your music? 2 entire song.
3 A No. 3 Q Allright. Now does your section
4 Q Have you made songs available on 4 have -- or sorry -- website have a link to
5 your website for streaming purposes? 5 some NPR articles, I guess?
6 A No. 6 A Yes, it does.
7 Q Okay. Does your -- well, I'll 7 MR. WOOD: Okay. Now we don't
8 start with this. Could you describe your 8 need to enter that then. Well, actually, yes,
9  website to me? Just any -- like what's the 9 let's go ahead. Sorry.
10 address? If I want to go to your website, 10 [Whereupon, the document
11 where doIgoto? i1 was marked as Services
12 A www.cathymarcy.com. 12 Exhibit 76 for
13 Q Could you give sections or 13 identification.]
14 features that are unique to it? What kind of 14 BY MR. WOOD:
15 stuff would I find if I went to your website? 15 Q What I'm giving you is what we've [
16 A Ithink it's a pretty standard 16 marked as Exhibit 76. And I wanted to check
17 website in that you would find biographical 17 here. The third item there on your -- do you §
18 material. You would find information on the |18 recognize this? I'm sorry.
19 live programs that we offer. You would find |19 A Yes.
20 an online store. You would find snippets of 20 Q Okay. The third item there, Bob
21
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everything that we've recorded that people can
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Edwards' interview with Cathy and Marcy, do
ber that? 'f
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Page 84
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dollar from whatever source, all streams flow

1 A Yes. 1 through Community Music --
2 Q  Okay, that's good. 2 A Correct.
3 [Whereupon, the document 3 Q - for your purposes? Okay.
4 was marked as Services 4 (Whereupon, the proceedings went
5 Exhibit 77 for 5 into Closed Session.)
6 identification.] 6
7 Q I'm going to hand you what is 77, 7
8 marked as Exhibit 77. I apologize for the 8
9 strange formatting. I know the format is a 9
10 little strange, but does this look familiarto |10
11 youatall? 11
12 A My website's familiar to me. 12
13 Q Sure. 13
14 A I'm going to assume that when you |14
15 click on that link, this is where it takes 15
16 you. 16
17 Q Okay. I'm glad you assume that. 17
18 But on the second page of this, and I guess |18
19 right before your picture there with Ms. 19
20 Marxer, we've got four links there. Doyou |20
21 see those? 21
22 A Yes. 22
Page 83 Page 92;
1 Q Okay. Would you be surprised to 1 MR. FREEDMAN: Your Honor, I'm
2 learn that one can listen to the entire song 2 sorry, but I think we're getting into the area
3  on those four? 3 of restricted information. I'm sorry, I
4 A No. 4 should have --
5 Q So an individual listener at NPR 5 MR. WOOD: Oh, I'm sorry. I was
6 could just click on and go there and get at 6 just going to ask, and if she didn't agree, I
7 least four of your songs? Not "Bananas” 7 was going to bring stuff up.
8 though. Ididn't put "Bananas” on there. 8 MR. FREEDMAN: Her income
9 A 1didn't have control of this 9 information for Community Music we've marked }
10 content. 10 restricted. It's sensitive and private
11 Q Fair enough. And you mentioned 11 information.
12 that your income, you're paid through Rounder | 12 MR. WOOD: I'm sorry. I'm happy
13 in addition, I guess, to some other sources, 13 toclose it if you'd like.
14 but your record label, one of them is Rounder, |14 MR. FREEDMAN: If you are going to
15 is that right? 15 cover that, I prefer we go into closed
16 A One record label we work with is 16 session.
17 Rounder Records, yes. 17 MR. WOOD: I'm sorry, would you
18 Q Does all that money appear or come |18 like to close it now?
19 through Community Music? 19 MR. FREEDMAN: If you have further
20 A Yes. 20 questions --
21 Q Just so I'm clear, every musical 21 MR. WOOD: No, we're good. We're

N
BN

fine. Thank you.
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Page 93

Page 95k

22

do you want the protective order to apply?

1 Actually, I'm sorry, I think I've 1 MR. FREEDMAN: It was the answer
2 got about maybe one more question. Whatever 2 in which she gave the financial figures
3 you'd like to do. 3 regarding the income for Community Music
4 MR. FREEDMAN: If you're going to 4 immediately preceding my objection.
5 use restricted information, we prefer to go 5 CHIEF JUDGE SLEDGE: Any objection ||
6 into closed session. 6 to the motion to apply the protective order to ..
7 MR. WOOD: Okay, I'm sorry. If 7 the answer given as to the average income
8 you don't mind, Your Honor, I just have one 8 received from Community Music?
9 question to ask. 9 (No response.)
10 CHIEF JUDGE SLEDGE: IfIdon't 10 Without objection, the motion is
11 mind what? : 11 granted.
12 MR. WOOD: I would just like to 12 Ms. Brown?
13 ask one question regarding Ms. Fink's -- the 13 CROSS EXAMINATION
14 Community Music, Incorporated's income. 14 BY MS. BROWN:
15 SoundExchange wants this restricted, and I'm 15 Q Good moming, Ms. Fink.
16 happy to allow them to move to close, if 16 A Good moming.
17 they'd like to close. 17 Q I'm Kris Brown on behalf of NPR,
18 CHIEF JUDGE SLEDGE: Any objection | 18 and I just have a few questions for you.
19 to the motion to apply the protective order to 19 You're familiar with' NPR, are you
20 a question concerning the income received by 20 not?
21 Community Music? 21 A Absolutely, yes.
22 (No response.) 22 Q And you said that you operate a
Page 94 Page 96|
1 Without objection, that motion is 1 website, is that correct?
2 granted. 2 A Yes.
3 MR. WOOD: I think after all that, 3 MS. BROWN: Okay. I would like to §
4 1 think I'm probably just happy with the 4 pass out Services Exhibit 78.
5 answer I got. So I apologize. 5 [Whereupon, the document
6 Thank you for your time, Ms. Fink. 6 was marked as Services
7 1appreciate it. 7 Exhibit 78 for
8 That's all I have, Your Honor. 8 identification.]
9 CHIEF JUDGE SLEDGE: The question | 9 BY MS. BROWN:
10 not being asked in protective order 10 Q Ms. Fink, do you recognize this as
11 application is ended. 11 ascreenshot from your website?
12 (Laughter.) 12 A Yes,Ido.
13 All right, Ms. Brown? 13 Q Okay. If you look down the
14 MR. FREEDMAN: Your Honor, I'm 14 lefthand column of this screenshot, about six
15 sorry. I'msorry to interrupt. I think Ms. 15 buttons down or six links down, there's a link §
16 Fink gave an answer before I was able to get 16 there called "NPR Links," correct? :
17 my objection out that included some restricted | 17 A Yes.
18 information. If there's a way to have the 18 Q Why did you put that on your
19 written transcript reflect that, we would so 19 website?
20 move. 20 A There's some interesting
21 CHIEF JUDGE SLEDGE: What answer | 21 interviews and links that we thought our fans §
22 might be interested in hearing

23 (Pages 93 to 96)
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Page 99

1 Q And, in fact, if you click on "NPR 1 A Do you want me to just go down the
2 Links," it takes you to each of those 2 line?
3 interesting features that you're describing, 3 Q Sure.
4 s that correct? 4 A Bob Edwards' Interview with Cathy
5 A Where they were available. Some 5 and Marcy on "Bon Appetit" is exactly as it
6 of them aren't available. 6 says. Bob Edwards interviewed us about that
7 Q I'd like to draw your attention 7 CD.
8 back to Services Exhibit -- 8 Jackie Judd interview with Cathy :
9 CHIEF JUDGE SLEDGE: Ms. Brown, 9 and Marcy about "All Wound Up! A Family Music §
10 let me ask something. 10 Party!”, collaboration with Brave Combo on
11 When you say, "available,” does 11 Moming Edition, the same thing, an interview
12 that mean for which you’ve gotten permission 12 about a specific recording.
13 toaddalink? 13 Grammy songwriting, the song "Here
14 THE WITNESS: No The last one, 14 s the Chorus,” by Bernard Camey, this was a
15 "Patsy Montana Remembered - May 10, 1996," you | 15 pre-Grammy commentary on "Morning Edition."
16 can order this as a transcript from NPR, as we 16 And then it mentions the "All Things
17 say, but it doesn't have an audible link. So 17 Considered” where I did a eulogy for Patsy
18 you can't click on that, but you can click on 18 Montana, the first woman in country music to
19 the rest of them. 19 sell a million records.
20 CHIEF JUDGE SLEDGE: The rest of 20 Q So from your descriptions of each
21 them you have gotten permission from NPR Link |21 of these, it sounds like it's -- I'll
22 to add to your site? 22 characterize it and you can tell me whether
Page 98 Page 100§
1 THE WITNESS: That's a good 1 you agree or disagree with the
2 question. No, Idon't. 2 characterization, but a mix of both :
3 CHIEF JUDGE SLEDGE: All right. 3 commentary, some news interviews, and actually
4 BY MS. BROWN: 4 some musical performances by you? Is that
5 Q Toclarify, Ms. Fink, drawing your 5 fair?
6 attention to Services Exhibit 78, which is the 6 A It's a mix of those, yes.
7 screenshot from your website, when you click | 7 Q Okay. So in providing the link
8 on "NPR Links," it takes you to what you're 8 from your website, which is Services Exhibit
9 referring to as Services Exhibit 76, correct? 9 78, to these NPR links, you are drawing
10 A Yes. 10 interested persons who may visit your site to
11 Q Okay. Can you describe to me each 11 these NPR sites, is that correct?
12 of the links beginning with the December 12th, {12 A Yes.
13 2003 link listed at the top, what each of 13 Q Okay. That contain these mix of
14 these links are? 14 npews and performances?
15 A Sure. 15 A Yes.
16 Q It says, "Minnesota Public Radio’s 16 MS. BROWN: Your Honor, I would
17 Holiday Pageant.” 17 like to move into evidence Services Exhibits
18 A That was a live concert at the 18 76and78. :
19 Fitzgerald Theater in Minnesota that Marcy 19 CHIEF JUDGE SLEDGE: Any objection §
20 Marxer and I were a part of, and I believe 20 to Exhibit 787 ;
21 they have on their website the entire thing. 21 MR. FREEDMAN: No, Your Honor.
22

[Whereupon the decument
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Page 103§

1 marked as Services 1 uses my music to create some of its
2 Exhibit 78 for 2 programming. It didn't found it on my
3 identification was 3 personal music, but it is well-founded on the
4 received in evidence.] 4 music of tons of musicians who are providing §
5 BY MS. BROWN: 5 them with lots of their programming.
6 Q Ms. Fink, would you agree -- 6 Q And news and commentary such as
7 CHIEF JUDGE SLEDGE: Ms. Brown, 7 you cited?
8 just a minute. - 8 A Yes.
9 MS. BROWN: I'm sorry. 9 Q Have you visited the NPR
10 CHIEF JUDGE SLEDGE: Any objection | 10 website -
11 to Exhibit 76? 11 A Yes.
12 MR. FREEDMAN: No, Your Honor. 12 Q -- or NPR member stations'
13 CHIFF JUDGE SLEDGE: Without 13 websites? Don't you think the fact that NPR
14 objection, Exhibit 76 is admitted. 14 invests significant time and effort in
15 MS. BROWN: Thank you, Your Honor. |15 exposing the public to music that you would
16 [Whereupon, the document 16 not otherwise find on commercial radio is an
17 marked as Services 17 important benefit to artists like yourself?
18 Exhibit 76 for 18 A Yes.
19 identification was 19 Q Are you aware that NPR puts
20 received in evidence.] 20 substantial time and effort into featuring
21 BY MS. BROWN: 21 artists like yourself as part of its
22 Q Ms. Fink, you would agree, would 22 programming to present the artist material in
Page 102 Page 104
1 you not, that performing on NPR, providing 1 ameaningful way and to give context to the
2 commentaries and exposing the NPR audience to | 2 artist's work through interviews with "Morning
3 your music has the ability to introduce your 3 Edition," reviews of CDs, and other content?
4  music to new fans? 4 A TI'm not actually aware of what
5 A Yes. 5 NPR's effort in that line is.
6 Q Who would potentially purchase 6 MS. BROWN: May I just have one
7 your music? 7 moment, Your Honor?
8 A Yes. 8 CHIEF JUDGE SLEDGE: Yes, Ma'am. |
9 Q In fact, you would not link to the 9 MS. BROWN: No further questions. ‘
10 NPR website or seek to have your work on NPR |10 Thank you.
11 unless you believed that there was benefit 11 CHIEF JUDGE SLEDGE: Any
12 from doing so, would you? 12 questions, Mr. Freundlich?
13 A No. 13 MR. FREUNDLICH: I have a few
14 Q And based on your work with NPR, 14 questions. Isee we're at 11 o'clock. Do you
15 you are familiar with the fact that NPRis a 15 want me just to continue through?
16 non-commercial, non-profit entity, correct? 16 CHIEF JUDGE SLEDGE: No, sir.
17 A Well, I have a different view on 17 Thank you for bringing that to my attention.
18 that. Officially, I guess that's the case. 18 This would be a good time to take a morning
19 Q Okay. And thatit's nota 19 recess. We'll recess for 10 minutes.
20 webcaster that founded its business on your 20 (Whereupon, the foregoing matter
21 music, is that correct? 21 went off the record at 11:01 a.m. and went
A 22

It is certainly a webcaster that

——— o

back on the record at 11:15 a.m.)
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Page 105

Page 107%

1 CROSS EXAMINATION 1 Q Okay. Was it more than five?
2 BY MR. FREUNDLICH: 2 A Ican't remember.
3 Q Good morning, Ms. Fink. 3 Q Okay. On page 14 of your written
4 A Good morning. 4 statement you have said that, "We" -- "We"
5 Q IamKen Freundlich. Irepresent 5 meaning, I guess, you and Marcy --
6 Royalty Logic, Inc. Do you know about my 6 A Yes.
7  client? 7 Q -- "have chosen SoundExchange as
8 A Thave heard of your client: 8 the agent to collect and pay royalties.” 1
9 Q Do you know what my client does? S believe you testified this morning that you :
10 A Notexactly. 10 selected SoundExchange to collect and pay your
13 Q Are you aware that my client is 11 royalties in this context? Is that true?
12 here in this proceeding to establish itself as 12 A Yes.
13 an alternative collective for your website 13 Q And when you say chose them, what
14 royalties? 14 was the choice?
15 A Yes,Iam. 15 . A We made achoice, when
16 Q Now you have joined SoundExchange, | 16 SoundExchange sent us information, about
17 is that correct? 17 whether or not we wanted to sign up.
18 A Yes, I have. 18 Q Did they tell you that there were
19 Q When did you join SoundExchange? 19 any other alternatives?
20 A Idon't remember exactly. 20 A No.
21 Q How did you learn about 21 Q Did you know anything at that time
22 SoundExchange? 22 about this stream of royalties? ,
Page 106 Page lOBi
1 A Tlearned about SoundExchange from 1 A I was aware that they're in new "
2 John Simson.: 2 media formats going to be plenty of new !
3 Q Can you describe those 3 streams of royalties and not aware of where we |
4 conversations? 4 would find our income through them.
5 A No, because they're such a long 5 Q So you chose a collective instead
6 time ago. I just remember John telling me 6 to help you to find that income?
7 about a new organization that was going to 7 A Yes.
8 collect these kinds of royalties and 8 Q Did you have, in fact, a choice of
9 suggesting that I learn about it. 9 collectives at that time?
10 Q Do you have a manager? 10 A 1did not do any further research.
11 A No. Me. 11 Q Okay. So when you say you've
12 Q So you're the only person on your 12 chosen SoundExchange, it means you didn't
13 behalf who would have had those conversations | 13 really have a choice, did you? I mean it was
14 with John Simson? 14 either SoundExchange or nothing?
15 A Yes. 15 CHIEF JUDGE SLEDGE: Whichisa §
16 Q Okay. Over what period of time 16 choice.
17 did that occur? 17 BY MR. FREUNDLICH:
18 A Ican't remember. 18 Q Okay, was that your choice?
19 Q Were there many conversations? 19 SoundExchange or nothing?
20 A No. 20 A Ichose SoundExchange.
21 Q Justone? 21 Q Okay. Now you don't record on a
29 . .
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label, do you, Ms. Fink?
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Page 111k

A _No.

1 A It depends on your definition of 1 Q Are you aware that you have a
2 major. 2 choice to affiliate with any one of those
3 Q Is Rounder Records a major label? 3 three?
4 A No. 4 A Yes, but not because they made me
5 Q Have you ever recorded on any 5 aware.
6 labels other than Rounder Records? 6 Q How did you find out that they had |
7 A Yes. 7 achoice? How did you find out that you had §
8 Q And which ones would those be? 8 achoice, I should say? i
9 A Tverecorded on Sugar Hill 9 A Through industry trades.
10 Records. I've recorded on Rooster Records. 10 Q Are you aware that you have a
11 Tve recorded on A&M Records. I'verecorded |11 choice of collecting societies in connection
12 on High Windy Audio and I've recorded on 12 with your webcasting royalties?
13 Community Music. 13 A Nowlam.
14 Q Was A&M Records a complete Cathy | 14 Q Did you just find out from me?
15 Fink album? 15 A No, I was, as I mentioned earlier,
16 A It was a Cathy -- it was three 16 somewhat aware of your organization.
17 complete Cathy Fink and Marcy Marxer albums. | 17 Q When you say, "now I am," can you
18 Q In connection with a compilation? 18 tell us when the now was? When did you |
19 A Not to my knowledge. 19 become -
20 Q Okay. Are you aware that 20 A Not exactly.
21 SoundExchange has a limited number of 21 Q Was it within the last six months?
22 employees? 22 A Probably. ,
Page 110 Page 112;
1 A Every company has a limited number | 1 Q In preparing for your testimony
2 of employees. 2 here?
3 Q Do you know -- 3 A Idon't know that it's related to
4 A Limited to the number of 4 the testimony.
5 employees. 5 Q Okay, but you didn't know about
6 Q Do you know how many employees 6 it, say, a year ago?
7 SoundExchange has? 7 A No.
8 A No,Idon't. 8 Q You didn't know about it when you
9 Q Okay. Are you aware that they 9 joined SoundExchange, did you?
10 represent all the major labels? 10 A No.
11 A Yes. 11 Q Are you aware that SESAC is one of §
12 Q Now you're a songwriter also? 12 the competing performing rights organizations
13 A Yes. 13 that has offered advances to artists if they ]
14 Q Is that correct, Ms. Fink? And 14 want to become a member of SESAC, for
15 are you affiliated with a performing rights 15 instance, and switch from BMI or ASCAP?
16 organization? 16 A No.
17 A lTam 17 Q You hadn't heard that Bob Dylan,
18 Q And which one is that? 18 for instance, got a big advance to move his
19 A ASCAP. 19 catalog over to SESAC?
20 Q Okay. Have you ever been 20 A No.
21 affiliated with either BMI or SESAC? 21

Q Okay. Would you be interested in
if, in fc, it was f o 4
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1 you for your performing rights? Would you | 1 available and that they, in fact, didn’t
2 consider switching? 2 deduct the same amount of costs from the
3 A TI'd check the information, but 3 royalties they were going to pay you than
4 that wouldn't be necessarily a factor that 4  SoundExchange? Wouldn't that be a factor in
5 would influence me. 5 your choice between collectives, Ms. Fink?
6 Q But it is something you would 6 You would end up getting more net dollars; for
7 investigate, isn't it? 7 instance. '
8 A Possibly. - 8 A It's not proof that I would get
9 Q What if there were -- oh, go 9 more net dollars.
10 ahead. I'm sorry. 10 Q But wouldn't you, indeed, want to
11 A An advance doesn't mean you're 11 investigate that?
12 going to get more income. It just means that | 12 A 1 might investigate it.
13 they're going to advance you the income. So |13 Q You would agree, would you not,
14 there's a lot of research to be done there. 14 that generally it would be better for you to
15 Q Okay. But you didn't do any of 15 have a choice of collectives in this
16 that research when you decided to join 16 situation, wouldn't you?
17 SoundExchange, did you? 17 A Not necessarily.
18 A At that time, no. 18 Q Why not?
19 Q Because you weren't aware there 19 A I'm not convinced that the choice
20 was an alternative? 20 of phone companies has helped us out.
21 A Correct. It seems like somebody 21 Q Soyou don't think that
22 --sorry. 22 competition in this area like the competition |
Page 114 Page 116%
1 Q Ihave to ask the questions. 1 in the performing rights organizations area :
2 A Go ahead. 2 would be beneficial to you?
3 Q  What if after today's hearing 3 A Idon't actually find that the
4  SoundExchange was to make an announcement, for | 4 competition in the performing rights area has
5 instance, that they're going to increase their 5 benefitted me personally. So I might, you
6 costs and they're going to deduct those costs 6 know, I'm willing to pay attention to
7  from all the artists' royalties, including 7 information and investigate, but I'm not
8 yours? Would you want to have anything to say 8 willing to say on the front end that that's
9 about that? 9 going to result in something better, and in
10 A Idon't know. 10 the phone companies I don't think it did.
11 Q Do you know whether or not 11 Q Now you testified earlier that
12 SoundExchange, in fact, deducts any costs from 12 when the Buy button was pressed that - let me
13 the royalties they pay to you? 13 rephrase the question.
14 A Isuspect they do. 14 You said something about how .
15 Q Do you have any idea what those 15 Rounder Records, who owns the masters on the §
16 costs are? 16 record that that Buy button produced a sale ’
17 A No. 17 for, has not figured out how to stream the
18 Q Have you ever done anything to 18 money down to artists. What did you mean by
19 investigate those costs? 19 that?
20 A No. 20 A Asall of these new revenue
21 Q What if an alternative collective, 21 streams happen, the record labels have to
22 for instance, my client, Royalty Logic, was 're going to i |
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them into their bookkeeping, reporting, and
payment to artists. Sometimes that takes
longer than your most immediate statement.

Q So you haven't seen any royalties
from those digital sales yet?

A TI'mnot going to say I haven't
seen any. My royalty statements are about as
thick as my taxes. So when I get them, 1 have
to spend a lot of time going through them to
see what is and isn't there.

Q If it were offered to you, would
you like to have a collective that would
investigate those royalties to see if, in
fact, they're being paid properly?

A Possibly.

Q Have you ever asked anyone at
SoundExchange to look into it for you?

A Thave, in fact, asked
SoundExchange to look into some royalty issues
for me.

Q And have they done anything for
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party wish to cross examine Ms. Fink?
(No response.)
Mr. Freedman, any further direct?
MR. FREEDMAN: I have one
question, Your Honor.
CHIEF JUDGE SLEDGE: All right, .

Sir.
REDIRECT EXAMINATION
BY MR. FREEDMAN:

Q Ms. Fink, in your cross
examination you were asked about NPR being a
non-profit, and you said you had a different
view. Can you explain what you meant?

A Well, although -- it's not that I
have a different view about them being non-
profit; I have a different view about whether
or not they're a commercial station at this
point because I feel that NPR has morphed into
creating credits for funders that essentially
sound like commercials to me. So, you know,
the difference between a jingle commercial and
a minute and a half telling you the work of
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A Yes, they have.

Q Can you describe that?

A They did some research to find
that, in fact, there were some recordings that
I hadn't been paid on, and they retroactively
took care of that.

Q And you're talking about
recordings that you haven't been paid on for
downloads?

A Idon't remember what the
circumstances were.

Q Well, was it involving webcasting?

A Idon't remember what the
circumstances were.

Q Okay. Do you remember who you
spoke to at SoundExchange?

A 1directed my initial inquiry to

John Simson, who passed it on to whoever at
SoundExchange dealt with it.

MR. FREUNDLICH: 1 have nothing
further.

CHIEF JUDGE SLEDGE: An other
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whoever it is that is funding their
programming, and their website and their phone
number and what exactly they offer you, isn't
that different to me.

MR. FREEDMAN: Nothing further,
Your Honor.

CHIEF JUDGE SLEDGE: That
completes the questions of Ms. Fink. Thank
you, Ma'am.

THE WITNESS: Thank you.

(Witness excused.) ;

CHIEF JUDGE SLEDGE: Mr. Freedman, |
your next witness?

MR. FREEDMAN: Yes, Your Honor,
Jonatha Brooke will be our next witness, and
we're getting her from the hallway.

CHIEF JUDGE SLEDGE: Ms. Brooke,
before you seat, would you please raise your
right hand?

WHEREUPON,
JONATHA BROOKE
was called as a witness by Counsel for the
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