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L Introduction and Summary

A. Background and Qualifications

My name is Steven S. Wildman. Since 1999, I have been the James H. Quello
Professor of Telecommunication Studies at Michigan State University, where I also serve
as the Co-Director for the Quello Center for Telecommunication Management and Law.
I have also taught at Northwestern University and at the University of California, Los
Angeles. For five years, from 1983-1988, I was a senior economist with Economists
Incorporated, an economic consulting firm. I hold a PhD in Economics from Stanford
University.

Along with numerous articles and book chapters, the majority of which focus on
the economics of media industries, I have also authored or edited five books, all relating
to economics and policy for communication industries or communication technologies
and services. Examples of some of my publications include: Rethinking Rights and
Regulations: Institutional Responses to New Communication Technologies, published in
2003 by the MIT Press (co-edited with Lorrie Faith Cranor); Video Economics, published
in 1992 by Harvard University Press (with Bruce M. Owen); “Media and Multimedia:
The Challenge for Policy and Economic Analysis,” published in Information, Economics,
and Policy (1998); and “Interactive Channels and the Challenge of Content Budgeting,”
forthcoming in the International Journal of Media Management. For the past three years
I have served as co-editor for the Journal of Media Economics, and I am a member of the
board of editors for the journal Information, Economics, and Policy. Since receiving my
PhD, I have served as a consultant to numerous private parties and government agencies

involved in legal and regulatory proceedings. For example, I have given testimony on



behalf of the National Association of Broadcasters before the Copyright Royalty Tribunal ’3J
and the Copyright Office, and I gave testimony before a Copyright Arbitration Royalty |
Panel as part of the first webcasting proceeding. A copy of my curriculum vitae is
attached as Appendix A.
B. Overview of Testimony
I am providing this rebuttal testimony in response to the direct testimony of
Professor William Landes, who made numerous claims about the benchmarks to which
this Court should look in setting royalty rates under the statutory factors. As discussed
below, I find that the benchmarks that he proposes are inapposite, and that there are better
benchmarks for this Court to use in setting rates for mechanical licenses in the upcoming
years.
C. Summary of Conclusions N
1. For benchmarks used to set rates paid under compulsory licenses to be
judged useful, they should satisfy three criteria for establishing comparability between
the circumstances in which the benchmark rates were set and those that would obtain in
the hypothetical market they are meant to approximate -- (1) similar competitive
circumstances, (2) similarity for certain critical demand characteristics, and (3) similarity
in the factors that economic bargaining theory says would affect negotiatioqs over rates.
Assessed under these standards, the three benchmarks used by Professor Landes to
estimate a range of reasonable royalty rates fail miserably. It is not surprising, therefore,
that his benchmarks produce a range (20-50% of the total content pool) that is so broad as

to be close to meaningless.



a. The synchronization benchmark fails for several reasons. In terms
of competitive circumstances, the synchronization market differs from a hypothetical
market for mechanical rights because the leverage of the publishers is greater relative to
the leverage of the record companies as a result of the ability of the copyright users to
buy rights to a song and then re-record it, avoiding any payment for sound recording
rights. In terms of consumer demand, music is put to an entirely different use when
rights are licensed by movie and television producers for inclusion in a film, television
show, or advertisement than when music is distributed in the form of a sound recording.

b. The Audio Home Recording Act does not, on its face, constitute
any kind of market benchmark.

c. The ringtone/mastertone benchmark has problems just as severe as
those precluding reliance on the synchronization benchmark. In terms of competitive
circumstances, there are multiple differences between the setting in which the rates
currently paid to publishers for mastertones were negotiated and the setting in which a

hypothetical negotiation for other mechanical rights would take place:

. Mastertones were brand new products that were expected to last
_only a few years.
. The publishers knew that in licensing mastertones, they were

authorizing creation of products that would substitute for other products (monophonic
and polyphonic ringtones) for which they were already receiving 10% of retail from
ringtone providers (and for which record companies were receiving nothing). This

substitution effect, which would not exist in a market negotiation for other mechanical



rights, would have caused the ultimate rates produced by the negotiations to be
substantially higher.

. The rates negotiated for mastertones were part of a package deal in
which the record companies apparently agreed to pay 20% of wholesale to the publishers
in return for important concessions with regard to entirely separate products.

In terms of the nature of the consumer demand, mastertones and sound recordings
(CDs and downloads) are different products that serve different purposes and are sold in
very different retail markets. Moreover, mastertones are a small fraction of the market,
especially when compared to sales of recorded music in the form of CDs and digital
downloads.

In terms of factors affecting bargaining, the circumstances under which
mastertone rates were set (with a compulsory license and already-set rates in place for all
other mechanical rights) bears no resémblance to the circumstances of a hypothetical
negotiation between a songwriter and a record company about payment for the right to
create and exploit a sound recording. Given those differences, there is no reason to
expect that a record company and a publisher/songwriter would negotiate the same split
in these two settings.

2. Much better marketplace benchmarks were available to Professor Landes
because there are data on voluntary deals for the very rights at issue. One can look at (1)
the overall average effective mechanical rate, compared to what would be paid if all
mechanicals were paid at the statutory rate, (2) what is paid for first uses of songs, which
are not subject to the compulsory license, and (3) what is paid to songwriters who agree

to rates that are not part of some broader agreement like those containing controlled-
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composition clauses for singer-songwriters. All three lead to the conclusion that the
market rate for mechanicals on CDs and digital downloads is between 5.25 and 7.8 cents
per track, or about 7.25-10.08% of wholesale revenues. These market rates demonstrate
that Professor Landes’s benchmarks are flawed because they fail to reflect the actual
market rates for mechanical licenses.

3. If one were to use the mastertone/ringtone benchmark as a basis for setting
mechanical royalty rates even for mastertones, at a minimum, adjustments would be
required. If one were then to try to use the mastertone/ringtone benchmark to set a rate
for sales of recordings on CDs or as downloads, further adjustments would be required,
reflecting the differences between the products, the relevant markets, the substitution
effect that altered the negotiation of the mastertone rate, etc. There is no way to do this
with any degree of precision. Moreover, even before making an adjustment, one would
have to ask the question: how did the parties split the “surplus” in the mastertone market
and how does that compare to the current division of the surplus in the CD and download
market. Redoing Professor Landes’s calculation in that corrected fashion leads to the
conclusion that the mechanical rate for sales of recorded music (CDs and downloads)
should be reduced to $.077 per track, even before it is further adjusted downward.

It is my understanding that the RIAA is proposing a rate for CDs and downloads
of 9% of wholesale (the equivalent of 6.5 cents per track given current prices). Based on
my review of the voluntary deals that have been negotiated for mechanical rights, I
believe this proposal to be reasonable and well justified.

4. Using the same methodolbgy in reverse, I have attempted to calculate a

reasonable royalty for mastertones, with the caveat that such a calculation does not fully
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reflect the benefits record companies received from licensing mastertones as part of the \,“/
NDMAs or the lost opportunity costs to music publishers from licensing mastertones.
The result of this analysis leads to a rate for ringtones that is more than 14% of wholesale
revenue, but less than 20%.
5. My best estimate of a rate for the incidental copies made in delivering
interactive streaming is between 1.1 and 1.6% of the wholesale revenues for interactive
streaming. I base this on some agreements provided by the publishers in discovery in
which the parties to the agreements faced a similar problem of how to value mechanical
rights for services that were primarily performance-based.
IL Bargaining and the determination of payments to suppliers of inputs for
recorded media
Section 801(b) of the Copyright Act specifies the four objectives that the Court
7N
must advance in the setting of rates for the compulsory licenses that govern access to the N
various types of recorded music products at issue in this proceeding. Those objectives
are:
(A) To maximize the availability of creative works to the public.
(B) To afford the copyright owner a fair return for his or her
creative work and the copyright user a fair income under existing
economic conditions.
(C) To reflect the relative roles of the copyright owner and the
copyright user in the product made available to the public with respect to
relative creative contribution, technological contribution, capital
investment, cost, risk, and contribution to the opening of new markets for
creative expression and media for their communication.
(D) To minimize any disruptive impact on the structure of the
industries involved and on generally prevailing industry practices.
. \
- / \
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17US.C. § 801(b)(1). As the Copyright Royalty Judges have noted in their prior
decisions concering these factors, benchmarks can provide a starting point for analysis
of the factors. With respect to the range of appropriate benchmarks, the Judges have
indicated that the range of potential benchmarks under the § 801(b) factors may be
somewhat broader than those permissible under a pure willing buyer-willing seller
standard, but in any event “potential benchmarks are confined to a zone of reasonableness
that excludes clearly noncomparable marketplace situations.”'

Professor William Landes has offered three sets of prices that he terms
“benchmarks” in support of rates proposed collectively by the National Music Publishers’
Association, Inc., The Songwriters Guild of America, and The Nashville Songwriters
Association, arguing that “the best economic evidence is obtained from voluntary
agreements.” While I agree with the general principle articulated by Professor Landes
that marketplace agreements can make useful benchmarks, one cannot rely on just any
voluntary, negotiated agreements as benchmarks.> To be economically justified, a
benchmark must satisfy a set of analytically sound criteria for determining when a rate
established through voluntary negotiations might be judged a good proxy for a
competitive rate for the right in question — in this case the mechanical right for the use of
a musical work in a sound recording. Moreover, even when a benchmark can provide
guidance for setting a statutory rate, it will often be necessary to adjust that benchmark to
account for differences between the benchmark market and the market for which the

! Determination of Rates and Terms for Preexisting Subscription Services and
Satelhte Digital Audio Radio Services, 73 Fed. Reg. 4080, 4088 (Jan. 24, 2008).

CO Trial Ex. 22 (Landes WDT), at 23.

* Moreover, one of the benchmarks on which Professor Landes relies -- the Audio Home
Recording Act -- is not an agreement at all, but a statute.



Court is setting rates -- just as this Court did in its webcasting decision and its SDARS
decision.*

With respect to the comparability of benchmarks and the hypothetical market
prices they are supposed to approximate, Professor Landes identified no criteria as having
guided his search for reasonable benchmarks, which may account for the fact that when
expressed as a percent of content costs, the upper end of his range of proposed reasonable
rates (50%) is 30 percentage points greater than the lower end of the range (20%). This
spread of 30 percentage points makes the range of reasonableness that he identifies span
more than 31 billion in mechanical royalty payments each year. That range by itself is
substantially more than twice the total amount of mechanical royalties paid in the United
States in any given year to date.’

It is hard to imagine that all prices drawn from a comparably broad range of
prices for a common consumer good would be viewed as acceptably close

approximations to a competitive price by a competent rate-setting authority. Would we

4 Digital Performance Right in Sound Recordings and Ephemeral Recordings 72 Fed.
Reg. 24084, 24092 (May 1, 2007) (approving the adjustment of Pelcovits’s benchmark in
the Webcasting decision); Determination of Rates and Terms for Preexisting Subscription
Services and Satellite Digital Audio Radio Services, 73 Fed. Reg. 4080, 4093 (Jan. 24,
2008) (approving the adjustment of Ordover’s benchmark in the SDARS decision).

5 Although it is not possible to do an exact calculation of the range of payments
represented by Professor Landes’s 20-50% range of reasonableness, one can get an
approximate sense of the magnitude involved. Claire Enders estimated that total
mechanical payments in the U.S. were about $560 million in 2005. RIAA Trial Ex. 27
(Claire Enders March 2007 report, Table 31). I will treat that figure as representing
mechanicals paid only on CDs and other physical products -- which is a reasonable if
inexact assumption for 2005 given that digital sales were just beginning at that point.
Professor Landes reports that if actual mechanical payments for CDs in 2005 were
increased by 47%, they would have constituted 18% of the content pool as he defines it
for CDs. CO Trial Ex. 22 (Landes WDT) at 33. That implies that his range of
reasonableness for CDs in 2005 spanned from $914.67 million (20% of the content pool)
to $2.287 billion (50% of the content pool).



accept both $2 and $5 as plausible benchmarks for the price a competitive market would
set for a half-gallon of milk? Or consider a low-end, compact economy car from one of
the major auto companies. Would we accept $15,000 and $37,500 as plausible lower and
upper bounds for prices that would be both fair to consumers and provide reasonable
compensation to auto manufacturers and dealers? If the lower price is the true
competitive price, the higher price would be excessive in the extreme. If the true
competitive price is near the higher of the two prices, a compulsory price near the lower -
bound could not sustain production. The notion that any rate within such an extremely
broad range might reasonably approximate a market-defined rate lacks faéial credibility
and reflects the fact that Professor Landes’s selection of proposed benchmarks was not
guided by reference to a set of criteria that would ensure reasonable comparability.

Application of three general criteria would help ensure that a benchmark rate
selected to help determine the rate for a compulsory mechanical license will be selected
based on reasonable standards of comparability. First, competitive circumstances, such
as the existence of substitute products and strategic considerations that influence price,
should be the same or similar in the benchmark market and in the hypothetical market for
the right covered by the compulsory license. Second, critical aspects of the demand for
the consumer good in the benchmark market should be the same or similar to those
aspects of consumer demand for the product at issue in the hypothetical market for the
right covered by the compulsory license. An example of a critical aspect of demand is
the accuracy with which demand for the good or service dependent on the compulsory
license can be forecast. The more accurate the forecasts, the less risky are the

investments required to produce it. Third, factors that economic bargaining theory
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predicts will delimit the feasible range for voluntarily negotiated rates should be similar
in the market in which a benchmark is set and in the market that hypothetically 'would set
the rate for a mechanical license. Such factors include the magnitude of costs incurred by
each party, each party’s contribution to the market value of the jointly created product,
and the amount each party might earn from alternative uses of the input it controls.

The music publishers and songwriters have proposed that for 2008 the statutory
mechanical rate for tracks on physical phonorecords be the greater of 12.5 cents or 2.4
cents per minute, depending on the length of the recording, and that for permanent
downloads the rate be calculated as the greater of 15 cents or 2.9 cents per minute, with
both rates indexed to reflect changes in the CPI thereafter. One would anticipate that as
the transition to digital distribution proceeds, adoption of the rate proposal of the music
publishers would result in mechanical royalty payments constituting a rapidly increasing
percentage of revenues from sales of phonorecords. This is true for three reasons: 1) the
higher rate on digital downloads than physical products, which will have iﬁcreasing
effects as download sales grow relative to physical sales; 2) the provision in the
Copyright Act that trumps the discounted rates specified in controlled composition
clauses for most digital products; and 3) the application of the CPI. Assuming a CPI of
4.0% per year (which was the CPI-U from February 2007 to February 2008)°, by the end
of this rate period (approximately five years), the mechanical royalty rate would be 17.5

cents on digital downloads.” Given that prices have been flat for digital products such as

6 U.S. Bureau of Labor Statistics, Consumer Price Movements (Feb. 2008), available at
http://www.bls.gov/cpi/cpid0802.pdf.

7 This does not include the additional increase the music publishers request for “pass-
through” licensing which would apply to virtually all download licensing today and
would raise the price even more.
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downloads, by 2012, the rate would be 25% of the wholesale price of a digital download -
- or more than 3 times the mechanical rate in the United Kingdom or Japan as a fraction
of wholesale revenue.® For digital albums, assuming 13 tracks and a wholesale price of
$7.00, the rate would result in mechanical royalties being 32.5% of the wholesale price
by 2012. As Dr. Teece has shown, prior to 2005, mechanical royalties in the United
States were, as an effective matter and taking into account the operation of controlled
composition clauses, less than 10% of wholesale revenue.” Thus, copyright owners are
proposing a truly massive increase.

Professor Landes’s three benchmark rates are: (1) License fees paid to publishers
and record companies for synchronization rights (often referred to as “master use rights”
in the case of sound recordings), which reportedly are typically of equal size, so
publishers collect 50 percent of total payments; (2) the legislative assignment of one-third
of statutory royalties collected on digital recording devices and media to musical work
copyright owners with the remaining two-thirds paid to record companies and artists as
specified by the Audio Home Recording Act of 1992 (the “AHRA”); and (3) negotiated
agreements for ringtones and mastertones that assign to publishers a minimum of 20
percent of the wholesale price.'® As discussed below, each of these benchmarks is fatally

flawed.

® See RIAA Trial Ex. 53 (Taylor WDT), at 17-19.

? RIAA Trial Ex. 64 (Teece WDT), at 31.

% In this testimony, I use the term “ringtone” to refer only to so-called “monophonic” and
“polyphonic” ringtones. I use the term “mastertone” to refer to similar products
incorporating a clip from a commercial sound recording. I understand that others may
use the term “ringtone” to refer to all of the foregoing products, and that RIAA does so in
its rate request.

12



A. The Synchronization Market

Applying the three criteria introduced above for assessing the comparability of a
proposed benchmark rate and the hypothetical market price it is supposed to approximate,
it is clear that prices paid music publishers and record companies for music
synchronization rights provide no useful guidance as to what rate should be set for a
compulsory mechanical license.

1. Competitive circumstances and strategic considerations

Professor Landes made no effort to compare the competitive circumstances under
which prices for synchronization rights are negotiated with those that would characterize
a market for a mechanical license for CDs and digital downloads. Nor did he try to
identify strategic or financial considerations that might influence negotiated rates but
differ between the two markets.

In this regard, the most important difference between the two markets is that in
the synchronization market music publishers have relatively more leverage than record
companies because there are good substitutes for prior recordings for use in film or
television, whereas in the mechanicals market, record companies have relatively more
leverage because compositions are substitutable.!! For example, in the synchronization
market, motion picture and television producers have the option of paying only for the
rights to a musical composition and then hiring studio musicians (and in some cases even
the recording artists who made a song popular) to record the song rather than paying for
the right to use the original recording. This fallback option gives publishers bargaining

leverage record companies do not have in their negotiations with producers of television

" See Pascucci WRT.
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programs and motion pictures. As a consequence, their share of total payments for
synchronization rights is larger than it would be without this go-it-alone option.2
Because publishers have no comparable fallback option to increase their bargaining
power in negotiations with record companies over mechanical riglﬁs, a synchronization
payments benchmark would be biased in favor of excessive payments to publishers. This
bias is increased by the fact that in negotiations over mechanical rights, record companies
and artists often perceive different songs and songwriters to be good substitutes for one
another and use this fact to negotiate better rates than would otherwise be possible. This
observation is substantiated in testimony given by songwriters in this proceeding.'

2 Nature of demand for consumer products dependent on the
rights in question

The demands for factors of production are derived from the demands for the
products they are used to produce. Differences in the demands for the final goods may
thus give rise to differences in the demands for the factors. In this regard, it is worth
noting that while the demands for sound recordings delivered in the forms of CDs, digital
downloads, and various alternatives including streaming are demands for stand-alone
consumer products and services, sound recordings are themselves merely inputs into the
creation of motion pictures and television programs. So the synchronization demand for

recordings is a demand for an input that it is combined with other inputs (acting,

12 Professor Landes testified that the leverage of publishers in the synchronization market
is similarly undercut (1) by competition from other songs and (2) by the possibility thata
producer of a film, television show or commercial might hire a songwriter to create a new
song as a work for hire. 2/11/08 Tr. 2457:9-2458:3 (Landes). But the former possibility
does not eliminate the need to pay for rights to some copyrighted song and thus does not
equate with the ability of producers to avoid paying for rights to any sound recording
whatsoever. Moreover, for a producer looking to use a familiar song, the option of hiring
someone to write a new one is not likely to be an adequate substitute.

1 See, e.g., 1/30/08 Tr. 829:20-830:13 (Shaw); 1/29/08 Tr. 211:12-212:4 (Carnes).
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directing, video recording, etc.) in the production of a consumer product (a film or
television program), which itself is consumed in a very different manner than sound
recordings purchased for listening.

Furthermore, in contrast with the consumer demand for a new recording, the
demand for a recording in the synchronization market is driven in part by its prior sales
performance (which cannot exist for a new recording) in the market for recordings sold to
consumers, along with its compatibility with other artistic elements of a film or program.
Synchronization demands for recordings are obviously very different from consumer
demands for recordings, and there is no reason to expect that the demands for the
compositions and recorded performances that are combined in a sound recording would
be at all comparable in these two markets.

3. Bargaining considerations

A fuller introduction to economic bargaining theory is provided in my more
detailed analysis of Professor Landes’s proposed ringtones benchmark below, but one
obvious lesson of that analysis can be directly applied here. For CDs and digital
downloads, the shares record companies and publishers receive from the revenue
available to be split between them are necessarily influenced by costs each incurs as a
consequence of a decision to join their inputs -- i.e., a musical composition supplied by
the publisher and the time and resources involved in recording, producing, promoting,
and distributing the resulting recording contributed by the record company. Each party
must at least recover its costs for a negotiated bargain to make economic sense. As
recording companies incur the overwhelming bulk of these costs, this necessarily skews

the division of revenue in their favor.
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If it were possible to predict revenues to be derived from synchronization
royalties for a given sound recording, one would expect that a record company and a
music publisher would bargain, at the outset, over the division of such royalties, taking
into account all costs and all revenues therefore. Given that synchronization royalties are
eamed by a narrow range of songs on an episodic basis, the negotiation for
synchronization royalties occurs at a point in time when the original production and
marketing costs have already been incurred (if not recovered). As a result, given all of
the above bargaining dynamics and the circumstances of the negotiation, one would
expect the available revenue to be divided much more evenly in the market for
synchronization rights than in the market for a mechanical license to produce sound
recordings

B. The Audio Home Recording Act

Inclusion of the split mandated by the Audio Home Recording Act in this list of
proposed benchmarks, in the testimony of an economist who so clearly advocates for
market-set rates, is curious to say the least. The Act’s one-third/two-thirds split was
mandated by Congress. Nowhere in his testimony does Professor Landes explain why in
this case the outcome of congressional deliberations might be accepted as a proxy for the
outcome of market deliberations, or even discuss whether Congress thought it Was
approximating a market outcome in specifying this division of the royalty fund. Thus, I
find the AHRA of absolutely no use in this proceeding.

C. Professor Landes’s Ringtone/Mastertone Benchmark

Professor Landes’s primary benchmark appears to be the rates for monophonic or

polyphonic ringtones and mastertones set in a variety of agreements that he cites. In this
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section I examine the negotiated rate paid to publishers for ringtones and mastertones in ) \,J

terms of their compliance with the three criteria for selecting a benchmark set out above.
1. Competitive circumstances and strategic considerations

Professo_r Landes made no effort to compare the competitive circumstances under
which agreements covering ringtones and mastertones were negotiated with those that
would characterize a free market for all mechanical licenses. Nor did he try to identify
strategic or financial considerations that might influence negotiated rates. Consideration
of these questions leads to the conclusion that the ringtone/mastertone benchmark is not
very informative regarding the central issues in this proceeding.

First, the market for phonorecords has existed for decades. It is true that currently
this market is transitioning from physical recordings to recordings delivered by a variety
of digital means, but physical recordings still dominate industry sales and profits. And N
although physical recordings and digital downloads are delivered by different meauns, at
their core they provide the same benefit to consumers -- the ability to listen to recorded
music in a variety of settings.

By contrast, ringtones are a relatively recent phenomenon, and mastertones are
more recent yet. The sales histories for both are extremely short and we are only now
learning the full extent to which ringtones and mastertones are viewed as substitutes for
one another by consumers. Recent sales statistics suggest that sales and revenues for
mastertones, which have been supplanting ringtones, may have already peaked and begun
to decline, and new technology that will allow cell phone users to create their own
mastertones on their computers could substantially accelerate that decline. The music

publishers themselves, through BMI, have stated publicly that revenue from mastertones
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and ringtones has declined over the last two years and is projected to continue to decline
as the “novelty phase wears off.”' Retail prices for mastertones have also begun to
decline.”

The short histories of these services and their uncertain futures make them poor
candidates for a benchmark. For example, as Mr. Wilcox testified, at the time Sony-
BMG entered into the New Digital Media Agreements (“NDMAs”), it believed
mastertones to be a short-term and uncertain market -- in part because it thought they
might be a fad and in part because technology may soon allow users to create their own
mastertones.'s

Second, the ringtone/mastertone market differs from the market for CDs and
digital downloads in that ringtones preceded mastertones in the marketplace and require
only the musical composition for commercial exploitation. In ringtones, publishers had a
fallback substitute product that did not require them to reach a profit-sharing arrangement
with record companies. As will be explained in more detail in a discussion of the
economics of bargaining below, because they could always withhold permission to use
the copyrighted compositions required to make mastertones and continue to receive
revenues from ringtones, publishers would rationally have refused to sign an agreement

that did not promise to provide as much revenue or more than they were already earning

'* RIAA Ex. 101-RP (BMI Press Release, March 27, 2008). See also RIAA Ex. 102-RR
(Jupiter Research, US Ringtone Market Forecast, 2006-2011) (projecting flat then
declining revenues from ringtones and mastertones); 2/20/08 Tr. 3960: 11-13 (Wilcox);
RIAA Ex. 103-RR (The Harry Fox Agency, Market Trends in Ringtones, June 13, 2005).
This internal HFA presentation produced by the Copyright Owners in discovery suggests
that growth in the U.S. ringtone market has slowed and will be in decline by 2008.

'S RIAA Ex. 102-RR (Jupiter Research, US Ringtone Market Forecast, 2006-2011);
RIAA Ex. 101-RP (BMI Press Release, March 27, 2008) (discussing growth of lower
cost substitutes).

16 See 2/20/08 Tr. 3958:10-3959:1 1, 3959:21-3960:8 (Wilcox).
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on ringtones.I7 For publishers, signing an agreement for mastertones came with an
additional cost -- the opportunity cost of revenue lost on sales of mono and polyphonic
ringtones displaced by mastertones. As recent data show, mastertones are driving mono
and polyphonic ringtones from the market'® -- something the publishers apparently were
aware of at the time they signed agreements for mastertones. '’

Thus, in licensing mastertones, they would have taken this substitution effect into
account and demanded a higher price to compensate them not just for the market value of
the rights at issue but also for the loss of other revenue (effectively an additional cost). In
this sense, ringtones are more similar to synchronization rights than other markets. In the
synchronization market, the leverage of the recording companies is eroded because it is
possible for movie and television producers just to buy rights to a song and rerecord it
themselves. Similarly, when compensation for rights to mastertones was being
negotiated, the leverage of recording companies was eroded by the existence of a
competing product -- ringtones -- that did not require anyone to buy rights to a sound
recording.2’

Quantifying this opportunity cost and its ultimate impact on the mastertone rate is

difficult, but there should be little doubt that its impact was significant. As market data

171 understand that the Copyright Office has subsequently concluded that use of
compositions in mastertones is subject to Section 115. However, publishers resisted that
view strongly both when the first mastertone licenses were negotiated and today. Thus,
Publishcrs could at least make a credible threat of refusing to license mastertone rights.

¥ RIAA Ex. 102-RR (Jupiter Research, US Ringtone Forecast, 2006-2011) (showing the
growth of mastertones at the expense of mono and polyphonic ringtones); see also
2/14/08 Tr. 3515:8-11 (Rosen).
19 RIAA Ex. 103-RR (The Harry Fox Agency, Market Trends in Ringtones, June 13,
2005).
20 Indeed, were there a fully free market, one would expect that the level of the rates to
which Professor Landes points might eventually begin to decline as consumers ceased to
see mono and polyphonic ringtones as plausible alternatives to mastertones.
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show, mastertones have largely displaced mono and polyphonic ringtones in the
marketplace.?! Publishers currently receive 10% of the retail price on a typical $2.50
mastertone - or $.25. In most instances they also received about 10% of the retail price of
a mono and polyphonic'ringtone. If the usual price of such a ringtone was $2.00, the
royalty would thus have been $.20. Assuming (solely for this example) that each
mastertone substitutes for a purchase of a mono or polyphonic ringtone, the opportunity
cost using these numbers is $.20 per ringtone -- 80% of the royalties being paid to music
publishers for mastertones. To be sure, a complete analysis of the impact of this
opportunity cost on the rate negotiated for mastertones would be much more complex,
involving potential growth in the marketplace, the cross-elasticity of demand between the
two products, and the possibility that unit sales increased due to the introduction of
mastertones, but there can be little doubt that the rate publishers were able to negotiate
for mastertones was increased, and probably substantially, by the credible threat to refuse
to license mastertone rights and continue to earn profits instead by selling ringtones only.

Publishers would have no such leverage-enhancing option (no analogous
opportunity cost) in the hypothetical market for mechanical rights related to CDs and
digital downloads, a factor that by itself makes the mastertone rates a biased benchmark.
In fact, testimony by songwriters clearly establishes that the availability of songs from
other writers increases record companies’ bargaining power in this market, which makes
ringtones/mastertones a doubly biased standard for comparison.?

Third, the NDMAS on which Professor Landes primarily relies were package
deals. As both the publishers and the record companies appear to acknowledge, each side

2! RIAA Ex. 102-RR (Jupiter Research, US Ringtone Forecast, 2006-2011).
22 1/30/08 Tr. 829:16-830:13 (Shaw); 1/29/08 Tr. 207:5 (Cames).
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made concessions in exchange for certain benefits when negotiating these agreements.
For record companies these benefits included a blanket license that reduced their
administrative costs significantly, rights to exploit multi-session products like DualDisc
and DVD-A, rights to license and sell music videos, and rights to sell locked content
products. In exchange, the music publishers apparently received, among other things,
higher mastertone rates than they otherwise would have received. Mr. Wilcox testified
that the record companies accepted and music publishers traded concessions on other

' matters for higher mastertone rates.” This interpretation of the nature of the NDMA
negotiations is consistent with music publishers’ internal documents.?*

Obviously the negotiations over the NDMAS reflected a complex variety of
strategic considerations, and the agreements are umbrellas reflecting these considerations
in addition to the value of the intellectual property rights involved. When a number of TN
rights and other considerations are covered in a single contract, one cannot assume that R
the rates identified with different rights and considerations by the contract are the same as
the rates that markets would set fdr these rights and considerations if they were sold
individually.” Indeed, the agreements themselves state that their terms and conditions
are wholly interdependent and cannot be separated -- as Professor Landes attempts to do

here.?®

3 2/20/08 Tr. 3955:7-3958:4 (Wilcox).

2 RIAA Ex. 103-RR (The Harry Fox Agency, Market Trends in Ringtones, June 13,

2005) (“All encompassing new media arrangements may trade less advantageous royalty

arrangements for emerging media in exchange for favorable Ringtone arrangement.”).

25 2/11/08 Tr. 2311:4-12 (Landes) (testifying that “it’s a basic principle of economics”

that if an agreement is a package deal then “it may be difficult to figure out what the

terms are for each of the separate components™). .

2 See, e.g., Exhibits 219-221 to CO Trial Ex. 3 (NDMAs between EMI Music Publishing

and SONY BMG, Universal Music Group, and Warner Music Group, each of which TN
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2. Nature of demand for consumer products dependent on the
rights in question

The demands for factors of production are derived from the demands for the
products they are used to produce, and this may vary with the nature of the demands for
the final goods. Therefore, in a benchmark analysis deriving the market value of a factor
of production used for one consumer product from the negotiated value of that factor

- when used for a different consumer product, it is important that demands for the two
consumer goods not differ in ways that would lead to differences in the demands for the
factors. This concern further undermines Professor Landes’s ringtone/mastertone
benchmark.

First, a demand factor differentiating ringtones and mastertones from CDs and
digital downloads is that the demand for specific ringtones and mastertones is to a large
extent determinéd by the market performance of the corresponding phonorecords.
Although a ringtone is sometimes released before the CD or digital downloads are
available, in terms of creation, they obviously follow CDs and downloads in order of
production. From the music publishers’ perspective, this means that revenues from
mastertones do not exist unless and until the record company actually makes a full-length

sound recording.

contains the following clause: “Congsideration Interdependent. The terms and conditions
set forth herein with respect to different products and services are interdependent, and

each party’s accession to terms, conditions and rates in any one section is in
consideration of the other party’s accession to the terms, conditions and rates set forth in
the remaining sections, in their entirety.”).
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Moreover, only a small number of sound recordings are actually marketed in any
significant way as mastertones,”’” and the sales of individual mastertones are strongly
correlated with the popularity of the sound recordings from which they are taken. For
example, Mr. Faxon testified that “[t]he marketplace for song -- for ringtones is a focused
one on songs that have wide appeal.”?® This testimony is substantiated by Billboard
Magazine’s Hot Ringtones Year End charts, which depict the Top 40 selling ringtones
from a year. From 2005-2007, the vast majority of the ringtones listed in the Top 40
were recently released popular singles. The key point is that there is an antecedent event
(the sales performance of a sound recording) that makes consumer demand for most
ringtones and mastertones much more predictable than for the sound recordings from
which they are taken.

In addition, the dramatic differences in the way the two pfoducts are priced shows
that the consumer demands for ringtones and sound recordings purchased for listening are
of a qualitatively different character. Consumers generally pay $2.50 for a 30-second
clip of a sound recording to use as a mastertone, while they pay $.99 for a full-length
download of the sound recording. This suggests that consumers view these products very
differently and that the character of the markets for these products may be quite different.
It is for good reason that mastertones are referred to as “personalization” products, a term
not applied to CDs and digital downloads. A ringtone is heard by anyone in the vicinity
when a cell phone user receives a call and thus can be used to make a very public
statement about the cell phone’s owner. Listening to recorded music, by contrast, is

typically for one’s own entertainment purposes. In this sense, ringtone/mastertone rights

27 See RIAA Trial Ex. 63 (Rosen WDT), at 6.
28 See 1/30/08 Tr. 610:13-15 (Faxon).
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are similar to synchronization rights in that they support a type of music consumption that
is very different from that typically associated with CDs and digital downloads.

Because Professor Landes makes no effort to address these differences in demand,
his analysis fails in exactly the same manner as the Court explained Dr. Woodbury's did
in the SDARS case. In that proceeding, Dr. Woodbury recommended as a benchmark the
rates paid for licenses to sound recordings by music services that could be purchased in
conjunction with a cable television service that consumers purchased for the primary
purpose of watching television, not listening to music.?’ The Court contrasted that
service with the SDARS service which was used specifically for listening to music.>’
The Court explained that “the consumer products from which demand is derived for
music inputs are clearly not comparable in these two markets” and “the ultimate uses of
the Music Choice programming and SDARS music programming exhibit substantial
difference so as to make them poor comparators.”' This lack of comparability led the
Court to conclude that the benchmark proffered by Dr. Woodbury was outside the “‘zone
of reasonableness’ for consideration in th(e] proceeding.”*? The same is true here, where
Professor Landes is attempting to take the demand for a sound recording snippet that is
not used for listening and derive from it the rates that should be charged for sound
recordings that people purchase to listen to.

In considering the agreements that Professor Landes discusses in his testimony, it

should also be noted that most are for mono and polyphonic ringtones that do not involve

% Determination of Rates and Terms for Preexisting Subscription Services and
Satellite Digital Audio Radio Services, 73 Fed. Reg. 4080, 4088 (Jan. 24, 2008).
% I1d. at 4089.

31 1 d.

21d,
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any sound recording at all. Thus, to the extent that a critical issue in this proceeding is

the division of the revenues to be earned from the exploitation of sound recordings

between music publishers and record companies, those agreements tell us very little.
3. Bargaining considerations

In addition to the differences discussed above, basic bargaining theory provides
additional reasons why Professor Landes’s ringtones analysis is flawed. To facilitate
discussion of factors influencing bargaining outcomes, I ﬁ§t need to introduce concepts
that economists employ to analyze and predict the outcomes of bargaining over
remuneration between parties like those who would negotiate mechanical rates in a
hypothetical free market setting.

The basic framework is straightforward. Assume record companies and
songwriters supply essential inputs required to produce a sound recording.”® For any
given sound recording, the record company and the sﬁngwriter will bargain over the
division of prospective revenues generated by the sound recording produced jointly with
their inputs, where the songwriter’s input is a musical composition and the inputs of the
recording company are the time and resources cor’nmitted to producing the recording, the
talents and reputation of the recording artists, the resources committed to marketing the
recording, and the activities associated with manufacturing and distributing the
recording. In this hypothetical market, these negotiations take place before the recording
is produced. To determine the range within which the division of the recording’s

revenues between the two parties would fall in a hypothetical negotiation, we need to

33 The fact that a record company may also be representing the interest of a recording
artist and a publisher may be representing a songwriter in these negotiations does not
alter the fundamental economics.
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know: (1) the magnitude of the costs incurred by the suppliers’ of both inputs that are
attributable to their decision to create a recording from a song, (2) the revenue the
recording is expected to generate, and (3) for each input supplier the amount it might earn
(net of cost) by committing its input(s) to another recording (or other use) instead™ of the
recording in question.

For example, suppose the recording is expected to generate revenue of 200, that
the input(s) supplied by the record company cost 150, that the cost of the input supplied
by the songwriter is 10, and that neither party has another use for its input(s) that
generates a greater return. Then expected revenue exceeds total cost by 40. Ata
minimum each party will insist on a share of expected revenue that covers the cost of
supplying its input. So at a minimum the record company will be paid 150 and the
songwriter 10. Actual payments will depend on how the surplus of 40 is divided between
them, which ultimately is a function of their relative bargaining strengths. Standard
bargaining theory predicts that if bargaining strengths are equal, as would be the case if
realization of the surplus of 40 was equally dependent on the supply of each of the two
inputs, surplus will be divided equally between the two input suppliers. In that case the
record company would retain 170 from the revenue of 200, and the songwriter would

collect 30.

34 “Instead” is italicized to highlight a critical difference between the composition
contributed to a recording by a songwriter and the various resources committed by an
artist and record company. A composition is a non-rival good that can be recorded by
innumerable artists. Therefore giving one record company permission to record it does
not preclude allowing other artists to record it as well. There is an opportunity foregone
when it is licensed to one recording company only to the extent that this reduces the
amount another recording company might pay to be able to record it. On the other hand,
all the inputs to producing a recording supplied by artists and record companies, whether
time, tangible goods, or consumable services, are rival goods in the sense that using them
to record one composition precludes using them to record another composition.
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One party gains bargaining power over the other and a greater share of total
revenue to the extent it has alternative uses for its inputs that allow it to realize payments
in excess of its costs. To see how outside options can increase an input supplier’s
bargaining power and its share of total revenue, suppose that the record company has an
alternative use for its inputs that would generate a profit of 20, while the songwriter’s
situation remains the same. In economic jargon, the 20 is the record company’s
opportunity cost of producing the recording, i.e., the value of the opportunity given up.
Then the record company would insist on a minimum of 170, and the net surplus to be
realized from producing the recording in question rather than committing to the
alternative use for its inputs would be 20, and it is the 20 that would be split between the
record company and the songwriter. Assuming equal bargaining power, payments to the
record company and the songwriter would now be 180 and 20, rather than 170 and 30.
As a general matter, increasing one party’s opportunity cost (in the form of profitable
outside options) will increase its bargaining power and its share of revenues. The most
~ obvious outside options for record companies are songs written by other songwriters.
Testimony by songwriters in this proceeding provides ample evidence that competition
among songwriters exerts substantial downward pressure on freely negotiated prices paid
by recording companies for mechanical rights.**

Having introduced the basic bargaining framework, we can now modify the
example to reflect the fact that for the recording industry an initial investment in a sound
recording generates revenues through multiple distribution channels. Assume that the

parties are bargaining to divide the revenues generated by selling a sound recording and a

% 1/30/08 Tr. 829:16-830:13 (Shaw); 1/29/08 Tr. 207:5 (Cames).
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mastertone made from that recording. To keep things simple, assume that opportunity
costs for both parties are zero, bargaining power is equal, the sound recording is expected
to generate 20 in mastertone sales, and the cost of producing, promoting, and distributing
a mastertone is zero. Then, applying our bargaining model, there would be 220 in
revenue to be divided, and one would expect a total payment of 180 to the record
company for the recording and the mastertone and 40 to the songwriter (150 to cover the
record company’s costs, 10 to cover the songwriter’s costs, and the remaining 60 split
equally between the songwriter and record company), with this split determined through
bargaining prior to producing the recording, >

In my view, this hypothetical is what one should have in mind in determining
mechanical royalties rates for CDs, downloads, mastertones, and other forms of
distribution in this proceeding. The outcome of the bargaining would be a set of rates for
CDs, downloads, etc. that, taken together (because the rates can differ for different
products based on the surplus that each product generates, predictions as to or uncertainty
about the future market for different products, and a host of other reasons), allocate the
total surplus of all revenue streams expected to be produced based on the parties'
production costs, opportunity costs, and bargaining power.>” And that bargaining power
would reflect whatever leverage each party has based on its ability to withhold its input

from all the forms of distribution of the recording at the same time.

* Below I will apply these concepts of bargaining to demonstrate why — even if one
would accept the rate set in the NDMAS to reflect fair market value for sound recordings
-- that rate would need to be adjusted prior to using it as a benchmark.

37 In the hypothetical negotiation described, one would also consider revenues to be
eamed from other revenue streams, such as the substantial performance revenues that are
eamed by music publishers, in determining how to divide the surplus.
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The important point for present purposes is that this hypothetical bargaining
process bears no resemblance to the setting in which the current ringtone and mastertone
agreements were negotiated. When the publishers and the record companies sat down to
negotiate the NDMA, rights to produce recordings and distribute them as CDs and
downloads simply were not at issue. Those other rights were and continue to be subject
to an entirely separate set of negotiations and to the statutory rates set in this proceeding.
In addition, many thousands of recordings that might later be made into mastertones were
already produced and being sold in the marketplace as CDs and downloads.

It follows that the split of mastertone revenues between publishers and record
companies negotiated in the NDMAs may bear no resemblance to the shares of overall
surplus that would be determined by hypothetical negotiations over the division of
aggregate revenues. In fact we would expect the shares of surplus determined by
bargaining over mastertone rights in the NDMAs to differ systematically from the shares
that would be determined by upfront negotiations over all surplus because the substantial
costs of producing, promoting and distributing recordings would influence bargaining
over total surplus across all uses of sound recordings, but were largely irrelevant to the
bargaining over the division of surplus in the NDMAs. It would therefore be
inappropriate to assume, as Professor Landes does, that the observed split of mastertone
surplus can be taken as a proxy for the split of surplus that would be determined by
unconstrained negotiations over mechanical rights.

Finally, it should be noted that ringtones and mastertones make up only a small
and apparently declining portion of the revenues from the exploitation of sound

recordings and musical works. As explained in the testimony of Bruce Benson,
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mastertones make up only 5% of record company revenue, and evidence in the
marketplace suggests that ringtone revenue will continue to decline.’® This being the
case, extra scrutiny should be applied to a proposal to use ringtone and mastertone rates
as a benchmark for setting a compulsory license for mechanical rights because errors in
constructing such a benchmark would create inefficiencies in what is by far the larger
part of the market.
III.  Better Benchmarks

Professor Landes’s choice of benchmarks is surprising given that he had at his
disposal a large volume of data concerning the exact rights at issue -- mechanical licenses
for purchased music in the form of CDs and downloads. In many cases, these licenses
involve rights not subject to the compulsory license (first uses of musical compositions,
which are freely negotiated) and rights to create the same products that are the central
issue in this proceeding (rights to create copies of sound recordings to be purchased by
consumers for their listening pleasure). Moreover, these rights apply to music that, once
recorded, has a reasonable prospect of generating additional revenues for songwriters and
publishérs from performance royalties and sales in ancillary markets such as those for
synchronization rights and mastertones. The market rates for these rights suggest that
Professor Landes’s benchmarks do not accurately reflect the market for mechanical

licenses.

%% Benson WRT at Fig. 3 & pp. 21-22.
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A. ‘The Market for Voluntary Mechanical Licenses
1. Characteristics of the Market
- As witnesses for both record compa'nies and music'\pub‘lishers have enplained;

essentrally no one uses the compulsory license process -- licenses for mechamcal
royalties for sales of sound recordlngs are negotiated in the. market ona voluntary basrs
Ms. Finkelstein of SONY BMG explained how the compulsory license process is
essentially never used -- out of the tens of thousands of licenses that SON'Y BMG has,
only 2 aré compulsory licenses = the rest are voluntary; v | | |

" The cjuestion then becomes what lessons one can learn about the rate that lyould‘ '
be set in a free market from the pattern of rates set in these voluntary deals. 'niAt, in turn,
depends on how one assesses the de'gree of transaction costs in the market, Professor
Landes claims that transaction costs are sufficiently small that they do not deter record A @
companies and music publishers from entering into voluntary agreements.® That ‘
aSsurnptioﬁ is easential to his conclusion that it is signiﬁcant that most of the _voluntary
deals are at the statutory rate and (according to Landes) the amount of discoun_ting'j‘below .
that rate is going down. He concludes from these premisés that the market rate is actually

above the current statutory rate.

3 The fact that they enter mto voluntary agreements is not itself ewdence that transaction
costs are low. It simply means that the transaction costs of voluntary agreements are
lower than those associated with using the compulsory license, and there is testimony in
evidence that the administrative burdens of the compulsory license are enormous. RIAA
Trial Ex. 70 (Wilcox WDT), at 29-30; 2/14/08 Tr. 3325:8-3328:3 (Finkelstein, A. )
2/5/08 Tr. 1398:21-1401:2 (Israelite) (explaining that under Section 115’s compulsory
license scheme, “the user was supposed to be taking up most of the administrative burden

" and costs” and “that’s a burden that we’ve now undertaken” at HFA). There is also

evidence in the record that transaction costs are high. 2/14/08 Tr. 3334:15-3335:6
(Finkelstein, A.). The fact that some contracts are negotiated does not rule out the. .
possibility that many other potential transactxons never take place due to hlgh transacnon ) ‘

costs. ' @
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I view the matter quite differently. In fact, the pattern of licensing suggests
strongly that the current statutory rate is well above the rate that would prevail in a free
market. To be sure, there are many voluntary mechanical licenses at the statutory rate.*’
But the primary reason for that phenomenon almost certainly is the fact that licenses at
the statutory rate are generally available without significant transaction costs, primarily
through streamlined, and sometimes automated, licensing procedures offered by HFA and
individual publishers.*! By contrast, licensing at rates other than the statutory rate
requires negotiation between the record company and one or more publishers and/or
songwriters. Given the amount of money at stake, on average, in these negotiations, one
would expect transaction costs to be a significant factor pushing deals toward the
statutory rate.”? In fact, within limits, any rate this Court might set would likely become
a commonly used contractual rate precisely because of the costs of negotiating a
customized rate, even though the number of recording contracts would almost certainly
fall if the statutory rate was increased.

It is therefore unsurprising that licenses that diverge from the statutory rate, when
they occur, arise primarily in the context of new uses of sound recordings where there is

already an existing negotiation (with a singer-songwriter or co-writers or in the context of

“ Harry Fox is authorized by music publishers to license at the statutory rate, but
discounts from the rate must be subject to individualized negotiation, often with multiple
music publishers for a single musical composition. RIAA Trial Ex. 29 (HFA DPD
anense), 2/14/08 Tr. 3334:15-3335:6 (Finkelstein, A.); 2/11/08 Tr. 2534:2-8 (Landes).

Wntten Rebuttal Testimony of Andrea Finkelstein, p. 27-28.

“2 1t is not difficult to see how transaction costs could swamp other costs in this area.
Imagine for example, a record company secking to make an album with 10 songs, each
represented by a different publisher, that it hopes will sell 10,000 units. At 9.1 cents per
song, the mechanical royalty for the album would be $9,100. Negotiating a one cent
reduction from the statutory rate for each sound recording would result in a savings of
$1,000 -- not trivial, to be sure, but it may be less than the cost of the time and talent
involved in negotiating with 10 publishers for the rights to those 10 songs.
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the first use of a song which is not subject to the compulsory license) within which the
incremental cost of negotiating over the rate would be considerably lower.* But if one
looks at those negotiated licenses, what is significant is that they always involve
discounts below the statutory rate. That tells me that the market rate is lower than the
statutory rate, not higher as Dr. Landes claims. If indeed the market rate were higher,
given the prohibitively high cost of using the compulsory license process, the statutory
rate would not remain a cap. One would expect to see music publishers demand more
than the statutory rate, secure in the knowledge that at least up to a point the record
company would not respond by invoking the compulsory license. One would also expect
to see deals for first uses of compositions, which are not subject to the compulsory
license, at rates above the statutory rate. As the testimony has shown, this does not occur
in the marketplace. That suggests the rate that would prevail in a hypothetical free
market is not above the current statutory rate.

To the contrary, the deals that diverge from the statutory rate all reduce the rate.
Frequently, these concessions come in the form of controlled composition clauses in
agreements with singer-songwriters, but not always. Another example is the fact that the
music publishers regularly license record clubs at 75% of the current statutory rate.* Yet
another example, discussed in the testimony of the songwriters already presented here, is
those deals in which songwriters regularly agree to less than the statutory rate when they
co-write with an artist who has agreed to reduced rates in a controlled composition

clause.

3 Written Rebuttal Testimony of Andrea Finkelstein, p. 27-28.

* 2/5/08 Tr. 1667:3-1668:2 (Peer); Finkelstein WRT at 2-3; RIAA Ex. 104-RP (HFA
Press Release, “HFA and BMG Columbia House Reach Historic Licensing Arrangement,
April §, 2006).
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This last category of deals, agreed to by individual songwriters, is of particular
significance. One cannot make the argument, as the publishers suggest, that such
decisions are a result of complicated trade-offs in a recording agreement. These co-
writers agree to mechanical royalties for CDs and downloads (and do not receive
anything else from the record company in exchange) to write songs with full
understanding that they will be paid significantly less than the statutory rate. They claim
that they are “forced” to do it, but the reality is that this is the market outcome.
Songwriters are routinely willing to license for less than the current statutory rate because
they need to do that if they want their songs to be recorded. That is a true market for
mechanical royalties for musical works. And these lower mechanical rates appear to be
sufficient to generate significant revenues for music publishers, see Santisi WRT, and to
ensure the continued creation of new musical compositions.

For all these reasons, I conclude that the market rate for mechanical rights is
below the current statutory rate and, as discussed in the next section, the current
voluntary deals point the way to where the rate should be set going forward. This
conclusion is not modified by Professor Landes’s suggestion that effective rates for
mechanical royalties are converging to the statutory rate. To begin with, it appears that
Professor Landes exaggerated this effect through the exclusion of relevant data.**
Moreover, while there may be some degree of convergence going on in the
marketplace,*® that likely reflects at least in part the impact of the 1995 statute trumping
reduced rates under controlled composition clauses for most downloads. In any event, as

the testimony provided by Ms. McLaughlin, Dr. Teece, and Professor Landes all show,

%5 See Alfaro WRT.
% See RIAA Trial Ex. 64 (Tecce WDT), at 30-31.
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the overall effective rate for mechanical licenses remains far below the current statutory
rate. In the market for mechanical licenses for physical products where negotiated
discounts are not preempted by law, record companies pay much less than the statutory
rate. The only conclusion that can be drawn is that the fair market value of those rights is
less (likely much less) than 9.1 cents per mechanical license.

2. Data on Mechanical Licensing

To prepare this report I sought and obtained data from the major record
companies concerning mechanical licensing and royalty rates for CDs, which remain the
record companies’ primary source of income. Because of the operation of the 1995 Act,
there is little negotiation on digital uses of sound recordings because the Act trumps
controlled composition clauses and compels record companies to pay the full statutory
rate, even if they can negotiate with singer-songwriters to pay less. Thus, negotiated
prices related to physical sales are much better indicators of true market prices than prices
paid on digital sales.

From the record companies, I was able to obtain different data sets concerning
mechanical royalty rates from SONY BMG, Wamer Music Group, and Universal Music
Group.*’ From SONY BMG and WMG, I obtained data concerning the mechanical
royalties negotiated and paid on their third quarter of FY 2006 releases, including data on
which releases involved agreements by singer-songwriters to receive reduced royalties,
which releases involved co-writers who had agreed to write songs for reduced rates, and
which individual tracks were first uses (and thus not subject to the compulsory license).

It is my understanding that it often takes some time for record companies and music

471 sought, but was unable to obtain, data from EMI in sufficient time to incorporate it
into this report.
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publishers to settle on the shares owed to different participants for mechanical royalties
and thus that 2006 data is likely to be more complete than 2007 data.® From UMG, I
was able to obtain data on 2006 and 2007 releases, including an identification of first uses
for a sample of the releases. The UMG data did not, however, permit the same kind of
analysis as the other data because UMG does not separately break out situations in which
co-writers agreed to write songs at reduced rates, and thus the data were less useful. The
SONY BMG, WMG, and UMG data all provided information on the rates negotiated as
well as the “free goods” adjustments frequently negotiated by record companies that have
the effect of lowering the overall rate.”

In addition, I also attempted to use data from portions of some of the music
publishers’ own data bases, which were produced in discovery. Because I did not have
complete information about the structure of those databases or entries therein, it was only
possible to draw certain tentative conclusions.

As discussed below, the data on mechanical royalties allowed construction of a
number of useful measures of the current marketplace for mechanical licenses, including
the average effective rate actually negotiated and paid in the marketplace for licenses in
different circumstances, the average effective rate actually negotiated and paid for first
use licenses which are not subject to the compulsory license, and the rates actually

negotiated and paid to co-writers who agree to write songs to be used for the first time

4 Although 2005 data may be more complete than 2006 data, the mechanical rate in 2005
was lower (8.5 cents) and I thought it preferable to present a more current picture.

* In general, free goods provisions set a specific percentage of physical sales as “free,”
¢.8., 13% free goods, and thereby have the effect of lowering the effective rate by a
commensurate percentage.
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(and thus are not subject to the compulsory license). Each of thesé data points provides

useful information for this Court.
'B.  The Effective Rate
‘The daté-dethohétiéfethét,_ on average, rebofd-compéﬁies negotiate mechanical

royalty rates far below the statutory rate. My review of the mechanical rate data obtained

from the various companies confirms that there is significant discounting below the

ST

statutory rate. -
A réview of the SONY BMG data shows that, when one excludes public domain
works and long songs, SONY BMG negotiates; on average, a rate of [-] for
mechanical royalties on physical products. The data are summarized in t:he'foilowing
table. Ini addition to a mean, I used a regrésﬁoxi 'ﬁnalysis to exdmine thé influénce of

contract characteristics on negotiated rates: - “ o v:j

 SONYBMGDATA | AVERAGE EFFECTIVERATE |

A

- Regréséidn Analysis

[T

A review of the WMG data_ pro?idés much the same result, as suinm#rizedzin the

following-\téxblé:
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WMG DATA AVERAGE EFFECTIVE RATE

Mean Analysis

(.
Regression Analysis i

UMG’s data for its 2006 and 2007 releases show rates that are higher, but still
well below the 9.1 cent rate under the compulsory license. As this data set provided less
detail about agreement types than the other data sets, there was no reason to do a

regression analysis.

UMG DATA AVERAGE EFFECTIVE RATE

Mean Analysis I ]

Finally, as noted above, I did have access to databases of certain music publishers.
Although certain assumptions needed to be made based on the data that I r?ceived (which
therefore permit me to make only tentative conclusions), the UMPG and BMG music
publishing data suggest that the actual average effective rates in the marketplace are
similar to those revealed by the record company databases. Again, there was no reason to
perform regression analyses on these data sets because they lacked critical information
about differences among agreements and because I had less confidence in the quality of

the data.
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MUSIC PUBLISHER | AVERAGEEFFECTIVE |  AVERAGE

DATA RATE -- BMG EFFECTIVE RATE --
. » .« s ) N . . UMPG

Mean Ariéiysis . 742cents [-]

What is actually paid in the market for mechanical rates is highly relevant. To be
sure, one can argue that controlled compositions have an impact on the rates paid and that
controlled composition clauses are part of a bundled agreement with multiple complex
provisions, just like the NDMAs. ‘But thoa’ctu'al rates paid in this market should not be so
easily dismissed for several reasons.

 First, the royalties paid to singer-songwriters or producer-songwriters who had

~ agreed to reduced rates in controlled composition clauses are not some tiny fraction .‘ofv the

market. As the music publisher witnesses admit, between 75'and 90 percent of their - (O
songwrite;s‘ aré singer-songwﬁters or prodooef-songwﬁtex's.” A |

- Second, what is actually paid in the market demonstrates that even at “lowf-’ rates
about which wthem- complain, there is no shortage of songs and there are tens of -
thousands of songwriters.®'- Thus, the current effective rate, which is well below the-
current statutory rate, does not appear to.be causing-a shortage of songs. To the extent..

that the Court needs to consider the rates that are necessary to persiiade songwriters to

continue creating songs and:to persuade record companies to continue to make new

50 CO Trial Ex: 24 (Firth WDT), at ] 38 (testifying that only 10 percent of BMG Music
Publishing’s songwriters are pure songwriters); CO Trial Ex. 13 (Peer WDT), at 23
(testifying that only 10 percent of Peer’s songwriters are pure songwriters); CO Trial Ex.
8 (Robinson WDT), at § 38 (testifying that almost 65% of Famous’s songwriters are .
singer-songwriters and 25% are producer-songwriters); 1/29/08 Tr. 499:5-8 (Faxon)
gmumatmg that 75% of EMI Music Pubhshmg s songwriters are singer-songwriters).

! See S]ott_]e WRT at 22-26.
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sound recordings available -- which appears to the province of the first statutory factor --
the rate that songwriters are actually getting paid currently would seem to encourage
creation.

Third, as the songwriters themselves have testified and as the data demonstrates,
songwriters are routinely willing to license their songs at well below the statutory rate.*
This is the outcome of market negotiations. In the circumstances discussed by
songwriters in their testimony and in the ordinary circumstances of songwriters who
agree to co-write with singer-songwriters who had agreed to reduced rates through a
controlled composition clause, the songwriter agrees to write new material knowing that
he or she will get far less than the current statutory rate. This is at a moment in time
where the songwriter has leverage to completely withhold his or her services and the
compulsory license does not apply. Once again, that is a reflection of a market that
values songs at well below the current statutory rate.

Notably, music publishers also appear routinely to sign singer-songwriters to
publishing deals even where those singer-songwriters have agreed to controlled
composition clauses. By agreeing to sign singer-songwriters at these lower rates, music
publishers are clearly demonstrating that they believe they will make a profit at those
mechanical royalty rates.

Fourth, to the extent that some of the data reflect royalty rates agreed to as part of
a recording agreement that contains a controlled composition clause, it is worth noting
that the trade-off in a recording agreement is quite different from the trade-offs in the
NDMAs. In the NDMASs, music publishers and record companies may have been trading

52 1/30/08 Tr. 829:16-830:13 (Shaw); 1/29/08 Tr. 207:5 (Camnes).
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off the royalty rate on one product for royalty rates on other products. In contrast,
recording agreements reflect understandings reached between singer-songwriters and
record companies as to how each party will be compensated for their contributions to the
production and commercialization of a single primary product -- one or more sound
recordings. Such understandings are common to most business agreements to create or
produce a product of economic value. To the extent that rates for mechanical rights
emerge from a review of many such agreements, they should be interpreted as standard
market rates paid singer-songwriters when record companies also make industry-standard
contributions to the recording, production, and promotion of the associated sound
recordings.

Finally, one could draw the conclusion, based on the record companies’ use of
controlled composition clauses, that the Court could just set the rate where it is or
increase it and leave it to the market that has operated to date to keep the rates down to a
lower level. But that appears to be nothing more than the “bargaining room theory” that I
understand to have been rejected previously by the Copyright Royalty Tribunal.*> More
important, setting aside whether that is consistent with the statutory factors, the impact of
the 1995 Act means that the impact of controlled composition clauses will continue to
decline with the transition to digital distribution. The market that has operated to date to
moderate the impact of rising mechanical rates will cease to do so, and absent a

downward adjustment in this proceeding, record companies will be paying much more in

53 See Adjustment of Royalty Payable Under Compulsory License for Making and
Distributing Phonorecords, 46 Fed. Reg. 10466, 10478 (Feb. 3, 1981) (“A rate that is
deliberately fixed above the level that the market can bear -- so that a lower rate can be
negotiated in the marketplace -- cannot be ‘reasonable’. Such a rate would yield more
than the ‘fair return’ to copyright owners mandated by the statute.”).
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mechanical royalties than they were before -- with far less ability to negotiate rates below
the current statutory rate. Thus, the rate that this Court is setting is increasingly
important because Congress has sharply limited the ability of the market to correct any
error if the rate is set too high.

C. First Uses

As discussed above, the first use of a sound recording is not subject to the
compulsory license. Songwriters are free to license at whatever rate that they want. And
evidence suggests that, at least from the perspective of consumers, first uses tend to
generate the most successful sound recordings. One can see the value of first uses by
looking at the Billboard charts. A review of the Billboard top 100 for the last 3 years
indicated that fewer than five of the top 100 songs were cover versions rather than first
uses.** These data confirm that new songs are what sell best in today’s marketplace for
music.

Despite the obvious value of many first uses and the absence of compulsory
licenses for first uses, first uses are licensed at 9.1 cents or significantly lower. I have

summarized the data below in the following table:

AVERAGE EFFECTIVE SONY BMG WMG UMG
FIRST USE RATES

Mean Analysis

(A
Regression Analysis A A

54 See RIAA Ex. 119-RR, RIAA Ex. 120-RR, and RIAA Ex. 122-RR (Billboard Top 100
Songs Year-End Charts, 2005-2007).

42



O

Absent any compulsion, this is what sengWﬁters and publishers ‘are'wil'liné'to‘ '_lAicens'e“
their works for in the marketplace. | |

D.  Rates Received by Co-writers for First Uses

As discussed above, record companies enter ihto agreeménts with singerQ R
songwriters that include controlled composition clauses. As various songwriters have
testified in this case, hcv&ev‘er; pure sbngwrite'rs'also enter into agreemenm with amsts or
'with si,iigerﬁs’onéwﬁters by which they agree 'to rates lewer than the conlpulmr); license '

35 Th'ese agreements typically are negoﬁated when singer-scnéwﬁmrs who have

agreed to réduced rates through controlled 'cbxnpdsitl"'on clauses ask their co-'writers to' "
accept discounted “controlled” rates as well. ' Such agreements appear fo be relatively
common in 'the matketplace, and the SONY BMG and WMG datasets that 1 recelved
permit one to examme the rates that co-wnters receive. o a \C)

Using SONY BMG’s and WMG’s data, I examined the rates paid for first uses ot‘ -
sound recordings to co-writefs who had agreéd to'controlled rates and all individuals not
subject to a controlled composition clause atall. These data 'show that the mean effective
rate for such instances is [-l per track I was also able to do a snmllar analysns
wrth the WMG data (WMG tracks outsrde producers and eo-wnters who agree | to ‘
controlled rates), whrch shows rates of [- per track. Regresswn estlmates were
somewhat less than a penny higher. The UMG data d1d not permnt such an analysxs |
because it does not break out writers who have agr'eed tocontrolled rates-from singer-,

song_writerslv‘vho have agreed to controlled rates.” The music publisher databases similarly

. do not permit this type of analysis.

3 See, eg RIAAEx 108-RR - RIAA Ex. 118-RR RIAA Ex 121 RR,RIAAEx 135- P
RR(Co-Wnter Agreements). ' @
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AVERAGE EFFECTIVE SONY BMG WMG
FIRST USE RATES FOR
NON CONTROLLED
AND CO-WRITER
TRACKS

Mean Analysis

(A
Regression Analysis [-] l-]

E. Conclusion

Using data from agreements with songwriters supplied to me by three of the
major recording companies, I was able to construct three measures for market-negotiated
rates for mechanical rights: (1) the average effective rate for mechanical royalties for
SONY BMG, WMG, and UMG; (2) the average effective rate for first use mechanical
licenses for SONY BMG, WMG, and UMG; and (3) the average effective rate for SONY
BMG and WMG for first use mechanical licenses with people other than singer-
songwriters who have agreed to discounted rates in a controlled composition clause.
After rounding to the nearest twentieth of a cent, the estimates for the various average
effective rates ranged from a low of 5.25 cents to a high of 7.8 cents. Mean effective
rates calculated for two sets of agreements supplied by publishers were also within this
range.
IV.  Adjusting Professor Landes’s Ringtone/Mastertone Benchmark

That the mechanical royalty rate for mastertones established through negotiations
between the record companies and music publishers represents the outcome of a very

idiosyncratic set of circumstances should be clear from the discussion in § II.C.I. The



outcome of those discussions does not provide a reliable basis to set'a statutory rate even . SR

for mastert'ones themselves, much less for other sound récording formats. Ata

minimum, if the Court were to use mastertone rates as a benchmark for other mechanical

E—

royalty rates (and I do not recommend that the C’(mrt'do $0), very substantial ‘adjusftm‘exits
would have to be made.

A Using Profassor Landes’s Ringtone/Mastertone Benchmark for
‘Mastertones Themselves -

In order to set a statutory mechanical rate for mastertones, the Court would have
to somehow adjust the negotiated-rate in at least two ways. First, the NbMAs that-are
the basis o;_i which Professor Landes puts forth the mastertone benchmark are the résult of
a bargain for»rightls- and royalty rates for many different products -- a bargain that would
not have occurred but for the exchange of consideration on many different fronts, The

‘ 3

agreements themselves make ;hisclear,_by specifying that the considerationis . - . T O
iqterdependeg_ti, which means that one cannot pull one piece out of the bargain and hold it
upasa benchmark, as Professor Landes has nonetheless dgne.ss-ln»order to set a rate for,
mechanical licenses for mastertones based on the NDMAs, the Court would have to -
adjust the rate in the NDMAs down to reﬂect;the other benefits that the record chﬁpanies
received, along with, perhaps, any other benefits the publishers received.in retum.

Secbnd, the NDMAs provide a bianket license for mastertones, which is a

significant beneﬁt to the record companies because it avoids the.complexities and :

56 See, e g Exhlblts 219-221 to CO Trial Ex. 3 (NDMAsS between EMI Music Pubhshmg

and SONY BMG, Universal Music Group, and Warner Music Group, each of wh:ch B

contains the followmg clause: “Consideration Interdependent. The terms and -

conditions set forth herein with respect to different products and services are ,

mterdependent, and each party’s accession to terms; conditions and rates in any one

section is in consideration of the other party’s accession to the terms, conditions and rates o

set forth in the remammg sections, in their entirety.”). , : ' @
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administrative burden of individual license negotiations. In contrast, the compulsory
license is a burdensome, song-by-song licensing process with the burdens falling
primarily on the record companies.”” Getting a blanket license is a significant benefit to
the record companies because it means that they can operate in the market quickly and
without administrative burden. If the Court were to accept Professor Landes’s claim that
mastertone agreements are the proper benchmark for setting rates here, it would have to
adjust down to address this factor as well.

B. CDs and Downloads

It is even more problematic to use the mastertone rate as a basis to set mechanical
rates for CDs and digital downloads. Assuming that the adjustments discussed above
could be made, further adjustments would be necessary to account for the differences
between the mastertones market and the market for the consumption of music through the
purchase of CDs and downloads. Among other things, the consumer use of and demand
for mastertones differs from CDs and downloads, as reflected in the prices paid by
consumers, and the opportunity costs for the music publishers with respect to mastertones
differs markedly from their opportunity costs with respect to CDs and downloads.

If any use were to be made of the ringtone and mastertone agreements as a basis
to set a mechanical royalty rate for CDs and digital downloads, these differences would
have to be quantified, and the benchmark would have to be adjusted in order to calculate
a rate for the target market of CDs and downloads. It is all but impossible to make these
adjustments with any real level of confidence. In particular, it seems clear that in the

mastertone market the music publishers would have required a higher royalty rate to

57 RIAA Trial Ex. 70 (Wilcox WDT), at 29-30; 2/14/08 Tr. 3325:8-3328:3 (Finkelstein,
A.); 2/5/08 Tr. 1398:21-1401:2 (Israelite).
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compensate them for the opportunity cost of losing sales of monophonic and polyphonic
ringtones, but we have no way to know how much higher. All we can reasonably say is
that applying the mastertone mechanical rate to the market for CDs and downloads would
require some lowering of the rate. We cannot say by how much because we have no data
allowing us to quantify the opportunity cost to the music publishers in the mastertone
market.

That said, we can at least look at how the music publishers and the record
companies divided the surplus created by the sale of mastertones, and what that tells us
about how in a hypothetical negotiation the music publishers and record companies might
divide the surplus in the CD and download markets.

Professor Landes testified that the music publishers bargained for 20% of the
surplus (which he refers to as the “content pool”) in the mastertone market. Although
Professor Landes does not clearly explain his reasoning, it appears to be his view that the
surplus available to be divided between the parties in that market was equivalent to the
wholesale revenues paid to the record companies. He did not subtract any costs from the
wholesale revenues in order to calculate the “content pool” or surplus, apparently because
he believed that all costs of creating the sound recording were sunk and there were no
incremental costs required to sell the sound recording as a ringtone. Professor Landes’s
implicit assumption that all sound recording costs were sunk, and that the surplus equaled
wholesale revenues for digital distribution, may be accurate in the ringtones market,
given the history of the ringtones negotiations. As I observed above, the negotiations
over the mechanical rate for mastertones occurred after many sound recordings had been

created, and the mastertone agreements generally presuppose the existence of sound
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recordings. But the assumption Professor Landes made for the mastertone market does
not apply to the market for CDs and downloads. This Court is setting the mechanical
royalty rate that will be paid for the next five years, until 2012. During that time period,
the record companies will be creating huge numbers of new sound recordings, and will be
investing the money to market and distribute those sound recordings. Therefore, in order
to calculate the surplus for the purposes of rate-setting here, the costs of producing sound
recordings must be considered. Indeed, the Court made precisely this point in its

Webcasting Determination:

According to Dr. Jaffe . . . ‘there is no incremental cost imposed on either the

- musical work or sound recording by virtue of making the underlying intellectual
property available for digital performance.” (Footnote and citation omitted). As
a matter of theory, Dr. Jaffe’s proposed benchmark analysis ignores the long-
established pattern of investment in the recording industry. Thus, not only are
there some initial sunk investments, but there is a requirement of repeated
substantial outlays year after year or, in other words, the repeated “sinking” of
funds. If sellers are faced with the prospect of not recovering such sunk costs,
then the incentive to produce such sound recordings is diminished.

SEEPREBREBRIRRERERRBERDERR

Furthermore, recording companies will necessarily make future investment

decisions based on their best estimates of the revenue sources available to them

in the future from all sources including revenue streams derived from the non-

interactive webcasting of sound recordings.®

Therefore, as this Court held, when the parties negotiate a license fee, they will

consider their costs of creating future sound recordings and musical works, because they
are bargaining over the surplus for music that has not yet been created. The surplus that
they are dividing in the CD and download market therefore equals the wholesale prices

less the costs of production. Consequently, if the music publishers bargained for 20% of

%8 Digital Performance Right in Sound Recordings and Ephemeral Recordings, 72 Fed.
Reg. 24094 (May 1, 2007) (footnote and citations omitted).
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the surplus in the ringtones benchmark (as Professor Landes claims) and one wanted to
use the that rate as a benchmark for setting mechanical royalties for CDs and digital
downloads, the mechanical royalty should be calculated in the CD and download markets
by first subtracting the costs of production from wholesale revenues, and then
multiplying by 20%.

As noted above, I believe that Professor Landes’ approach is incorrect for a host
of reasons, but if one were to attempt to use his approach, one would need to do so using
the correct costs. In order to perform this calculation, we must first decide which costs
are appropriately deducted from revenues in order to determine the surplus. That the
costs of producing, promoting, and distributing sound recordings should be deducted is
clear because they are obvious consequences of a decision to make a recording. The
biggest question pertains to overhead costs because they traditionally are thought of as
not varying with output. However, the costs that record companies classify as overhead
are in fact largely, if not completely, variable and responsive to the volume of record
sales and the number of recordings produced. Thus, from i999 to the present, we have
seen the record companies engaging in significant restructurings that have reduced
overhead expenses (among others) in response to declining revenues. Although total
revenues for the major record companies have declined by approximately 17% during
that time, their overhead expenses as a percentage of total revenue have remained within
a fairly narrow band between 20% and 23.2%.” They have been able to adjust overhead
costs because the record company overhead consists primarily of expenses for human

resources, which can be readily reduced. Therefore I would expect the record

% Benson WRT at Figure 1.
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companies to consider most if not all of their costs when they bargain over the surplus
created by the sale of downloads and CDs. These costs therefore should also be counted
when calculating surplus.

Using data supplied by FTI in the testimony of Bruce Benson, and data produced
by tﬁe music publishers in discovery, we can approximate the surplus for CDs.
According to FTL® with respect to physical formats the record companies earn a profit of
2.5 cents per track. In other words, 2.5 cents represents the record company surplus left
after all expenses are paid. In addition to this profit, I include in the surplus the amounts
paid to the recordings artists (16.1 cents/track) and the mechanical royalty that is split
between the music publisher and the songwriter (on average, 7.5 cents). Thus, the
amount to be divided between the record companies and artists, on the one hand, and the
music publishers and songwriters on the other hand, is 26.1 cents. This does not take into
account the expenses of the music publishers, however. Based on my review of the
testimony of Terri Santisi, and the data on music publisher costs included in that
testimony, it appears that the music publisher costs (exclusive of the amounts paid to the
songwriters) equals approximately 1 cent for every track on which a mechanical royalty

is paid.®' Deducting for the publisher costs, therefore, the available surplus is 25.1

% Benson WRT at Figure 4h.
6! The mechanical royalties earned by EMI Music Publishing in the 2006/07 fiscal year
constituted [-] of its total revenue. The total mechanical royalties eamed by EMI MP
in 2006/07 equaled , and its total costs (including overhead), exclusive of
mechanical royalty payments to the songwriters, equaled [*] If we allocate

of the total costs to the mechanical royalties, then EMI MP incurred costs of

to earn mechanical royalties IP. As a percentage, costs

allocable to mechanical royalties equaled of those royalty revenues. Accordin
to the FTT analysis, the effective mechanical royalty rate per track is , and
of that amount -- or -- represents the EMI MP costs allocable to each mechanical
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cents per track for CDs and other physical products. Based on Professor Landes’s
opinion that the music publishers receive 20% of the surplus in the mastertone market,
the same division of the surplus in the CD and download markets would yield an
apportionment of the surplus to the publishers of 5 cents. The mechanical royalty thus
would equal 6 cents (the publisher/songwriter portion of the surplus, plus the publisher
Ccosts).

There is another way to approach this analysis, and that is to assume -- contrary to
Professor Landes -- that when the music publishers and record companies bargained over
a mechanical royalty rate for mastertones, they took into account their respective costs
when they considered what surplus was available to be split. Again using the data
supplied by FTL® the profit to the record companies from each mastertone sale is 38.9
cents. Adding to that the artist royalty, (27.5 cents/mastertone) and the mechanical
royalty (24.6 cents), minus the publisher costs (1 cent/mastertone) yields a surplus of 90
cents. The music publishers bargained for a mechanical royalty of 24.6 cents per
mastertone, and therefore, after subtracting their 1¢ cost, obtained 26.2% of the surplus
(23.6 + 90). If we assume that the music publishers would obtain the same percentage of
the surplus in the download and CD markets, the resulting portion of the surplus paid to
the publishers and songwriters is 6.6 cents (i.e., the surplus of 25.1 cents per track that I
calculated for the physical product markets, times the 26.2% of the surplus bargained for

in the mastertones market), and the resulting mechanical royalty is 7.6 cents.

royalty payment. For purposes of this analysis, I have estimated the publisher cost per
mechanical at 1 cent.
52 Benson WRT at Figure 4f.
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The same calculations can be made for permanent digital downloads. For digital
downloads (combining digital albums and digital singles), the record companies earn a
profit of 4.4 cents per track.®> The recordings artists receive 14.5 cents/track, and the
mechanical royalty is 9.1 cents. Deducting the publisher costs of 1 cent leaves a surplus
of 27 cents. The mechanical royalty, using the same split of the surplus calculated for the
mastertone market, is 8.1 cents (27 cents times 26.2% plus 1 cent).

Finally, blending the implied mechanical rate for physical products (7.6 cents)
and permanent digital downloads (8.1 cents) weighted by the number of units of each
sold in 2006 yields a mechanical rate of 7.7 cents.*

Again, however, these adjustments do not account for the fact that the negotiated
mechanical rate for mastertones also reflected the higher opportunity costs for music
publishers in the mastertones market compared to other markets. I would expect that an
actual negotiation would result in mechanical royalty rates for CDs and downloads lower
than those I hypothesize above.

C. Estimating Mastertone Rates from CD and Download Rates

This same surplus analysis can be used to at least approximate an appropriate rate
for mastertones. Essentially it involves doing the calculations discussed above in reverse,
starting with a mechanical royalty that more reasonably reflects the true market value of
mechanical licenses for CDs.

Once again using data supplied by FTI, there is a surplus of approximately $.26

on the sale of an individual track, which is then divided between record companies,

5 Benson WRT at Figure 10.

6 Mr. Benson shows that, in 2006, a total of 5.4 billion songs were sold in the form of
CDs and just over 700 million songs were sold in form of digital albums and digital
singles. Benson WRT at Fig. 4.
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recording artists, and music publishers. As I discussed above, market data supports a i V

royalty rate of between 5.25 and 7.8 cents per track for CDs and digital downloads.’
Assuming music publishers bargain for 6 cents for mechanical royalties and subtracting 1
cent for their cost, they receive approximately 19.2% of the surplus (5/26).
If one assumes that music publishers would receive the same percentage of the
surplus in the market for mastertones, where surplus is a larger fraction of revenue, one
can calculate a possible rate for mastertones. Again using data discussed above from
FTI, in the mastertone market, the surplus available is 90 cents. If music publishers were
to receive 19.2% of that surplus, they would be entitled to 18.2 cents (19.2% x 90 cents +
1 cent), or 14.5% of the wholesale price to cover the music publishers’ costs, assuming a
wholesale price of $1.25. As discussed above, however, this would not account for the
higher opportunity costs that music publishers face in the marketplace for mastertones. A‘ TN
Based on this data, one would expect that the rate would be somewhat less than the 20% |
of wholesale in the NDMAs (which do not account for the other concessions that
publishers made in those agreements) and more than the 14.5% of wholesale calculated
here (which does not account for the lost opportunity cost).
V. On-demand Streaming and Incidental DPDs
A. Background
I understand that the Copyright Royalty Judges are to determine royalty rates that
“distinguish between (i) digital phonorecord deliveries where the reproduction or
distribution of a phonorecord is incidental to the transmission which constitutes the

digital phonorecord delivery, and (ii) digital phonorecord deliveries in general.” 17
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U.S.C. § 115(c)(3)(C), (D). The former are frequently referred to as “incidental DPDs”
and the latter as “general DPDs.”

At the outset, I note that I am neither a technologist, nor a lawyer. I understand
that the Court will consider legal and technical questions about what an incidental DPD is
and when they exist. I am not the person to answer such questions, but below I attempt to
provide one basis on which the Court could consider setting a rate for incidental DPDs,
assuming my understanding of them, derived from certain documents and discussions
with counsel, is correct.

I understand that Congress has provided the following guidance concerning what
is an incidental DPD:

The Committee recognizes that there are likely to be
different types of digital transmission systems that could
result in the making of a digital phonorecord delivery. In
the case of some of these transmission systems, delivering a
phonorecord to a transmission recipient could be incidental
to the purpose of a transmission. For example, if a
transmission system was designed to allow transmission
recipients to hear sound recordings substantially at the time
of transmission, but the sound recording was transmitted in
a high-speed burst of data and stored in a computer
memory for prompt playback (such storage being
technically the making of a phonorecord), and the
transmission recipient could not retain the phonorecord for
playback on subsequent occasions (or for any other
purpose), delivering the phonorecord to the transmission
recipient would be incidental to the transmission.’

I further understand that RIAA and NMPA have agreed as follows:

[Ulnder current law the process of making On-Demand
Streams through Covered Services (from the making of
server reproductions to the transmission and local storage
of the stream), viewed in its entirety, involves the making

85 S. Rep. No. 104-128, at 39 (1995).
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and distribution of a DPD, and further agree that such
process in its entirety (i.e., inclusive of any server
reproductions and any temporary or cached reproductions
through to the transmission recipient of the On-Demand
Stream) is subject to the compulsory licensing provisions of
Section 1135 of the Copyright Act. The Parties further agree
that under current law the process of making streams that
would qualify for a statutory license under Section
114(d)(2) of the Copyright Act does not involve the making
or distribution of a DPD and thus does not require a
mechanical license.%

That agreement further defines certain terms uséd in the provision quoted above.

Specifically, an

“On-Demand Stream” is defined as:

an on-demand, real-time digital transmission of a sound
recording of a single musical work to allow a user to listen
to a particular sound recording chosen by the user at a time
chosen by the user, using streaming technology, which may
include but is not limited to Real Audio or Windows Media
Audio, that is configured by the provider of the Covered
Service in a manner designed so that such transmission will
not result in a substantially complete reproduction of a
sound recording being made on a local storage device (e.g.,
the hard drive of the user’s computer or a portable device)
so that such reproduction is available for hstemn§ other
than at substantially the time of the transmission.

A “Covered Service” is defined as:

a service that offers (but the offerings of which are not
necessarily limited to) On-Demand Streams and/or Limited
Downloads of sound recordings of musical works from
servers located within the United States (including the
territories and possessions thereof), where the basic charge
to users for the service is a recurring subscription fee (in
contrast to the basic charge being a per-download, per-play
or per-song fee), including any use of such a service on a
limited basis without charge to users in order to promote
the subscription service.®

66 Agreement between RIAA, NMPA and HFA dated as of Oct. 5, 2001, § 8.1(a).

Id§12

8 1d. § 1.1. A “Covered Service” is more generically called a “subscription service,” and
I use those terms interchangeably.
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Given this background, I assume for purposes of this discussion that an incidental
DPD refers to a particular kind of transmission system in which a copy is delivered only
for the purpose of contemporaneous one-time listening -- the primary example of which
is the making of on-demand streams as part of a subscription service such as Rhapsody.
Therefore, I assume for purposes of this section of my report that an On-Demand Stream
through a subscription service involves the creation of incidental DPDs.®

B. Difficulties in Setting a Rate

There are multiple difficulties with setting a rate for making temporary copies of
sound recordings as part of the transmission/performance of sound recordings.

First, one would expect that, in a true marketplace, all the rights held by a single
party that must be used in conjunction with each other, whether reproduction or
performance, would be licensed together as a bundle. That is what occurs when record
companies license on-demand streams. That is not true here, however, where the set of
rights that should be sold as a bundle for subscription services is instead separated, and
the Court is setting rates for only a portion of those rights that ordinarily would not be

separated.

% I understand that there are other services providing on-demand streams using
advertising-supported models. See Imeem Strikes Deal with Universal Music Group
(Dec. 10, 2007), gvailable at
http://www.imeem.com/press/38/imeem_strikes_deal_with_universal_music_group/. I
understand, however, that these are a tiny fraction of the overall subscription market,
which is already a tiny fraction of the overall market for listening to recorded music.
According to shipment data collected for RIAA, in 2006, subscription services generated
retail sales of about $206 million. Those sales include both limited downloads and On-
Demand Streams, and are in contrast to $857 million for permanent downloads and
$9,053 million for physical products.
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Second, because each of these rights is individually and separately necessary to
the provision of the service, it would méke no sense to set the mechanical royalty rate for
Interactive Streams without taking into account the performance royalty payable to
songwriters and music publishers on the Interactive Streams. Professor Landes makes
this mistake when he finds that the Copyright Owners’ proposed royalty rates for
Interactive Streams are reasonable by considering only mechanical royalty payments and
not the performance royalties that are payable to the same Copyright Owners for the same
activities.” This is so because the market value of each right separately is equal to the
value of boih together. He should have asked how close performance royalties come to
exhausting the market value of the two rights. The mechanical payment should be no
more than the difference between their total market value and the performance royalty,
which could be zero if the performance royalty equals market value.

This Court, however, does not set the rates for performances of musical wérks
and it is difficult to determine what those rates actually are. As I understand it, those
rates remain under dispute to a great extent in an ongoing proceeding before the rate
court that oversees rates to be paid to the performing rights societies, ASCAP and BMI.
As a first step, I look at what the overall royalties reasonably could be and attempt to
estimate the share that would be paid for an incidental DPD.

C. Estimating the Total Royalty

As noted above, I believe that 9% of wholesale revenue falls within a range of
reasonableness for a mechanical rate for sales of CDs and downloads. If one applies that

rate to the royalty rates applicable under record companies' agreements for the use of

7 See CO Trial Ex. 22 (Landes WDT), at 9] 86-87.
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sound recordings by subscription services, which Ms. Enders has identified in the case of
the Napster service as between 43.5-53% of the subscription services’ revenue,’' one
finds that music publishers should receive a total rate (inclusive of both performance and
mechanical royalties) of approximately 4.3-5.2% of the services’ (retail) revenues. Itis
worth noting that this is close to, though slightly less than, the rates that the performance
rights societies ask for in their published rate cards (but which are currently being
litigated). Those rates, as described in my appendix, are approximately 5.75% of retail
revenues.

From this one might conclude that publishers and songwriters are approximately

fully compensated for Interactive Streams by performance royalties. Moreover, as

Professor Landes testificd, ([
I This rmakes sens.

I can think of no apparent reason why the total compensation paid to a rightsholder (or set
of rightsholders) for the Interactive Streams made by a subscription service, as a
percentage of revenue, should be [-] than the total compensation paid by the same
service to the same rightsholder(s) for limited downloads made through the service. If
the mechanical royalty for Interactive Streams is not less than the mechanical royalty for
limited downloads by the 5-6% of retail revenues that I estimate to be payable to
performing rights organizations, writers and publishers will, in the aggregate, be paid
more for Interactive Streams than for limited downloads -- a result that does not make

much sense given the manner in which these products are sold together.

™ See CO Trial Ex. 10 (Enders WDT), at 53 (Table 10-F). I understand that the record
companies’ agreements with other services contemplate royalty rates within a similar
range.

"2 CO Trial Ex. 22 (Landes WDT), at 4 87.
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D . HFA 'Ba_ckgi'onn'& Music :Servlce_ Benchmark |

As discussed above, because of the other aspects of gubscﬁpﬁon services that are
licensed through generalvDPDs or pet;fotmances,'e'ne WoultlfeXpect tnat tne’ rate for
incidental DPDs would.be:!quite low - nerhapé zero. The benchmarks discnséed above (or |
even‘Professor‘ Landes’s benchméxtt&é) are of no use-in settiixé-t_he rate for .such a pr?oduct-) =
because all involve circumstances where no peffomianee royalty is payable. The :
questi‘ondxi,e would like to test emﬁi'ﬁc'alls' is how the market addresses the speciﬁe:
circumstance of payment for reproduction and/or distribution rights incidental to an
otherwise licensed performance of a musical t:vork; o

Toward that end, 1 asked counsel to provnde me coples of agreements obtained in
dxscovery in whlch music publishers or then' licensing agents granted licenses for
reproduction-and dlstnbutlon rights mctden_tal to the delivery of otherwise licensed- R - @
performances. ‘ " ' ' ' B

'Among the"agreem'ents I received in response to my ;equest, the most coheeive "
and seemingly relevant setisa series of agreements'entered into by HFA for repfodnction |

and diStriISntionfri‘gI‘xts incidental to backgroun'd music services.” I rt:‘ceived cepies of

» Counsel also called to my attention agreements entered into by four providers:of digital

jukeboxes with various music publishers. See, e.g., C009012319-C009012322;
C009012353-C009012355; CO09012347-C0O09012352; CO01005148-CO01005180;
C009012015-C009012020. In each case it appears that the use at issue is delivery of a
phonorecord for long-term local use, more analogous to the delivery of permanent
downloads than On-Demand Streams. These agreements vary considerably. Many-
include both performance and reproduction/distribution rights, which make them l€éss
comparable to the circumstances of this proceeding. Many also have advances and/or ,
cents rates for server fixations and plays, which vary significantly among the agreements
and make it impossible with data at my disposal to consider whether the economic
circumstances of those services are comparable to the circumstances of subscnptlon
semces makmg On-Demand Streams. Thus, I did not deem them to be useful as
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two such agreements entered into by HFA, as well as an HFA “Background Music
Agreement Summary — As of 3-20-07” summarizing key terms of the two agreements I
received and 11 others. Thus I have information from HFA concerning 13 agreements,
dating back to January 1, 1991, which I describe below.

1. Bus Radio

The most recent agreement, dated as of December 20, 2006, is a Background
Music Service Licensing Agreement between Bus Radio, Inc. and HFA.” That
agreement involves a service in which musical works are reproduced on a central server,
transmitted to local storage (on school buses), and played in accordance with pre-
established playlists. The royalty payable under Section 2.1 of the agreement is ([}
_l of the aggregate royalty amounts paid by Licensee (or that should have
been paid by Licensee) to U.S. performance rights societies (i.e., ASCAP, BMI and
SESAC, collectively ‘PROs’) prorated for HFA Licensed Plays . . . and HFA
Participating Publisher-Principals shares of such Licensed Plays . ...”

The nature of the reproduction and distribution activity licensed under this
agreement scems analogous to Interactive Streams through subscription services. In each
case, copies are made on central servers, transmitted to local storage and played. There
are, however, some differences. It appears that the local copies made under this
agreement can be played multiple times (not just once). However, songs can be played
only as part of playlists. And the subscriber to Bus Radio’s service is a business (the
operator of a school bus), not a consumer user. Nonetheless, the contribution of

reproduction and distribution rights to the operation and market value of Bus Radio’s

4 RIAA Ex. 105-RR (CO 01012169 - CO 01012191).



service seems sufficiently comparable that this benchmark deserves serious
consideration.
2. PlayNetwork
The other agreement, dated as of October 2000, is a Background Music License
between PlayNetwork, Inc. and HFA.”® The royalty payable under Section 7 of the
agreement is the equivalent of what is provided in the Bus Radio agreement — 12% of
the groSs fees paid to ASCAP, BMI and SESAC, subject to pro ration for use of licensed
compositions.
The precise nature of the service covered by this agreement is not clear from its
face. However, PlayNetwork’s website states that its
playback systems offer flexible playback and on-site control. CD-ROM,
Broadband, and Internet delivery options provide the greatest amount of
control and flexibility to manage when, where, and how music and
messaging should be delivered and played at each location.
http:l/www.playnetwork.wﬂsmic%ovewiew/mmimdﬁessaging.asp. It thus appears
- that, in addition to a CD-ROM delivery option, musical works licensed under the
agreement are reproduced on servers, transmitted to local playBack systems, and played
under circumstances giving the user significant control. The nature of the reproduction
and distribution activity licensed under this agreement again seems analogous to
Interactive Streams through subscription services, although it appears that the local
copies made under this agreement probably can be played multiple times (not just once).
Again, the contribution of reproduction and distribution rights to the operation and

market value of the service is sufficiently comparable that this benchmark deserves

serious consideration.

7> RIAA Ex. 106-RR (CO 01002884 -CO 01002890).
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3. Summary of Other Agreements
HFA’s summary of background music agreements is entitled “Background Music
Agreement Summary — As of 3-20-07.”’°  The summary has scant information about the
relevant agreements, services and royalties payable. However, to the extent one can tell
from this summary, it appears that the payment models break down into three categories—
o The largest number (six agreements, including the two agreements described
above) provide for a royalty that is [-] of the performance royalty. (The
licensee under one of the four agreements in this category that I do not have is
apparently a predecessor of PlayNetwork.)
¢ The next most numerous category of agreements (four, three of them with
Muzak) provide for a payment described as “1% of Licensed portion of
Licensee’s Royalties.” It is not entirely clear to me what is meant by this
description. It may be referring to 1% of the licensee’s revenues, prorated for
the musical works licensed, which is consistent with the view that the royalty
rate for incidental reproductions should be low. However, this interpretation
of the summary is not sufficiently obvious that I would be comfortable relying
on that as a benchmark.
e The remainder (three agreements, two of them with the same company) have
varying royalty provisions each incorporating a payment of Sl-[m per server
fixation plus an additional royalty component. I do not think these are

appropriate benchmarks because of their small number and widely varying

76 RIAA Ex. 107-RR (CO 01000031 - CO 01000032).
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terms, and their fixed dollar rates could not be applied to the economics of

different services without a greater understanding of factors such as the relative

sizes of the repertoire and customer base and the applicable subscription fees.

4. Conclusions

Thirteen agreements, only two of which I can examine in detail, is a small sample.
However, it is notable that almost half of the agreements, and agreements covering more
than half of what are identifiable to me as distinct licensees, have the same royalty rate -
12% of the performance royalty. This appears to be a royalty rate structure that was used
by HFA (and thus widely endorsed by publishers) throughout the last decade, and thus to
be fairly well established in the marketplace. By contrast, the other agreements are more
widely varying and in some cases have a rate that cannot be discerned clearly. In these
agreements I find confirmation that the market addresses the specific circumstance of
payment for reproduction and/or distribution rights incidental to an otherwise licensed
performance of a musical work by setting a low royalty. And while the license terms
represented in the marketplace vary, the dominant royalty rate for
reproduction/distribution licensing for this analogous category of services appears to be
12% of the performance royalty.

Converting this benchmark to a percentage of the all-in wholesale price used as
the royalty base in RIAA’s rate request requires a series of calculations:

¢ Applying the HFA background music service benchmark to my estimate of

the performance royalty payable by digital music subscription services

indicates that the mechanical royalty rate for Interactive Streams should
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probably be less than 0.6-0.7% of a service’s (retail) revenues attributable to
streaming.

e Asnoted above, the leading subscription services pay 43.5-53% of their
revenues to record companies for the use of sound recordings. Dividing the
range of 0.6-0.7% of a service’s (retail) revenues by the range of 43.5-53% of
their revenues paid to record companies for the use of sound recordings
implies that less than 1.1%-1.6% of the amount paid to record companies for
the use of sound recording should probably be paid as a mechanical royalty
rate for Interactive Streams.

e To convert the percentages in that range to percentages of hypothetical
wholesale revenues, they need to be divided by the combined mechanical and
sound recording payment (e.g., 1.1%/ 101.1%). With rounding, that also

yields a range of 1.1%-1.6%.

I thus conclude that an appropriate mechanical royalty rate for Interactive Streams
would probably be less than 1.1%-1.6% of the hypothetical all-in wholesale revenues that
would be received by a record company if it licensed a service under both mechanical

rights and sound recording rights.
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"Electromc Servrcee Networks Functions, Stmcturee and Public Pohcy," wrth Margaret E. @
Guenn-Calvert, in Electronic Services Networks: A Busmess ‘and Public Policy Challénge, Y

Margaret E. Guerin-Calvert and Steven S. Wildman (eds.), Praeger Publishers, 1991."

"The Economics of Industry-Sponsored Search Facrhtatxon, in Electronic Services Networks A
Business and Public Policy Challenge, Margaret E. Guerm—Calvert and Steven S. ledman (cds s
Pracger Pubhshers, 1991

"Program Competmon and Drversxty in the New Vrdeo Industry," wrth Bruce M. Owen, in Video
Media Competition: Regulation, Economics, and Technology, Eli M. Noam (ed. ), Columbia
UmversrtyPress 198s.!

Papers in Published Conference Proceedings

“Government Policy and the Comparative Merits of Alternative Governance Regrmee for Wrreless
Services,” with C. Y. Ting and-J. M. Bauer. In Conference Record: 2005 1" IEEE International
Symposium on New Frontiers in Dynamic Spectrum Access Networks, 8-11 Novembet 2005,

" Baltimore, MD, pp. 401-419.

- “Program Competition and- Advemsmg Strategies in. the Age of Digital Televrsron," in The Future
- of Digital Television: Market, Audrencc, and Policy, proceedmgs of the KISDI-KSJ'CS

Internatxonal Conference of same title, held Nov. 29, 2001 in Seoul, Korea, pp. 29-45.
"Communication Technology and Productivity: The Role of Education,” Annual Review of

- Commwdcation, National Engmeenng Consortium, Vol, XXXXVII (1993-94).

"Controlling Occupational Radiation: Alternatives to Regulanon," with L.A. Sagan and R
Squitieri, presented at the. Intcmauonal Symposium on Occupational Radiation Exposure in Nuclear

Fuel Cycle Facilities; Los' Angeles, CA, June 18-22. Published in proceedings of same conference. ,’, >
"Economic Issues in Mass Communication Industries," with J. N. Rosse, J. N. Dertouzos and M.

Robinson, présented at the FTC Symposmm on Media Concentranon Washmgton, D. C Deccmber
14-15, 1978. Pubhshedmtheproceedmgsofsame conference.!

"Vertical Integration in Broadcasting: A Study of Network Owned-and-Opaated TV Stations,”
S.LE: No. 97, Department of Economics, Stanford Univefsity, also published in the. Proceedmgs of
the FTC Symposium on Media Concentration, Washington; D.C., December 14-135,.1978.

Othier Publications and Worlring Papers

Review of The Telecommumcation: Actof 1996; The “Com " of. Managed Competmon, by Dale
E. Lehman and Dennis Wersman, Journal of Economic Literature (Dwember 2002), vol. 40(4),

' 1272-1273

Review of Much Ado About Culture: North American Trade Disputes, by K. Acheeon and C.
Maule, Journal of Economic Literature (September 2001), vol. 39(3), pp. 938-940.

“AOL-Tiiie Warner Merger Will. Redefine Business: Dcal Gives AOL Access to Homes," Lansmg
State Journal, Feb. 6, 2000, p. 11A.

"A Framework for Managing Telecommumcatxons Deregulatxon while Meeting Universal Service
Goals,” with Barbara A. Cherry. Presented at the Twenty-Third Annual Telecomrmmrcatxons
Policy Research Conference; Solomons; Maryland; October.2; 1995.

4 Joint author credited as ; "v}'ith»."
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"Monopolistic Competition with Two-Part Tariffs,” with Nicholas Economedes, August 19952
Review of Television in Europe, by Eli Noam, Journal of Economic Literature, December 1993.
"Competition in the Local Exchange: Appropriate Policies to Maintain Universal Service in Rural
Areas,” with John C. Panzar, Septembﬂ' 1993.

Review of The World Television Industry: An Economic Analysis, by Peter Dunnett, Journal of
Communication, Winter 1992.

" An Empirical Study of Broadcast Competition to Cable," with James N. Dertouzos, July 1990.2
"A Model of Supply and Demand for Information in a Competitive Market,” October 1989.

" ATV Standards and Trade in Recorded Video Entertainment,” paper presented at the Sixteenth
Annual Telecommunications Policy Research Conference, October 30-November 1, 1988, Airlie,
VA, revised April 1989.

"Competition, Regulation and Sources of Market Power in the Radio Industry,” with Duncan J.
Cameron, May 1982, revised October 1989."

"Program Choice in a Broadband Environment," with Nancy Y. Les, Working Paper, Center for
Telecommunications and Information Studies, Columbia University, May 1989.!

*Trade in Films and Television Programming,” with Stephen E. Siwek, presented at Trade in
Services and Uruguay Round Negotiations, London, England, July 8, 1987, and Geneva,
Switzerland, July 18, 1987.!

Review of Oligopoly Theory, by James Friedman, Journal of Economic Literature, March 1985.
"Recruiter Incentives: Effects on Performance,” Rand Cooperation Working Draft, April 1983.

" Anticipated Preemption and the Determination of Initial Structure in a Growing Market," UCLA
Working Paper No. 267, September 1982. :

"A Spatial Model of Entry Deterrence,” S.LE. No. 103, Department of Economics, Stanford
University, November 1978, revised December 1980.

» Advertising, Consumer Leaming and Competitive Strategies," Dissertation filed January 1980.
Also published as S.LE. paper No. 110 by Department of Economics, Stanford University,
December 1979.

“A Study of Economic Issues in the Recording Industry,” with James N. Dertouzos. 2 Study
commissioned by the National Association of Broadcasters.

OTHER PROFESSIONAL ACTIVITIES

Co-convener, conference on telecommunications free trade zones, Northwestern University, March
30, 1992. Sponsored by the Annenberg Washington Program of Northwestern University and the
Ilinois Commerce Commission.

Convener, half-day conference on clectronic services networks at Northwestern University, April 9,
1990.

Co-convener, day-long Washington, D.C. conference on electronic services networks sponsored by
the Annenberg Washington Program, February 23, 1990.

Member, Editorial Board, Journal of Media Economics.

Member of Organizing Committee for the Nineteenth and Twenticth Annual Telecommunications
Policy Research Conference, Solomon Isiand, MD.

Member, Executive Committee, Consortium for Research in Telecommunications.
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" Journal of Economics and Business, referee o

—

Orgamzer 1996 Conference on Tclecormnmncatlons Pohcy and’ Strategy of the Consomum for O
Researchin Telecommunications Policy, Evanston, IL, May 10,11, 1996 L T

B3
7

- Co-organizer; Telécommunication Policy and Law Symposium:- “Preventing Flawed

Commumcauon Pohcles by addressmg Constxtutxonal Pnncxples” Washington, D.C. Apnl 18,
2000.

Member, Natxonal Research Councxl Broadband Last Mde Commmee, 1999-2001."
‘Vice-Chair, TPRC Board of Directors; 2004-Present . -
Co-Editor, Journal of Media Economics, Fall 2004-present. -

Member of Board of Directors, Intemational Teleconnnumcauons Educatxon and Raeaxch
‘Association, Fall 2005-present. A

REFEREEINGAND REVIEWING ~ © -

American Economic Review, referee.
Communication Law and Policy, referee:
Communication Research, referee
Communication Theory, referee

Information, Economics and Policy, referee
Information Systems Research, referee ’
International Journal of the Economics of Business, referee -

- International Journal of Industrial Organization, referee :
. Interndtional Journal on -Media Management, Associated Rev:ewer and referee,

Journal of Broadcasting and Electroniic Media, referes o o ; \(
Journal of Communication, book reviewer ' . . Y s
Journal of Information, Economics and Policy, referee B ’

Journal of International Economics, referee

Journal of Economic Literature, book reviewer, ..

Journal of Industrial Economics, referee : .

Journal of Media Economics, editorial board; referee .

National Science Foundation, proposal rev1ewer

The Rand Journal of Economics, refex'ee =
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Appendix B
(1) icabl an

In taking into account the applicable performance royaltics when setting mechanical
royalty rates for Interactive Streaming, a threshold question is quantifying the performance
royalties. RIAA has had access to little data to quantify the performance royalty payable on
Interactive Streams. Moreover, ] understand that a proceeding involving America Online,
RealNetworks and Yahoo! is currently pending in ASCAP Rate Court to set the performance .
royalty payable to ASCAP for, among other things, Interactive Streams. Until that proceeding is
resolved, I understand that the performance royalty that ultimately will be payable on Interactive
Streams cannot be known with certainty. However, the range of that royalty will presumably be
bounded on the low end by the performance royalties proposed by the services that are parties to
that proceeding and on the high end by the performance royalties unilaterally requested by
performing rights organizations for interactive uses.

With respect to the services’ rate proposal in the ASCAP proceeding, I understand that
the services have proposed a royalty rate of 2.5% of subscription revenues plus direct
sponsorship or advertising revenues for audio on-demand streaming. In support of this they cite
as a benchmark the rate they apparently pay to BMI, another performing rights organization, of
2.5%.

With respect to the unilateral rate requests of the performing rights organizations,
ASCAP and BMI both post on their websites forms of license agreement covering internet-based
interactive uses. ASCAP offers various payment plans, but the principal rates seem to be 3% of
site/service revenue, 4.95% of revenue attributable to music sessions, and 6.5% of revenue
attributable to ASCAP music. ASCAP Experimental License Agreement for Interactive Sites &
Services — Release 2.0, Rate Schedules A, B & C. BMI also offers various payment plans, with
the principal rates seemingly 1.75% of gross revenue and 2.5% of music revenue (which is
consistent with the benchmark cited by the services in the ASCAP proceeding). BMTI Web Site
Music Performance Agreement (Internet-07), at § 4.

These payment plans potentially cover a range of services with different types of music
and non-music offerings, and give services a range of ways to structure their royaity
arrangements. It would appear that a subscription digital music service prepared to pay a royalty
based on all its revenues (which might consist solely of music revenues) could pay ASCAP and
BMI a combined royalty of 4.75% of revenue (i.e., 3% of ASCAP plus 1.75% of BMI). Based
on the ASCAP Rats Court filings, however, it 1ooks like the more probable lower end of the
range of a combined ASCAP/BMI royalty is 5% of revenue attributable to the music service.
The high end of the range is harder to ascertain because of differences in the calculation of
ASCAP and BMI royalties:

¢ Based on ASCAP’s option to pay ASCAP 6.5% of revenus attributable to ASCAP
music, one might infer that it ranges up to about 6.5% of total music revenues.

ix
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e If one assumies that a service uses equa] numbers of ASCAP and BMI compositions, - O
- and pays BMI 2.5% of total music revenues and ASCAP 6.5% of the half of revenues i
allocable to ASCAP music, the service’s combined royalty payment would be 5.75% '
of total musw revenues. .

Thexe isa thn'd, much smaller, performmg rights orgamzanon called SESAC. The . - .~
SESAC Internet License Agreement available on its website provides for license fees calculated -

‘based on aggregate tuning hours and the number of different types of service offerings made .

avmlable by a licensee. As a result, SESAC performance royalties may vary from service to
service as a percentage of the licensee’s revenues, and I do not have data to be able to compute
an average percentage cotresponding to those sought by ASCAP and BML However, because its
repertoire is very small, its rates have historically corresponded to a fraction of the percentage of
the licensee’s revenues paid to ASCAP and BMI. Assuming that SESAC’s performance rights
market share is no more than about 5%, the SESAC royalty might amount to about 0. .25% of
revenues, it appears likely that when myalty rates are finally determined, subscnpnon services
making On-Demand Streams will pay in total about 5-6% of their revenues to performmg rights
orgamzauons . _ ,
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BMI.com-l BMI Announces its Mobile Music Market Projections for 2008

_ - RIAA Ex. 101
foin career musicworld news licensing new media events podcasts press about
Prass: . beml.com + press » bn announces its moblle music markat projecdons lor 2008 £5

This section of bmi.com Is for members of the press who wish to downioad
l ¥ . .
releases, photos and the BMI corporate press kit matertals. BM! is an American pe rfonplng ight

organization that represents maore than
Members, please login or get 8 password raminder. 378,000 songwriters, composers and
- music publishers in all genras of music.

Nuamlmmmmwm.

press resources
Morch27;2008 ' Press Releases
BMI Announces its Mobile Music Market Projections ami Awards
for 2008 | | Photo Galleries
Ringbechtorias Load Growth in Mobile Music Space; Ringtone Use Declines Upcoming Events
o : }  Corporate Press Kt
| ommemmenttine, | cansat

photos

NEW YORK; March 27; 2008 -~ Broadcast Music, Inc. (BMi), the lsading U.S.
mmmmmmmmwmmmmmm
projections for 2008 and figures for 2007, BMI ficenses the public performing right for
the musical works of Its more than 375,000 songwriters, composers and music
publishers. ’

BM! projects that ringback tones will surpass $210 million in U.S. retall ssles during
calandar yaar 2008, up 50% from BMI's 2007 markat estimate of $140 mifion. A
ringback tone is'a musical work that is performed (o the cailer when they place a caf
to a participating mobile subscriber.

company estimates the mmmmmum mitiion in catendar
year 2008; $500 milfion In 2005; $245 miflion in 2004 and $68 million in 2003, press archive

ummmmdmmm'mmmmwm

' year,” sald Richard Conlon, Vice President, New Media & Strategic Development, 2004
B s growth, coupled with the positive gains that streaming mabile media have 2003
mada in 2008 alone, supports our bufiish point of viaw on tha growth of the mobite

entortainment buysiness, We ses gains in moblle sudio and mabile television style 2002

‘mmm,mmummnwmm.mmmm 2001 .

continues to decling a3 the novelty phase waars off and lower-priced substitutional 2000

products coma to market.” L
’ press search

audo, streaming audio visual and ringback tone services. The company's databaseof ~ Search for press releases by keyword:

Mmmwhwwummwmmmm.mlum

the data that it collects to distribute public performanca royalties on a pro-rated basis

to its affiiated songwriters, composers and music publishers. '

wnhmmmmmmmmm‘mm.m
sungwrilars, aximpusag and publshers In all genres of music, With a repartolre of
more than 6.5 million musical works from around the worid, the company operates on
ammmmm@mmmmmmm
wmmnmmdmmammmemmmmmmmn
reprasents. o

http//www bmi.com/press/entry/536283 | | 3/29/2008

Page 1 of 2
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BMl.com | BMI Announces its Mobile Music Market Projections for 2008 Page 2 of 2

Contact
Hanna Pantle, BM!
310-289-8328; hoaatle@bmi.com

Jorry Bailgy, BM
615-401-2825; baiey@bmi.com

BMI rapresents more than 375,000 songwriters, compasaers, and publishers with more than 6.5 million works.

Career Licensing Internations| Legislation About BiMi . .
Login Nead a ticense? Overview Labest update Comactus g’“ﬁ:’:’ ORapertoire
Join Access account FAQ | areh BM.com

Senefits Contact us Fas(Track i

Events BMI in Euvope

(Sl

wmawmmm
Music, Inc.® are ragisterad sademarks of
Broedcast Music. inc. | Terme of use |

Privecy palicy | Songwriter101 | RSS

http://www.bmi.com/press/entry/536283 3/292008
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HFA and BMG Columbia House Reach Historic Licensing Armngemmt ~

April 5, 2006 - The Harry Fox Agency, Inc. (HFA), the premier U.S. mechanical licensing organization,
and BMG Columbia House, Inc., the largest direct-to~customer distributor of music and movi¢s in the
U.S, announced today that they have reached a historic licensing arrangement regarding mcchamcal rights
for record clubs.

“We are very pleased to have reached this arrangement with BMG Columbia House which wnll ensure
that composmons administered by the Harry Fox Agency will be formally licensed at an agxeed upon
rate,” said Gary Churgin, President and CEO, HFA. “This arrangement upholds the rights of oux music
publishers, while acknowledging the economics of the record club model.”

“The Harry Fox Agency has always been a great ally and working partner. Our new agreement builds on
that relationship. We appreciate the efforts of senior management at HFA to conclude this arrangement,
smd Clif nght, Executive VP, Business and Legal Affairs, BMG Columbia House '

HFA represents over 28,000 music publishers, and offers nearly 1.5 million songs for mechanical
lxccnsmg in the U.S. Music publishers affiliated with HFA will have the option of making thelr catalogs
available to BMG Columbia House for licensing at 75% of the statutory rate. This agreement will remain .
in effect for four years, with antomatic annual extensions. BMG Columbia House will use HFA's suite of
online licensing tools for their licensing activity. The current statutory rate is 9.1¢ for composxtxons five
minutes or lessmduranon, per copy and 1.75¢ per.minute, rounded up, for compositions over five
minutes; the 75% rate i3 6.823¢ and 1.3123¢, respectively. As with HFA’s standard mechanml license
terms, royalties will be reported to HFA 45 days after the close of a calendar quarter. !

These license terms for HFA publishers will supersede any licensing terms to which the parties agree in
the scttlement of the class action suit know as the Ory casc. The sctticment has been approved.
preliminarily by the court. HFA is not a party in that suit, but had objected to the initial settlement terms.
These issues have been addressed in the revised scttlcmcntagrcementbetwemthcp!mmﬁsand BMG
Columbia House.

About HFA

Established in 1927 by the National Music Publishérs’ Association, HFA represents over 28,000 U:S. music
publmhmﬁrthnmc&ﬁallwemngm&ismnglwandmﬂeﬁng@dmﬁmnyﬂm& HFA also
provides collection and monitoring sesvices to its U.S. pubhshnchcmsfoxnnmdxsuﬂmbdandsoldmoveﬂs
terzimiaa;wndthawoﬂd.l’ormoneintbmﬁonabom!ﬂ'A,oﬂobecomanaﬂiliampubﬂsbaoralioe:me,see
www harryfox.com

About BMG Columbia Eouse, Inc.,-

BMG Columbia Houso, Inc. is the world’s largost dircat-to-customer distributor of music and movics. BMG M:uuo Sorvicc is
the leading dircct-to-customer distributor of CDs and offers over 14,000 titles provided by the four major musio groups and
‘over 100 independent record labels to members. Columbia Houss is the largest direct matketer of DVDs in the United States
and Canada with over 9500 litles from which Lo choose provided by most of the major motion picture studio! BMG
Columbia Housc rcaches millions music and movic fans via club catalogucs and websitcs (m&m&gm
and www.cohimbiahouse.com).

HFA Contact: BMG Columbia House Contact:
Laurie Jakobsen Paula Batson.

212-834-0133 212:930-4531
[akobsen@hanryfox.com pailabatson@dmgeh.com -

O
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BACKGROUND MUSIC SERVICE 3 conerearars

LICENSING AGREEMENT

This agreement (* Aguement") is entercd into as of December 20, 2006 (“Effective
Date”) by and between Bus Radio, Inc. ("Licenses™), o Delaware corporation with an office al
160 Gould Street, Suite 201, Nccdham, MA 02494, and The Hatry Fox Agency., loc. ("HFA™), a
New York corporation with un office at 711 Third Avenue, New York, NY 10017

WHEREAS. Licensec owns ind operstes a service pursuant to which copyrighted

. musical compaoitions (“Musical Works") are digitally mpmdtmd 0N 4 central computer sesver

or servers, which Musical Works arc subsequently transmitted via cellular Intemet technology

from such central servers and downloaded to pmpnemydngml storage devices located in

school-contracted student trmspurtation vehicles (“STVs") in order thal the Musical Works are
availuble to be played back in such STV as background music in accordance with pre-

‘eslablished playlists ("Service"); and

WHEREAS, mo«hrloomctheSmwe.Lxemccwnhlbawwmvmm

distributc Musical Works that are owned and/os controfled by publisher-principals uffiliated with.

HFA ("Publisher-Principals™); and

WHEREAS, HFA is propared to issuc such licenses to the extent it is autharized to do 0
hy such Publislics-Principals:

NOW, THEREFORE, in oumldemum of the promises contaisted in this Agreement and
for other good and valuable otmndemm the adequacy and sufficiency of which are hereby
acknowledged, the parties hereto agree as follows:

L Licensing

L1, Pursuant to the terms of this Agreemeni, and as mors particularly described
herein, upon receipt of appropriate license requests (“License Requests”) from
Licenses, HFA shall, to the extcnt authorized by particular Publisher-Principals,
issuo on behalf of such Publisher-Principals nonexclusive liccnscy (“Licenses”) to
 ropsuduce and distribute Musical Works owned and/or controlled by such
Publisher-Principals ("Licensed Works™) for use on Licensoe Service in
accordance with the terms of this Agreement. Thcllemaemho:uyoommplmd
hergumder and granted pursuant to any License issued hereunder shall include and
is Ihmited tw; (1) the digial reproduction of the Licensed Works an a'central
computer server or servers owned and operated by Licensec and located in the

_ United States (including its tcrritories and possessions and the Commonwealih of
Mklco(eollecnvdy.the"umdsm")) ("Scrvery™), solcly for use in
connection with the Service (“Server Fixatlons™); (b) the digital transmission of
!homeedWaksﬁnmsuchSuvmfwdlgmlmomsemmpmmewy
devices meeting the requircments of Scctivn 3 below that are cusiom
manufacturcd on behalf of Licensee in accurdance with the specifications set forth
m&lubuCmdpmdbylkenwemmnotxumubmslocaedmlhe
United States (*Laeal Units™), solely for use in conncetion with the Service; and

%ﬁ
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(c) the reproduction of the Licensed Works on such Local Units, solely for use in
cunncction with the Service, and without aay (urther reproduction or distribution
[rom any individual Local Uai to another Local Unit or any other device ("Lecal
Unit Deliveries”). For the avoidance of doubt, the licemne authurity under any
Licensc issued hereunder is limited to and grumed solely with respect to(x) a
particulor individual soumd recording of the Licersed Work: and (y) the share of
the cupyright owned or controlled by the individual Participating Publisher.
Principal(s) on whoss behalf the License is issued by HFA.

The authoriky of HFA to isswe Licenses for any individual Musical Work on
behalf of any ome or more Publisker-Principals is subject to the approval of the
relcvant Publisher-Principal(s). Before commencing tc istue liconses hercunder,
HFA shall for a period of timnc (the “Opt-Out Pesied”) offer (0 its Publisher-
Principalx the opportuaily to decline 10 make their Muxical Works availeble for
liccnsing under this Agreewent by nutifying HFA of their desice to opt out of this
Agrecest. Notwithstanding the decikion not (0 opt out by any individual
Publisher-Principal, thereby rendering such Puhlisher-Principal 2 “Participating
Publisher-Principal.” if such Participating Publishes-Principal at sny time
requests that HEA not issue Licenses on its behalf (sither with respect toa
particular Musicul Wock or in general), HFFA will honor thet request; provided,
however, that any Licenses validly issued by HFA prior 1o the recsipt of such a
roquent shall cemain in cffoct until the Term (a3 defincd helow) of this Agrecmens
expires.

Following execution of this Agrecment and conclusion of the Opt-Out Pertod,
Licensee may begin submitting Liccus: Reyquasts in electroaic form in sccordance
with the format specified in Eabibid A (ws such format may be modified from time
to time by HFA upon reasonable natics (o Licenses) ("Request Format™), whick
License Requests shell be duly processed by HFA, Without limitation, Liccasos
shall include in each License Reguest 10 (he oxtent required by the Request
Formmt (a) the titlo of the Musieal Werk for which a Licenss is being roquesied:
(») the writer(x) of the Musical Wark; () the publisher(s) of the Musical Work;
(d) the name of the recurd company that produced the sound recording embudying
ths Masical Work: (¢) the azme of the atist perfurming such sound recoeding: (N
the ISRC number (ur suck sound recording (if available): (g) the total playing
time of such sound recording. expressed in mimes and seconds: (h) the tisle of an
alhum for which such sound recording has been previowsty licensed; and (i) such
other information as sy be required by HPA's Request Format.

HIFA shall from time to tane provide 0 Licenses an elecwronic file speciflying the
Licenses issued under this Agresment (each swch rcpon, o

Repori”). To aid Licenses in the caleulation of royuhies, with respect to each
Licenae, such Confirmation Report shall reflect, inter clia, the total of the
percentege ownership sharels) of the Participating Peblisher-Principal(s) un
whose hehaif the License bus been issued (such wesl. the “HIFA-Represented
Share").

C001012170
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For the avoidance of doubt, and withuit limitatlon, the Licenses granted
hereunder do not-eatend to or cover: (a) asiy right of public performancc;, (b) any
~copyrights or other rights in'sound recordings: (¢) any rights to synchrunize.
Musical Works with visual images resulting in audiovisual works; () any print, *
display ar karsoke rights: (¢) any adnpiation (derivative wurk) rights: (f) sny
tights to alter the fundamental character. of 3 Musical Work, including but not
limited to by excerptiig of fragmenting the work: (g) any mérchandising rights:
(h) any use of 2 Musical Work (whether or not embodied in 4 sound recording)
for a masketing campaign; product tie-in. gume or.conitest or otherwise to . D
advertise, promotc o cross-promote any product o scrvice (other than the legal
puschass of an guthurized permancnt download, or other legal product .
configuration cmbodying such Musical Work), o (i) any use of the tile of a
Musical Work, oz the aasnc or tikenens of any writer, publisher or artixt associated
with a Musical Work. excopt for the proimotional purpases described in clause (h)
‘of this Section 1.5 and Section 1.8 and for the idenlification purposes as described

in Section'1.8 2nd Section 4 of this Agreement,

The license authority contcmplated by this Agreement and granted pursuunt to
any License ixsued hereunder i limited to Licenses and may not be sublicenscd,
assigned or otherwise transferred by Licenses except to the cxicnt expréssly

permitted hereunder. ' : ‘
Consistent with the terms and corditions of this Agreemest, Licensec represénts,

. warrants and covenents that to the extent a customez of Liccases to which

Licenses provides the Service at any time during a quarterly reporting period
"{cach such cusiomwer a “Service User™) has an ability to contro! the musical
conuent that is played back through the Service: (a) such contral shall be limited to

* tho ability to select among ploylists thai have Been previously determined by

1.icensee ("Preé-Established Playlists™), which Pre-Established Playlists shal ~

. each consist of different sound rccordings representing  varlety of songwriters,

alburns and recording artists; (b) the Sezvico Users will not be permitted (o alter or

override the Pre-Established Playlists; and (c) the Service Users will not be

. 'penmitied to arrangs for the playback of particular sound recondings of Musical

Works on an individual song, urtist or album basis,

Cansistcat with the terms an conditiuus of this Agreément, License represcius.
warrants, and covenarits that to the extent any niessiging, advertising or other

‘material other than sound recordings of Licenised Works (collectively,

“Messaging (_;onlm') in ingerted into the Service, such Messaging Comtent will

only be incorporated such that {2) the Messagiig Coment is not accompanied by
or presented "over” the playback of any Licensed Wark(s): (b) the Mcssaging

Content is presented without reference to and complctely independest of any
- particular Licensed Wotk(s), and without any suggestion of a relationship

between the Licensed Work(s) and the Messuying Cantent, except as expressly

‘permisted in clsuses (x) and (y) of this Subsection 1.8; and (c) the playback of any
- particular Licensed Work is not interrupted r ierminated by the Messaging
‘Contént. Nothing heérein shall he deemed to limit Licensee’s abiity to (x) identify

. ’ - &q:.:) "
i

O
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a pagticular upeoming or just-pliyed song. sound recording. album, recording
antist, label, publisher and/or songwriterts) for uch sound recording. or (y)
promote the legal purchase of an authorized permanent download, or tlier Tegu!
product configuration cimbodying suih Musical Wok,

In the event that Licensee causes Messaging, Coatent v be played-back in a
mamner pereeptible o listeners from un audio file that is completely distinet from
the Musical Work. but the Messaging Content and Musical wark can he heard
simultancously. Licensee, consistent with the tenns aud conditions of this
Agreement, represenis. wareuts. and covenants that the simulianeous playback of
the Messaging Content and Musical Work does not and will not create o
“derivitive work.”™ as such term is defined in Section 104 of the Copyright Act of
the LS. If the procedure described in this Scetion 1.9 will not and does not create
aderivative work, then, notwithstanding Section 1.8, Licensee slall not be in
breach of this Agreement.

2 Reporting and Payment of Royaities

2.1

In consideration of the Liccases granted 1o Licensee hereunder., each catendar

quancr Licensee shall pay to HEA on behalf of the Patticipating Publisher-
Principals a royalty fee equal t T the agavegate royalty
amonts paid by Licensee (or thal sI ave heen paid by Licensee) to U.S.

performance rights societies (i.c.. ASCAP. BMl and SESAC, collectively
“PROS) prorated for HFA Licensed Plays (as defined bolow) and HFA
Participasing Publisher-Principals shures of such Licensed Mays as per the
calculation variables described helow,

Within forty-five (45) days after the end of cuch calendar quarter duting the Term
(as defined below), Licensee shall pay 1o HFA, on behulf of the Pucticipating
Publisher-Principals, the royalties due for such calendar quarter as set forth in
Section 2.2 hereto and in accordance with the ather provisions of this Section 2.
Widh each such paymenn, Licensee shall inclide a detailed staement of royallies
payahle to HFA hereunder in electronic form (“Staleawents™) in accordunce with
the forms set forth in Exhibit 8 and Exhibit B] (hereby incorporated herein by
seference), as such forms may be modificd from time to time by HFA upon
reasonable rotice to Licensee (the “Reporting Format™), including, without
timitation:

22.1. the aggregate royalty amounts paid by Liccnsce (or that should have been

patd by Licensec) to the PROs in connection with the operation of the Service (the “PROs
Royalty Pool™):

Royalty™).

[RRI5S

2.2.2. the PROs Royulty Pool snuluplied hy_mc “Girass
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) 2.2.3.. the total number qf.pliyx ol all Musical Works‘émbodll;d_ insoum |
recordings across the Service (including both Licénsed Works and noii-Licensed Works), *
(collectively, the “Total Plays"); oo ' . o

2.24.  the total number of plays of ll Licenscd Works across the Service (euch
such play, a "Liccnsed Play*); , ‘ L . Co
223. the “HFA Factor” (detcrmined by dividing the Liccised Plays by the

. 226 the i’rpmed Licensed Play royalty posl (determined by muhiplying the
Gross Royalty by the HFA Factor) (the “Licensed Play Royalty Pook™: - T
, 227, tho quanterly effective toyally ratc (determiied by dividing the Lictnsed
Pluy Royulty Puot by the number of Licensed Plays); ) '

. 228 thewtal royalty smount being paid w HFA an hehalf. of thie Purticipating
Publisher-Principals derived by allocating the quasterly cffective royalty rate over shares and
usages of Licensed Plays; and . e o

2.2.9.  for each of these Licensed Pliys, the HFA license number, the aumber of *
Licensed Plays across the Service, and any other information required by HFA s set forth in )
Exhibit B and Exhibit B1, for example, without limitation, the number of Sesver Fixations and
the number of Local Unit Deliveries, : R :

23 lnmmlmpajmeuiabytkmeehmundashhﬂaeﬁmqmqmmlioﬂﬁ
lesser of (a) prime plus two percent (2%) and (b) the highest rate permited by
applicable law, calcilated from the date the upplicable payment was duie 16 be ]
pnidhékwnderlothp@meqﬂ{FA'amofpay’mmmll. - C

24.  Licensce shull be solely respansible for paying any shatc of royaltiés due tothe
reievant owners of any applicable copyrights or other righis with respect toany
Licensed Works and/ar Musical Warks not represented by HFA tinder this
Agreement, and for obtzining any additional ficense authority that tay be

vequired from such non-represcnted thind parties. T

28, WAWIyW&ﬁ@wWM@Mmydmﬁhsoh ’
dixcretion and in accordance with its policies and cuswa,mryprum

3 Term. mmdmﬁ;w‘hdlmaofﬂwﬂfédivebmmdnph L
on December 31, 2008 (the “Term™). If Licenses wishcs to cxtend this Agreement foren o
Mdi;!ionatpaiod.llahhllnodfyHPAofxudlduim’nulata(haqndmcsix(G)mqn_lbs .
prior 1o the end of the Tem. ngl_nmiﬁmhasmuimm’mmwrmsfddnymh ' e
. xtension. Any extcasion shall be subject to the approval of individua) Publisher-

Principals as described in Subsecrion l.z.deFAmamthetigm‘mp'mmchmgm
wnﬂmi:ﬁumﬂvemamﬁhpeusolm‘Ammuhdmmﬁau

4 Inmtentionally aminted.

11163 .:\.

b
,..a’f-_r::
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on

C001012173




s

Security

53

In connection with the use of any Licenscd Work, Licensee sholl implernent and
maintain copy protection and digital rights management technology asd sysiems.
including softwarc and/or hardwace (unctional limitations (collectively, “Secwrity
Systems™) with respect to all aspects of the Service, including withow limitation
its Servers and operating systems, that (a) are designed to prevent unauthorized
repraduction and distribution of the Licensed Work: (b) are sufficicnt to track and
enforce the use limitations contemplated by this Agreemeat; and (c) mest or
exceed cucrent industry standards ax they exist from tims to timo fos the licensed
delivery of music via digital transmisxion and its reproduction on devices
including, without limitation, proprietary uaits for digital storage of music such as
the Local Units employed by Licensce. Withoul limitation, Licenses’s Socurity
Systems shall include thosc mcasures sat forth in Exhib C. (In the evem of @
conflict hetween the requircments of this Section 3 and those of Exhibit C, the
higher security standard shull prevail.) Licensee hereby represents wacrants und
coveaants that the exclusive method for a Servics User 10 avcess and operate the
Scrvice is through a Locat Unit locsied in an $TV owned or operated by such
Scrvice User.

In the cvent it becomes aware of 8 breach of Licensee’s Secwrity Systems
(“Security Breach™), whether through ils own monitoring effacts, upon being
advised by another panty {including HFA) or otherwiac, Licensee shall usc its
commercially reasonsbic cfforts to resolve the Secusity Beeach and restore the full
inegrity of its Security Systems as quickly as possible. If 3 solution to the
Security Breach is not imnxxdiately availuble (i.¢.. canmot be implemented within
twenty-four (24) hours from the time Licenses becomes aware of the Security
Breach), Licenses shall (s) promptly notify HFA of the Security Breach in writing
(umless Licensoe tearned of the breach from HFA); and (b) cease all further digital
tromsmission and/or reproduction of Liccnsed Works 10 the extent such activities
are or could poasibly be affected by the Security Broach, pending full resolwtion
of the Security Broach, unless otherwisc agreod by HFA. In such a case, Licsasce
(x) shall kecp HFA reasonably apprised of the stsums of its cfforts to resolve the
Security Breach: and (y) shall sot rexuine the activities that were suspended
pucsuindt 10 this Subsection 5.2 until the full integrity of its Security Sysiems has
been restored.

Ta the eatent Licensce cmploys third-pasty technology in order to operate,
1icensee shall use its commcrcisily reasonable efforts to maintain snd upgrade
such technology by (a) diligently monisocing any thied-party notifications of bug-
fixes. security holes and functionality imprevements; and (b) obtaining umy
availsbls upgrades ond bug-fixes, and installing, testing and distributing such
upgrades and bug-fixcs as ncecrsary 30 &8 to maintain the intcgrity of its Security
Systems.

Licensss shall use its commercially seasonsdle efforts 10 prevent any
unsuthorized digital transmissions and reproductions of Musicul Works by

-+ #.07

vy,
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Roya!lyandSemruy(.omplunu . ?;, : e
61.

operators and uscrs of the Service and/or in any facility, on any device (iocluding
but not limited to Local Units) or by anv pason unde: the uupctvmon and/or
mmml of ansu : _ . ) )

i
. t

Na(wnhsumdms, withom limiting’ and in nddmon to the gmcml ngh pursuantto .
industry custom and practice of HFA and/or sy Participeting Pubhaher-humpal !
to cxoming the books and records of Licensee in connection with Licenses's use
of the Licensed Works, HPA shall be eatitled. upon thiny (30) days® prior written *
notice to Licensee, to conduct, at the expense of HFA, an examination of solely
those books, records: operations and Security Systems of Licerisce directly relntedt
to the activities of Licensee: in connection with the aperation of the Sérvice
("Royaltymd&cnmyﬂmlmdm") mdmmmwﬁuhal.mmmu in
compliance with ifs reporting: paymen and sccurity abligations under this
Agreement. HFA shall not scek to initiatc a Royalty and Security Cxamination -
more then onrce cvery twdve(lZ)mmnhwmorc than three (3) yeurs l'ollowmg‘
the termination or expiration of this Agreement. After HFA conducts a Royalty -
nndSecnﬂtyExamlnndonhetetmcrmmpcaofagivcnpuwdmdmym i
arising from such Royalty and Security Examination are fully and finally settled
by the partics, such period shall not be reexamined by HFA, excep(tolhceuem ‘
that a Royally and Security Examination of another petiod raisés issucs relating to
the previously settled penodo' in the case of demonstrable fraudulent condiics on :
the part of Licénses in c\muon wnth the prcvumly scttled pemi

Ehxmgthcmmolnkoynny mdSemntyEmmcn.lmonrequesl by HFA"
or an examiner acting on its behalf; Licenses shall within five. (9) businexs days
(a) provide access to any information that may be calted for by such request,

" inchufing without limitation any (i) books, records, files, logs, reports,

compilations, mpdmmdah«doamnmmwhwminmadeamic
form, that were oz could be used ar required to generaie or verify Licenisee™s:
Statements and/or that reflect of sumsnarize Licensees’ Staternents; (i) finaccial
information, including books; records; ledgers, reports, and other documentation, -
reflecting cash receipts and genernl revenue accounts to the exteat such M
mfomwnmxdaudmlyamdncalymmeammmlmmdundamu< :
Agreement; and (iii) files, logs, reports, compilations, testing and muniiuring duta
mmwwmmmwwmmmmmnmmmyd
Licensee’s Security Sysiems (such information, along with the information
dexcrihed in the items (a)(i) and (a)(ii) oflhh&bseclm 6.2, collectively referred -
mau'boemtaﬂw").md(b)ﬂmynhammmcofpmlwhom L
familiar with the technical and operational aspects of Licenses’s

computer,
“hordware, sofiware, Secirity Systems (collectively, “Operationat Systems™) who

mtobemdemlaﬂcbyhecnm.pmwdemlmmmd/ochmﬁmalmw
such Opcrational Systenis, as requested, sufficient to permit HPA or its
examiner(s) to conduct meaningful tests and analysis to verify that (i) the
OpamwuﬂSyummpmpulymdmuuymmmﬂpmlnsmemof'
meLhmedWoth.mdmyaumpayabbmucfw.mmm:mp(mdbymem

Ex 23
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7.

of this Agreement; and (ii) the Operational Systems are in compliance with the
security requirements set forth in Section S of this Agreement. Licensce shall
provide the information, systems access and personncl required by this Section
6.2 free of chacge and, untess otherwise agrecd by HFA or its examines(s), m
Licensee’s place of business. Al the request of Licensee, prior to commencing the
Royalty and Security Examination, any outside examincr acting on hehalf of HFA
shall execute a Nondisclosure Agresment substantially in the form of Exhibit D
herelo. .
During the course of and/or following completion of the Royalty and Security
Examination. upon request by HFA or an examiner acting on its behalf, Licensee
«hall maks available, ot reasonably convenisnt times dering normal busincss
houts, company personnel at an sppropriate level of seniority and/or technical
ability to discuss and/or resolve particular issues and findings acising out of such
cxamination.

Licensce shall maintain any aad all Documentation thut reasonably might be
expecied (o be relevant 10 HFA's conduct of o Royalty and Security Examination
for a period of at lcast three (3) years following the expiration or termination of
this Agreement, valess there is 3 Royaky and Security Examination in progress or
not fuily resolved as of the expiration of such period, in which case the
Documentation shall be maintained uatil the Royalty and Secwrity Examination is
fuily resolved to the satisfaction of HFA.

If 3 royaky examination reveals a aonpayment or underpayrent of royskics due
10 HFA, the amounts detcrmined to be owing shall be subject to intesest payahle
at the rate of prime plus two percent (2%) calculated from the dite the royalties
were due %0 be paid under the spplicable repurting period (o the date of ultimaic
payment (0 HFA.

Termination/Defaukt

7.1

All ficense authurily pursusnt to Licenses tssued hereunder shall terminare upon
the expiratioa or termination of this Agreement (unless such Licensex are renewed
pursuant to a enewal of this Agrestent as contemplotcd undeg Section 3, in
which cane the terms of renewal shall apply as appropeiste), and any further
transmission, reproduction and/oe playbsck of any Licensed Work after the
cxpiration of this Agresment shall be prohibited and actionsble as s uct of
infringcocnt under, and fully subject to the remedies peovided by. the Copyright
Act. Notwithstanding the foregoing, provided that the Agressoent has nut boeen
Lenminuted due (o Licenses's heeach or default, anry Server Fixations existing on
Scrvers and/or Local Unit Deliveriss existing oo Local Units as of the expivation
nfthe Agreement may remain on such Servers and Local Units; provided,
however, that such existing Server Fixstions (in additien to the Locsl Unit
Deliveries) may not be fucther reproduced, diswibuted oc pluyed aftcs the
expiration of the Agreeneent.

Ead
-8- A e
2w
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72, Notwithstanding, without limiting and'in addition to any uthcr remedy that inay
be available at law or in oquity and/or under this Agréement, Licensee - -
understands and ugrees that: (a) in the event Licensee fails (0 account to HFA .
pay royaltics provided for in Section 2, HFA may providc wrilten noticé to )
Licensce thut, unless the default is fuily remedied within thirty (30) days from the.
dine of the notice, this Agreement and any | icenses issucd hereunder. will be
sutomuttically terminated, and that such termination will render the transmission
and/og reproduction or both, of any Licensed Work for which royalties havs not
been fully paid actionsblc as an ect of infringement under Section 501 of the
Copyright Act, and fully subject to the remcdics provided by Scctions 502
‘through 506 and 509 the Copyright Act; (b) in the event Licensce is.in material
breach or default of any of its obligations under this Agreement, HFA may
provide writicn notice to Licensee that. unless the default Is fully remedied within
thirty (30) days from the date of the natice, this Agreement and uny Liconies
issued hereunder will be automatically terminated, and that such termination will' -
render the further transmisxion and/ar reproductinn, or hath, of any Liconsed
Work dctionable as un act of infringcmont under Sectian 301 of the Copyright -
Act, and fully subject to the remodics provided by Sectians 302 through 506 and
509 of the Copyright Act. Liceuseo further understands and agrees that in the
case of infringement, irreparabde hinn miy be presummed. and HFA and/er any
affected Publisher-Principal(s) shall be entitled as appropriate to scek injunctive
relief, in addition to any other remmedy that may be available at law or in equity _
and/o under this Agreement. tiar the avoidance of doubt, and without limitation,
Licensee's breach of any of the obligations and/or limitations imposed by )
Subscctions 1.5, 1.6, 1.7.and 1:8 aind Sections 2. 5 and 6 of this Agrcement shall
be cunsidered a material breach of, and default under, this Agreement. '

" 73 To the extent permitted by opplicible law, and without limitatioa, th occusrenice’

of any of the following events shall also be considered o material breach of arid
.defaukt under this Agrezment: (u) Licensee's dissolution and/or the liquidation of
all of Licenses’s assets; (b) the fling of a potition in bankruprcy or insolvency or
for an arrangement or reorgunization by. for ar against Licensee; (c) the o
appointment of a ceceiver or trustee for all or a portion of Licensce's assets; (d)
Licensee’s assignment of assets for the benefit of creditors: und (e) Licensee's
insolvency. Upca the occurreiice of any of the évents described in items (a)
through (e) of this Section 7.3, notwithstanding, without limiting and in addition
10 ahy other remedy that may be availoble'at law or in equity and/or under this
Agreement, this Agreenient and all license authority pursuam (o any Liccnses
granted heseunder shall temmiriate sutonratically withoit the requirement of any
further action on the part of HFA of the Participating Publisher-Principals.

74, Notwithstanding, without limiting and in addition to any other remedy that may
he availahie at law or in equity and/or undes this Agroement., including withous
limitation the femadies set forth in Section 7.2, ths breach of any of the provisions
set fosth in Sections 1.7and 1.8 and Sections 5 and 6 shall catitlc HFA andlor any
relevant Publisher-Principal to specific performarive of such provision and/osto *

C001012177 |




terminate, effective immediately upon the giving of notice, the license authority
pursuant to any Licensc granted hereunder.

78.  Notwithstanding the cxpiration or termination of this Agreement, Sections 2, 4. 5
and 6, 7, 8, and 9 shall  the extent applicable survive and continue to bind the
parties and their legal represcntatives and successors.

8 Proprictury and Confideatial Information

8.1. HFA shall have no obligation to pesform its obligations hereunder unbess and until
Licensce enters into the Data Access and Use Agrecment, aitached hereto and
incorporated hercin as Exiihit E (the “Duta Access and Use Agreement™),
governing the nondisclosure and use of HFA Confidential Information (us defined
in the Dota Access and Use Agreement) by Licensee.

82,  Tothe extent Licensee secks to have a third-party individual or entity obtain
access to HFA Coafidential Information for purposes of obtsining and
administering Licenses and otherwisc fulfilling i obligations under thix
Agreement (each, & “Third-Party Administrater”), Licensec must obtain [IFA’s
prior consent of each such Third-Party Administrator (such conseat not to be
unrcasonably withheld). Upos HIFA’s consent to Licesnsee's use of such Third-
Pasty Administrator, HFA will require that such Thicd-Party Administrator cnter
into 3 data uccess wnd use agreement with HFA substantiatly in the form of the.
Data Access and Use Agrecment, prior to atlowing such Third-Pasty
Administratoe access to any HFA Confidential tnformation,

83.  HFA agrees t0 restrict circulation of Confidential Information (as defined below)
to thane employees, dicectors and their advisory, officers, HFA's advisors, and/or
Publigher-Principals (collectively, “HF A Reeiplonts”™) who may require access o
Confidential lnformation; and when HFA informs such HFA Recipients of
maticrs concering this Agrecment and the Exhibits thereto, such HFA Recipients
shall be givea instructions to hold in confidence Wil Coafidentiul Information
made available 1o them aad to use the Conlldential Information only for purposes
cuniemplated by this Agreement or otherwise ia fustherance of HFA's interests.
Disclosure of Confidential Infarmation 10 news outlets or the public is stricily
prohibited. “Comfidentisl Information”™ shall, for the purposcs of this Section
4.3, mean aay and all information and matesial Licenses dixcloscs to HFA
(whether in writing, or in oral, graphic, electronie, or any other form) that
Licensee indicates verbatly (in the casc of oral disclosures) or in writing (in the
case of all other disclosures) that the information disclosed is conlidentiul to
Liccrses as it relates to Licensee’s businesy, its products, services. businexs
strateygicy, cupabilitics, and/or business affairs.

% Mhul-nul

9.1.  Admisistrative Fes. In addition to the toyalties psyable hercuader. withia five
(5) business days following execution of this Agreement, Licensee shall psy to

L1188 -10- e,
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9.2.

- 93.

9.4.

9.s.

9.6.

HFA a ongime admiinisteative foc o_ .
min constderation of HFA Sadmmnustrative expenses in connection with
the gy

Niisiier opt-out and licensing processes contcrplated) hercunder.
Nowwithstanding the foregoing. HFA reserves its right ta assess addiionat .
administeative fees in connedtion with futwre agreemenly beiween the parties, -

. 0 . . K . : !

Notices. All natices hereunder shatl be in writing and shall be deemed effective
() if provided by hand delivery. upon delivery: tb) if provided hy overnight
couriee in tite for and specilying next day delivery, dne (1) business day
following the date sent: and (¢ it provided by reyistercd or certified mail, return
receipt requesterd. five (5) business days fotlnwing the dute mailed. C«Sunmy
copies of docunicots ny be (axed; however, such copies shall have no I

zal force |,
ot hinding ellect. Notices shall be sent t6 the following uddresses:
: Jollow :

10 1FA: . LI oo

To the address sci forth above. Ati: (k-m.rle Ct)ﬁmsél. "Fax: 646.487.6798,

It to Livensee: ,

To the addvess set forth above. Atn: Linda Shitmon, Fax: 7614442301, © .
with a cduncs‘y copyto;

Rabert A. Rosenbloum
GREENDERG TRAURIG, LLP
3290 Northside Puskway, Suite 400
Atlania, GA 30327

Fay: 678.553.2212

Puhnd!y; Neither party shull issuc uny press release dr'olhgr»pu!ili‘cil y docament
concerning this Agreement without the prior written consent of the othicr party.

Assignment. This Agreement is binding on the parties and their respective - O
cexceutors, administrators, legal repeesentatives and esvors, Neither party oy
assign this Agreement without the written cunsent of the othier party,. - .

. . 13
Entire Agrcgment; Amendmcat. This Agrecment represents the entire .
understanding of the parties with respect to the subjett matier heseof, supersedes . 3
all prior and uniciipuraneous agresments and understandings of the parties with
respect (o the subject matier hicreof.-and may nat be aiered or amended except in -
a wrinen instrument exceuted by both parties, . v

5 i

-Governing Law; Jurisdiction. This Agreement shall be governed hy aml

constried in accordance with federal law and/or the aws of the State of New
Yurk uther than such faws, rufes, reglations and case law that would resule inthe -
application of the laws of a jurisdiction sither than the State of, New-York. With

COOlOlZI?@




9.7.

E LY

9.10.

respect to any action ur proceeding urising out of this Agreement, the parties (a)
agree that the sole und exclusive venue for such action or proceeding shall be in a
court of appropriate jurisdiction located in New York County, New York: ()]
agree to the appropristeness of, und waive any objection canceming, the propriely
and/or convenience of. proceeding in such ventte; and (c) consent (o the personal
Jurisdiction of such court

Severability; Waiver. If a cowrt should determine tha any part of this
Agreement is invalld or unenfarcesble, the remainder of thix Agresment shall
remain in full force and effect. Perlurmance of any obligation required of o party
hereunder may be waived only by a written waiver signed by a duly authorized
officer of the other party. which waiver shalt be effective only with respedt to the
specific obligation described thercin. .

Headings. The titles used in this Agrcement are used for convenience unly and
are not 1o be considered in construing or inkcrpreting this Agreement.

Assistance of Counsel. Each party hereto acknowledges that it bas been
represcated by its own independent counsel, who hus reviewed this Agreemens |
and discussed the terns berein with his o her respective client prior 10 cxecution,

Couaterparts. This Agreeveal muy be executed in multiple counterpars and
delivery of an executed counterpen may be made by facsimile, cach such
counterpast to be considered and accepted as an originad, and ull such counterpurts
together (0 cunstitute a single Agreement,

IN WITNESS WHEREOF, the parties have cxccuted this Agresinent ax of the

Effective Dats:

BUS

RADIO, INC.

THE

HARRY FOX AGENCY, INC.

By: wmi %

Title SVP of Bshusss Mbirs

Crnerml Comsel andeso
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Exhibit B

Usage and Royaity Reporting Laysst - Bus Radle
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ARCHITECTURE OF BusRabp1o | . . . . . ..
ASSET MANAGEMENT T Do
Bricf describing the handling of assers on cach BusRudiu o '. TR
n\'«mb’azlqé, . ‘ ‘
Contents - - L o . o
(o ; = ol - i oS . ’ :

1 e

'\M'I_L % N . . .., o . ‘A s
Scheuling of ssscea N e —
Playback of on hiaard assets : oo :

Contect

PR e

Introduction ' :
The underlying goat of the BusRadio system is tw have the sccucate and efficient reproduction of all

asxcts duriog playback.  Every assy, once detiverat t euch BusRadin form the BusRadio serve, is .
played back in its entirexy and is scheduled by <he BusRadio, Iac. music direawor, . . r

Asset playback .

Fvery DusRadio on the necwurk mgincains » lcal sturs of all che xavets that the seiver pushed @ it
In facy, the scrver knows piecisely which asscts st on which BusRadio, and can aut unly push an
: uuxwdcbu&htc:nudubwmdd«pdmﬁfﬁ:dm,Enénlnntiﬁtmwdmamm
Flash v in the BusRadi, s in sy thit cxn b ccersed by coe BusRadio solcwne,

encuded for vptivdzed rernispoct over the BusRediv systom.  For exsmple, a0 arignad 15 servnd . <!

f
Fach smset pushed o the Buskadio is 4 essce copy of the ociginal.sssers conrent, bur simply & =
pmmﬁmlmli:uiﬂ-lsmpnmuwwmmnkgdmthbq-homm ) .

aw'vm&’wdhn&m:fmlohnhkmfdaﬂyﬁumyﬂn

this ‘playEsy scripr
informs the BusRudio device when to siart plaping ‘cach asdr. R example, it may say thar s the . -
beginning of she show to play asset number 22, sad 09 cross fade that with ssset number 23 sarting | -
soventeen sccunds bun the show.  The idendty of each asses is disdncr, but co the Hswner of

]

gh the ine of 'a “playlinn script” — l
Mwhdkswumwwmahcwmduwamiﬁm%hgmmb o ) {
]

‘

ather!, .

N . . ,
The purpose of this is because each asset fur a shiw is crehéd sbuard the BusRadin, and thar aseet-
may be used in more than one show ia the day. Anuther system may simply “copy™ and “re-render”
the show n plaes, ha that is bighly inefficient when it comes to compuiational and storage resources
.-chhthmwman@M@qﬁu’ . o

‘

! Asici 2 auay be the DY wiking Gver e énd ol asses 22 which coukd be i sovg, '
Page 173
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PLAVEHA X O ONSBOARD ASS! . )
Whea a BusRadie runs a playlist, what i is actually doing s decoding exch asset ikt its raw sodio dan
and place that ino s wn second buffer. The ten secud buffer comes into play s that if another
assct overlaps ot cross fades inw this assee, the BusRadin can have time to propedy mix the wo
audio signals together 30 that the content of each asucy can be cleady heard without moudificetion o

loss of sound.

Pop 205

U Sy as Sadios, e,

Proprc any ol Conhlenrk:d
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Sy

tss -

- BahibitD . - ~ - ‘
IDATE] . L

IADDRESSEE]

ILICENSEE]

|ADDRESS|

[ADDRESS|

Re:  Royalty Examination of LICENSEE (EXAM PERIOD)
To Whom It May Concem:

We have been requested by The Harry Fox Agency, Inc. ("HFA”)  examine,
cummencing on DATE, the books and records of LICENSER for the period EXAM
PERIOD in connection with LICENSEE'S royalty reports and paymeats to HFA-
affiliated publishers.

We agree that. except as suthorized in writiog by LICENSEE, we will not disclose to
anyone other than HFA, its officers and employees, legul counscl, HFA's dircctars and
their advisors, and Pasticipating Publisher-Principals, any information that we obtain
from our cxamination of LICENSEE' hooks and records; provided, however, that we
nmy disclose such information in the cuntext of a legal action or proceeding. and further
provided that it is undersiood that HFA and its affiliated publishers may disclose such
information as they deem appropriate

Sincerely,

[AUTHORIZED EXAMINER}
on behalf of
|EXAMINER'S FIRM]|

O
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DNuta Accens wod Use Agreement

20
This Data Access and Usc Agrcoment (“Agreement) is entered into as of December ﬁ_. 2006 by and
between The Harry Fox Ageacy, inc.. a New York corporation, having its principal placc of busincss st 711
Third Avenus, New York, New York (“HFA™) and Bus Radio, Inc.. a Delaware corperation. with an office at
160 Gould Street. Suise 201, Neodham, MA U2444 (Recipient™).

WHEREAS, Recipiuu {alvo referred 10 at timies herein as “Licenwee™) and HFA have catered. or expect o
cnier, inty U vertaia Ticenae agreement, dated as of December JL2 2006 (the "License Agreement™)
pursuant to which HFA hes gramed. or will grant, limited rights 10 certain copyrighted musical compositions
{each. a “Musical Work™) in connection with the operation of Licenses’s digital muske servics: and

WHEREAS. Recipioat sccks 10 accexs and we certain HFA Confidential Information (delined in Section §
below) as necessacy 10 obtain and administer the licenses issued under the License Agreement (each, a
“License™), and 23 otherwise may bc ncecssacy so comply with Licemsce's obligations under the License
Agreement (cullectively, the *Pucposs™), and HFA has agreed to allow Rexipient such limited acvess 10 and
usc of the 1A Confidcnaial Jaformetion solcly ax y 10 nplish th Purg

NOW THEREFORE, in consideration of the premizes of and the muel promiscs. covenants and sgreenats
contained in thix Ags HFA and Recigicnt agree as fol)

1. HFA Confidontinl Infarmation.

“HFA Confidontisl Infermution™ means sny and all information ad maweriad disclosed by HEA W Recipient
ar obtained by Recipicnt from HFA (whether in writing. or in ural, graphic clectronic or any other form) that is
proprictary sad/or is istended by HIFA to remain confidential relating o HPA's business and its databusm.
products. servicen. business stratcgies, capebilities or busines affairs, including withow Nmitation. il deta and
information relatod to the Musical Works and ownership thereof andior HIFA’s publisher-principals.

2. Non-Disclnsure sad Limited Use.

Recipiont covenants (w) 10 hoid alt HFA Confldential Information is sirict conlidence, (b) tha it shait disclose
(ammmnunwmmmwmhm:my.mnmo
know or aceess such HPA Confideniial Information 10 ascomplish the Purposc, and who are bound by
nondisclosure aad wse restrictions snd obligations comparable to and at least as restrictive to thoss set forth
hecein, and (c) that 1t shall not dinchome 10 any third party, including any agent, coatractor, consuliant or cther
mummmpmymmmumc«fmmmmmmummm
cntered im0 & writies agreement with HFA in (oce and substance of this Agreement govermning

noadisclosurs and wse of the HIFA Cunfidential Information. WM-cmtmuMmm
mAmﬂwuﬁbumthwN(ﬂmcmw

to accomplish the Purpose. Recipient agrees to notify HFA immedistely upon obtaining any ieformetion
regarding unautherized disciosure or access to the HFA Crnfidensial Information.

Nawlmh. she disclosurc und wee restrictions in this Section 2. Recipient may disclose HFA Confidential
iow (i) that is independently derived or acquired from a peny not aubject to a duty of confidentiality to
lKFA.or(imoumqudumulhomd.mdmmmmwm
upom receiving any such soguest and 10 the extant thes & may de 20 withowt violating any law, Recipient prior
lonﬂdnlndvuuWAdMMhaﬂ.Ml’Amyuhmhwmanh-m
1o pretoct the HFA Confidential lnformation. During the Term (defined in Section S below) and for a peviod
of theee (3) yeam followiag the termination or expicasion of this Agrosment, Recipient agrees te permit HPA 0
Inspect, on a semi-annual basis, dusing regular busincss hours sad wpun reasansbie prior sotiee, the point or

C001012188



pointx a1 which the HFA Confidential Information is (or was) used in Recipient s facilities. if any, and ©o
furish whatcver assistance is reasonably nccessary to permit HFA (o datermine whether Rmmem. mcludmg
its cmployoces, agents, subcontractars, independent conmrx. cmmhnuu or olhec pames. if f any. ace in
cmlnnce with this Agrumuu . . . e

3 Ownership.

Reciptont scknowbadges id agrees that alt right. ttlé and | interest in and to the HFA Confidential lnformation

_ (including all copies, extracts and portions therouf) is and st resiain the sole property of HFA. Recipient

does not acquire (by ficense o otherwise, whethey expeess or implicd) any intetlécual property rights or other
rights under this Agreement o any disclosure or access hereunder, except the limited right W usés such HFA
Confidential Information in strict accondance with the express provisions of this Agrecment, All rights rélsting’
to the HFA Confidential (nformation that are act elp:nsly granted lmwnd:t o Rulplcm arc reenvedand ¢
rewined by HFA.

'y Nowm'lmmmu‘tm :

EXCEPTA&OTHERWISEMAYBBB(PRESSLYSBNRTH IN'IHEUC‘ENSEAGREEMENTWNI .. '

RESPECT TO LICENSEE. HFA MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND,
WIETHER EXPRESS OR IMPLIED, WITH RESPECT TO THE HFA CONFIDENTIAL INFORMATION
_OR ANY USE THEREOF, AND THE HFA CONFIDENTIAL INFORMATION IS PROVIDED ON AN“AS
15" BASIS. EXCEPT AS OTHERWISE MAY BE EXPRESSLY SET FORTH IN THE LICENSE '

AGREEMENT WITH RESPECT TO LICENSEE, HFA HEREBY EXPRESSLY DISCLAIMS ALLSUCH
WARRANTIES. INCLUDING, BUT NOT LIMITED TO, CORRECTNESS, COMPLETENESS. -
'CURRENTNESS, MERCHANTABILITY OR RITNESS FOR A PARTICULAR PURPOSE OF TIE LIFA
‘CONFIDENTIAL INFORMATION OR OF THE MEDIA ON WHICH THE DATA IS PROVIDED AND
'SHALL NOT BE LIABLE FOR SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES

. 'ARISING OUT OF OR CAUSED, IN WHOLE OR IN PART; BY HRFA'S NEGLIGENT ACTS OR

OMISSIONS IN PROCURING, COMPILING, COLLECTING, INTERPRETING, REPORTING.,
'COMMUNICATING OR DELIVERING THE HFA CONFIDENTIAL INFORMATION OR IN .
OTHERWISE PERFORMING ITS OBLIGATIONS UNDER THIS AGREEMENT, FVEN IFHFA HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE.

S, Term; Termination. ‘ I B
ThisA;mmwiﬂcont!mf«thammdﬂwLbcmAgrmm(mHmsww:Munmo

(m“rm“).unteumnrmmuadbyuﬂklnmwu HPA may terminate this
Agreemént at any time upon writlen notice. Upon tefmination of this Agreement, HFA shall have o fucther

chiigations to disclose v Recipient or permit Recipient to sccess any HPA Confidential bfurmativn, but €ach

paty’s rights and obligaions shall mwbcwnvcmeunumhnaexpuulm ofdmAg:mm
6. MncofHFA Coafidential Information. “
Promptly following wupmmormnmlmdmh Aguanm.ﬂempml shall pisrge and destroy any and

all records and cupies of HFA Confidential Information fmmykxwdmmmmm,

Recipiear's dircct ur indirect control, and any ather media an which any HFA Canfideraiad information may
bave been provided, together with alf coples thercof, whether i printed or machine readable form: provided,
however, that Recipiéat iy retain any records and cupies of HFA Confidential Information solely to the’
umwwmmmqmmhmmfulrllmmmvoulmmmﬂamm
Agreement, inctuding withont fimitation. Licensee's accointing and royalty and security '
obngnnmmmmZMGdMMAmmnwhxhpawdmd:madsmmswl
be purged and destroyed as dexcribed in this Section 6. Notwithstanding the foregoing, Reciplent is not
required to purge and destroy any HFA Confideatial Information to the extent such HFA Confidentiat

O
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Information was independently derived or acquined {rum » party not subject to a duty of confidentiality to
HFA.

kS Assistance of Conmnel.

Each pasty horero acknowledges that it has been afforded the oppuriunity to be represcnied by its own
indcpendent counscl for purposes of reviewing this Agscement and discussing its terms prios to execution.

8. Specific Performance.

Rexcipiert acknowledges that a breach of Recipient’s obligations in Sections 2 and 6 of this Agreement
may resull in imeparahie harm, the extent of which i would be difficuk 10 ascertain, and (herefore
agrons thut HFA shall be entiticd to seck immediaic injunctive cetief 1o enforce any such obligation in
akdition to amy ather legal remedy to which HIFA migti bc entitied.

9. Amigament

Neither party shall assign. delegute or otherwise wansfer, or dispoac of, whether volunuwily or
iuvollmﬁ!y.byowlﬂmduvwawwk&mydhm«obllﬂammm%mm
Peior writtes cunsent of the other pasty, not 1o be unreasonsbly withhcld or delayed: provided thar
cither pasty may, without the prior writtes consest of the other party, assign, sell, transfer, deloyate or
atherwise dispase of its rights sad obligations under this Agreement, as a whole. to (a) an alfifiste
solely in coamection with 8 cOPOrate resaucturing or rearganization (b) if required to do 50 undwr
applivable taws, rules wsd regulations ur (¢) via s Change of Control (cxecpt to 8 Prowibited Enity).
“Change of Control” mesns () the consumvwation of a merger or consolidation, of sals of other
disposition of substantiaily ai} of the assets of a pasty or (b) the acquisition by aay individual, catity or
group (within the meaning of Sections 13(d)(3) or 1-(dX2) of the Securities Exchaage Act of 1933, as
smended) of beneficial ownership (within the mecaning of Rule 13d-3 promulgmed under xuch Act) of
mace than fifty pereent (30%) of cither (i) the then-autstanding shares of comaon sock of kuch party
or () the combinod voting power of the thee-owtstanding voting securities of such party entitled to
muwm;inwmam*mmmwmu mean A proposced assignee where
(vmcpwmwdmmqmmmnumwmaa-ummmm:ud
this Agreenent and to sssume sl of the sesigniag party’s obtigations and libilitica hercunder, (w) the
Wmamuwm.«umamwuﬁmumau«m
or is insolvent (or would otherwisc mcct the terminstion criteria set forth in Section S showe): (x) the
propescd assignee is involved with a busiacss thet is moratly reprehensible («.x.. porsography). (y) the
proposed assignec is a material jofringer (this term relasos 1o the cestriction on sublicensee vis o vis
mimwnumwmmmmsmamummmudwm
padty. Any purported assigament, sale, transfer, delcgation or other disponition by a party, except 33
expreisly permitied herewader, shall be null and void.

. 3 Miscelionsous,

mw(mmmmwwmncuuismmymuﬁwmm
W&mmmminuhmbjmmhﬁdwdlwhu
CONMETAPOraNecUS represeaiations, di o, proposaln, negotiations, conditions. communicasions and
Mmaumummmuhuthmmvm. No ameadmont,
modificatios ur waiver of any provision of this Agresment shull be effective unless in writing and signod by
duly astharizer) sigaateries of both pasties. The waiver by either purty of a bresch of or a defank undes sny
mammu]mu«mﬁslwﬂwdmywmaudﬁﬂmu
samotayuhtrmvkioldl&wmshlluyddaywa-mum’mo’ahcvmw
exercise or avail itself of any dight or semexdy (hat @ s or muy have hereunder operate as & walver of any right
or remedy. mu.munummu,ummi-mmmum«us«ua
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New York. withuut refereace to ils conflicts of lawx provisions, This Agreemen and the rights and obligations
hereunder may not be assigaed ar delegated by Recipient. in whnle or past. whether vofumarily, by opecution

- of law, change of control or atherwise, without the prior written consent of HFA. Subject to the foregoing, this

Agreement shall be binding upon and igure to the beiefit of the panies and their respective sucoessors and
permrited gssignx. {n the event that aay of the pravisions of this Agreement shall be keld by a court or ather
ribunal of competent jurisdiction to be invalid or unenforceabic. the remaining posticnis hercof shall remaln in .

full force and effect and such provision shait be enforced to the maximum cxtent possible so as to'effect the

intent of the panties and shall be reformed fo the extent accessary to make such provision validand
enforceable. The parties are independent ™ and neither party shall have any autherity of any kind to
bind the other panty in any respect whatsoever,

Tho partics have crecuted this Data Acoess ad Use Agreement s of he daie firs above writtea:

THE HARRY FOX AGENCY., INC. * " BUS RADIO. INC.. S

Tide: S of Bostarss Movrs e
Gonerl Comse! a~d C50-

TSRS

O
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RIAA Ex. 106-RR C )

Agreement made as of the 1" day of October, 2000 between RlayNetwork, Inc,{formerly
known Stetix Music Company) 8727 148® Ave., N.E. Redm A 98052 (Licensec)
and THE HARRY FOX AGENCY,, INC., 711 Third Avenue, New York, New, York
10017 (“Agent™) as follows: ' : '

(3)yemﬁ'omthedatehereof,mmlSeptember30 2003 TheAgmnnem,as
hereby amended, is in all other respects ratified and confirmed. :

Edward P. Murphy -Adam Brotman |
o/b/o The Harry Fox Agency, Inc. _ o/b/o PlayNetwork, Inc. O

O
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Agreement made as of October 1, 1997 by and between Stelix Music Company, 215 8th
Avenuse North, Seattle, Washington 98109 (hereinafter referred to as the “LICENSEE")
and THB HARRY FOX AGENCY, INC. of 711 Thind Avenus, New York, New York
10017 (hereinafier referred to as “AGENT™).

Whum,AGBNTuthnlnmm;mdeolbcmagmtformnnmmuw
pubwm@mwmwmdeomlynfmedm as “Publishers”)
who own or control the rights hereinafter licensed in their respective musical
compositions;

thau.LICBNSEBhempdinﬂwbnmmdeannduﬂ
foreground music services (providing subscribers with copyrigited musical works
Mnmﬂ)dhﬂmwmwwmymwhu

Wheress, LICENSEE, in order to record the musical compositions ownad by the
Publishers aad to reproduce and distribute the recordings, is required under copyright law
to obtain a licenss from the Publishers and accordingly desires to obtsin such a license
from ths Publishers for the use of their respoctive musical compositions; and

Whecess, AGENT has besa suthorized and instracted by its principals, the
Publishers, to issus a licenss f0 LICENSEE;

NQW THEREFORE, it is agreed as follows:

1. mmummmwmmmhuumed

:ctiuformdonbdal!o!mpnmtb thohbhdun.

2. thmh&f&n?@iﬂmﬁaﬂhﬁb‘dmdm
WWMMMYNXWWDMRY"nRu
from tinee to time asisended and supplemented, sxcluding thorefrom however, thoee
Publishars who are the subject of notisss from the LICENSEE to AGENT excluding such
publishers from thé operstion of this Agreement. The right %0 excluds Publishers flom
the operstion of this Agresment (hereby reserved) may be excrcised from time to tims by

AGENT pursuant to instructions from, and acting on behalf of, such Publishers so

H
t
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i

excluded, provided that any such exclugion shall not applyw any compositions licensed-

Aandreeordedundathismpnorwthodmof&eduﬂvuyofthemdcoto

LICENSEE relating to their exclusion. - N
3. Thetemofthstgmementshallbefonpeiodofﬂneeym

commencing as of October 1, 1997 and terminating September 30, Zoooomnaﬁer
referred to as the “Term™).

4. mwntoxywnhinwmmthedghtshminaﬁancmdmaybe
exercised by LICENSEE is limited to the United States of America, its temitories and
Wsmmmmdmgmkhomaehaﬁamfmmasﬂemm

s, Forthepurpouhueoﬂthetbllovﬂngnon-e:dusivenghtsm

‘hemby mmedtoucmmwmzmbhahavmhrupwtmthe “Licensed

Compositions” (assuchwmmhamﬁerdeﬁmd)dmingﬁeﬁmmmrmvnm
tho‘l‘cmtory .

©a)y Therightsmmechanicallyrqmmﬁo.tomake
mot&mof&ohmdwmmwbmndnumtmg
m&nymmnvﬂmmmdmgdghuumﬁom
merweedwowwwmmnuofmchnm).mwhole«in
" . - part for the purposes of using such recordings in and only in
' mconnecuonmtthmeSewieeaﬂmﬂshedbyucm‘!SBBbm
: customas.

b) 'l'henglntomakeanduseeopmofmchmodmgam

- connection with LICENSEB's Music Services anly and the right to
mabmdﬂumshwpmdmwhmwdmgsmibm&rm
incamccﬂnnwlmMnsicServicuonly

¢} Thorights herein granted %o record and malke copies of
~ recordings hereunder embodying performanees of thg licensed
composidomshaﬂincludemondhpolwﬁntape,diwe.orw

ommmmmmmmmmwm
_dmc«mlynotmcompan!edbythemordhgnfvimﬂimaga

" d) - Neither the titlosior lyrics of the Licesided Compositions
-.shanbochmgpd.suhsﬁnmdﬁmaddedmormmedwlmm
: mewnmeonmorinmcpmlygl‘ubmbcu. -

B
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o) The public performance of the Licensed Compositions, as
embodied in the recordings by LICENSERB, is expressly

rights liccnses from the respective Publishers, the Amexican
SouuyochmpomAmhonmdPubhsbm(ASCAP).
Broadcast Musie, Inc. (BMI) or SESAC.

)  Inaddition to the foregoing non-exclusive rights granted to

ucsusmbymrubmucmvsnamummenguw
transoribe previously recorded vocal/instrumental recordings
embodying the Licensed Compositions, in whols oc in part, for the
purpose of using such previously recorded recordings in and only
in connection with Music Sorvices, provided that LICENSEE -
theretofore obtains the requisite licenses from the record
companies or other parties which own or control the
vocal/instrumental recordings.

g  Theright granted hersin to LICENSEE to furnish Music
Services to customers shall notinclude the right to digitally -

transmit such secvices via satellits or other clectronic methods of

digital trensmission, provided however, in the event that AGENT,

on bebalf of my Publisher grants liconss authority to a third paty .
for the use of such Publishes’s Licensed Compositions for any such
prohidited use, AGENT shall enter into good faith discussions with

ucmmmmmmgam-mhm .

6. For the purposes hereof, “Licemsed Compositions™ shlll.beandbe
desmed to mean those musical compositions with respect to which:

MRS ) Tbnﬂnhmudcﬂmdmmedormmuedby

the Publisher, sad - - el

a,

b) AGmrhumhndmndamkuononmhmiym

2. mmmmnmnchmhﬂymg
’ nmvdby-dmmfofmmm

7. mmw@otmwmmumw
% pay AGENT for and on behalf of its prineipals, the Publishers, for the use of all the
. ummmwwummmm‘rm mdmig«r
- as follows: -

-
-
-
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.8) . Asumequalto twelvapcment (12%) ofthosegmss fees, .
myaluesoroﬂlereonsxdannonspayabletoASCAPpmmnttotho

ASCAPbackgmundmdﬁnegmundhcenseand

. b) A sum equal ﬁo twelve:percent (12%) of those gross fees,

royalties or other considerations payable to BMI pursuant to the
BMIbackyomdandforegrnundlmnseaudpayubletoSESAC

pumunt to the SESAC baekgmund aud foreground lxcma
- ©) LICBNSBB slml] pay AGENT 45 days following the end of

euhcalmdarquarterdun the TERM the sums determined by

j‘subparaamph(a)md(b)éﬂhupmmph7 Such suths shall be

payableonapm-ratedbasiscalwlmdbydividingmenumbuof

. . uses of Licenged CmnposiﬁombyﬂxennmberoleCENSBB’

nmotallcopynghwdmmcaleomposiﬁonsmmMumcSmes

) -in the Territory during the applicable accotinting pericd. The final

momtofmhcum:shanbeknowninthaagyegateasthe

. - “electrical tmnscnption fea.

'd) Ineachmstanmofpaymemonncemmtofmeelectﬁcal .
uwmmnmummmnmammmm
AGBN’rahowlngmdcmlthecabﬂanommmofpmumtothe

_ pxwukmsofl!nspammh? . .

e). Inconnecﬁonwimmmeofthchmed&mmﬁons

hereunder, HCBNSBBshaﬂﬂnmshtoAGENTwpwsofpmyams ..

which shall identify those contpositioris recordéd and supplied to™

. its customers by Publishers gxmxpedmalphabedealordet listing

* - each respective Licensed Composition alphabetically in connaenon

to ths copyright proprietor, snd shall show the dates of such first

~:usoandbeweompmedbymenpplicahlepaymentshmdc

S 'Ammummﬂmby‘maummmmnm .
" inspect, copy, and make abstracts of tho books iind records of. -

.‘,
3

-LICENSBBdmingrmsomblebusinesshoursmvmfym

mwofummwmmmmmmm

’ 'mhmemmuﬁmmdtomeuprmwmmm
mmmwwmwmwlmmmm
mlymuvedﬁyandmﬂhal?nbimhm.

9.

) mslhansexsm-asisnableByHCBNSBEmepﬂoawholb

owned subsidiary, parent or entity which purchased all or substantially all of the

* LICENSEBE’s assets or the capital stock of the LICENSEE or its parent corparation,

provided, however, that in no event shall LICENSEB be relieved of its obhgmoda
haumduw@out&omwnﬂwmmdlkm

]

O
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10.  Inthe ovent that LICENSEE shall fail to make any payment or
comply with any other provision required to be performod by LICENSEE ig this -
Agreemeunt, AGENT shall, without prejudice to any other right of the AGENT or its
publisher-principals under this Agreement, have the right to revoks this Agreement and
the rights herein granted by written notics thereof seat to LICENSEE by cextified mail.
In the event that LICENSEE does not cure such failuve withia fifieen (15) days from the
mailing of such notice, LICENSEE shall be and be desmed to be a willful infringer of
copyright with respect to the Licensed Compositions as to which it has not pid the
amounts due hereunder oz with respect to which it has otherwise fhiled to corply with its
obligations under this Agresment. .

11.  This Agresment and the licenss of rights hereursier shalt - -
sutomatically terminate upon the filing by LICENSEE of a petition in bankruptcy, or
insolvency, or after any adjudieation that LICENSER is bankrupt or insolvent, which
adjudication is mot vacated within 60 days, or upon the filing by LICENSEE of any
petition or answer seekiag reorganization, readjustment, or arrangement of LICENSEE's
business under federal or state law relating o bankrupicy, or insolvency, or upon the
appointment or a receiver for any of the property of LICENSEE, or upon the making by
LICENSER of any sssignment for the benefit of creditors oz:upém the institution of any
proceedings for the Equidstion of LICENSEE’s business for the termination of its
corporate charter. Tarmination and/or expiration of this Agreément shall be withiout - -
prejudice for monsys due %0 or 10 become dus 1o AGENT and without projudice fo any - ..
other right of AGENT or the PUBLISHER under this sgreement. Tesmination shallnot
affect the Hcense of any Licensed Composition for which the foe has beea paid. _

12.  Nothing berein contsined shall constitute a waiver or relesse of any
right, claim, or cause of action which AGENT or the Publisher may have at law o1 in
equity against LICENSER with respect to any act or omission on the pirt'of LICENSEE
not expressly licensed hereunde, all being heredy reserved. . .

13.  This Agrosment sets forth the cntire understanding of the pasties
with respect to themuliject matter hereof, miy not be altered or smended exceptin a
signed written instiument, sad shall be govarned and construed by and under the laws of

' the State of New Yok, .

. L Al
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RIAA Ex. 107-RR

THE HARRY FOX AGENCY - BACKGROUND MUSIC AGREEMENT SUMMAR
I Oate Uiconsos  |WPAWE| Agrcement | FPA | Publisher Opion | Publishor | Publisher [Licenss Configaration
Type | Agreement| (fapplicable) | Option | Option ,
| Code fror Period | Period
— processing) Open | _Close
1/1/81 Muzak MS58215] Background na | nfa nfa- na s
Mustc :
GE ~Wuzak MBa215| Background e i o wa  |va
Music Renewal ]
TOA/GT — |Stelx Music Company| AT66SC| Backgiound | 1V wa wa a e
Music
218 Pace Cammunications| ATES1F | nFig MuZic | W v va |
T AEMusic | MiST78| Foreground - ~a i v
Musio
10A100  |PlayNetwork (Formaily| AT64aM | Background | va “Wa wa | na  |wa
Stetix) Music
AL Rockwall Colline | ATG46L | nFight Music |~ v W wa | A |va
AR meniesee Fight Music | ma a e W |va
A2 ~Wazak NSeZi5| Background | A - wa | th v
' Music Renewal
PTTg) “TrSomic  |MiSSC|  Dgi | BKG" Optout G204 | OaIGEI0q 1. Sever Foation (77—
Background 2. Local Unfl Defivery (LD)
. . Music . :
11805 | Privato Label Radio, a| M1650T| _ Digtal | PLR Optout 031408 | 0417708 |1. Server Focation (FX)
division of Disc Background 2. Local Delivery Unit
Marketing, LLC. Music oy
TruSontc (Dol |WHS83C|  Oighal | TRU T 0515708 | GBS0 |1 Server Fiaton F%)
Renewal Terms) Background 2. Local Unit Defivery (LD)
m N . | .
BusRadio | M16919 Digitaf BUS Opt out Pending | Pending [1. Server Fixation (F))
Background 2. Local Defivery Unit
Music ().

O
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Y - AS OF 3-20-07 FOR INTERNAL USE ONLY

Royalty Structure HFA Advance Publisher Deal Expiration Date

Rate | (Please see Finance for | Commission Rate

Cade| detaits for RIAA and like

doals)

[T% O Licerised Donon o Lvensees Hoyelges nfa na Regular commission [12/31/94. Please see
tate during that  [below 1/1/35 entry for

agreement peried  {New Deal Terms.

1% of Licensed pomon of Liconsze’'s Royoltes na nia Regular commission {12/31/88. Pleose see

rate during that  below 1/1/02 entry for

agreement period | New Deal Terms.

12% of grose levs. royeities of other considerabons payable 10 | n/a na Regular commission {9/30/00

ASCAR, BMI, and SESAC

rate during that
reement perk
[12% of gross fees, ties of othur 7 yadlelo | n/a nis Regular commission |2/28/03
ASCAP, BMI, and SESAC rate during that
agresment period
1% of Licensed porton of Licensee’s Royeiles nfa nla Regular commission [Automatically renews
: rate duting that  [every year unless
] t period_ jlerminated
12% of gross fees, of other pavadieto | n/a na Regular commission [10/20/2003; Renewal
ASGAP. BML. and SESAC rate duringthat  |discussions undarway
_agresment penod
2% of gross fees, royolties of otner payabislo | a nfa Reguilar commission |12/31/03
ASCAR, BMI, and SESAC rate during that
—_agreement period
1.2% of grous fees, royailars of olher nsderations payebia o | nra na Regular commission [12/31/2006;

ASCAR, BMI, and SESAC fate during that | Renewal/Termination

g ™ period | discussions
[ﬁof Licensad portion of Licens2a’s Royalties nfa na Regutar commission [12/31/02; Renewal
rate during that  |discuesions underway
agrecment period
$5 per server fixation N nia Reguiar commission [12/31/05. Please sce
Stat per local deftvery unit rate duting that | below 1/1/05 entry for
agreememt period _|New Deal Terms,
$1 per server fixation; Plus an Effective Quartarty J nia Regular commission |{12/31/07
Royally Rate catculsted as the greater of a). 15% of rate during that
Net Music Revenue or b). a Minimum Revenue Poal agreement period
of $3 50 per Sewvice User
J va Regular commission {12/3108
vate during that
sement period
J $0 Regudar commission |12/31/03
rate during that
SESAC, coliectvely "PROS’) ' ' agreement period
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