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1. I submit this statement in r_'ébuttal- to the testimony of Messrs.
Geoffrey Michael Taylor and Richard Boulton concerning mechanical rdyalty rates in
various countries.

2. Tamacitizen of Australia and a resident of the United Kingdom. 1
live in London. I am the Mimaging Director of Mechanicals at the MCPS-PRS Alliance
based in the UK., which is a jointly owned operating company of the Mechanical
Copyright Protection Society Limited and the Performing Right Sociciy Limited.

3. MCPS was established in 1924. MCPS acts as an agent on behalf
of over 17,000 composers, songwriters and music publishers. The essential function of
MCPS is to collect and distribute mechanical royalties to its members generated from the
copying of their music for use in the U.K. MCPS is more or less the equivalent of The

Harry Fox Agency, Inc. (“HFA”) in the United States.



4, PRS was formed in 1914, and is also a UK. collecting society.
PRS accepts an assignment of performing righis from its writer, composer and music -
publisher members (together with authors and composers from other countriéé through
contracts with corresponding societies in those other countries) and authorizes the public
performance, broadcast, and communication of their musical works in the UK. PRS is
similar to ASCAP, BMI and SESAC in the United States-..

5. I bave been employed by MCPS-PRS since April 200S.
Originally, I was &e Executive Director of MCPS. Later, I was promoted to be
Commercial Licensing Director of the Alliance. Last year, I was appointed to my current
position as Managing Director of Mechanicals.

6. F;om 2002-2005, while based in Paris, I was Chargé de Miésion
for the International Mechanical Rights Organization, Bureau International des
Sociétiés Gérant les Droits d’Enregistrement e; de Reproduction Mécanique, also
known as “BIEM.” MCPS and HFA are members of BIEM. At BIEM, I participated,
on behalf of music publisilcr and composer societies, in negotiating the standard
agreements for méchanical royalty rates in Continental Europe and other countries with
the International Federation of the Phonographic Industry, also known as “IFPL” At
BIEM, I also advised local mechanical rights societies in their méchanical royalty
negotiations with local IFPI affiliates throughout the world. During the same period, I
was Senior Consultant to the International Confederation of Societies of Authors and
Composers (“CISAC”), an international trade organization of author and composer
rights societies. ASCAP, BM], SESAC, MCi’S and PRS, are members of CISAC. At

CISAC, I provided advice to music author and composer sdcieties on business and



governmental negotiations and chaired a number of technical committees. Through
my work with BIEM and CISAC in these years, I became very familiar with the
mechanical royalty rates of a number of countries, and how they are determined.

7. At present, I am on the Board of Directors of MCPS and the |
Management Committee of BIEM, 1 have served on the boards of thé Australian
Copyright Council, the Australian Audio-Visual Copyright Society, the Australian
Record Industry Association, the Phonographic Performance Company of Australia,
the Australian Music Development Company, Austrade’s Rock Music Advisory Panel,
and the music industry anti-piracy organization, MIPL

8. Overall, 1 have been involved in the music industry for more than
25 years, in a number of different capacities. Prior to joining BIEM in 2002, I lived in
_ Australia. From 1998-2001, I was in the record business in Australia and New Zealand
as Group Managing Director of the Festival Group of Companies, which included
Festival Records, Festival Music Publishing, Festival Studios, and Festival Mushroom
Records, Australia’s Iargest.independent record company. At the same time, I also
served on the Board of Directors of the Australian affiliate of IFPI, which is calied the
Australian Recording Industry Association.

9. From 1992-1998, I was CEO of the Australian Music Publishers
Association Limited and its licensing arm, the Australasian Mechanical Copyright
Owners Society, a copyright colleétion society that represents music publishers and
writers in connection with the reproduction of their musical rights in Australia and New
Zealand. There, I was responsible for negotiating industry mechanical rights agreements

with the Australian Recording Industry Association.



10.  Prior to 1992, I was an artist manager for many years in Australia.
I represented a number of Australian music gr§ups, inc]udihg “Mental as Anything”
(which has toured internationally and has had a number of records released in the U.S.)
and “the Wiggles;’ (which has gone on to become one of the most popular groups in the
world).

11.  Ihave read the written testimony that Geoffrey Taylor and Richard
Boulton su_bmitted in this procéeding. I have also reviewed the transcript of the oral
testimony they gave in this case on February 12-13, 2008. As I understand it, the
substance of Mr. Taylor’s testimony is: (i) that there are “important similarities” between
the U.S., UK., and Japanese music industries, such that the mechanical royalty rates in
the U.K. and Japan are suitable comparators for determining a US rate, (ii) that no other
country’s mechanical royalty rate, including any in Europe, is suitable as a comparator in
setting the U.S. rate, and (iii) that “the United States has one of the highest mechanical
royalty rates in the world for physical music formats, and its rate for online formats is
higher than other countrieé with independently set or agreed rates.” Written Direct
Testimony of Geoffrey Taylor at 17. Mr. Boulton describes the U.K. New Joint Online
License (the “New JOL”) and invites a comparison between online UK mechanical rates
and online rates in the U.S. |

12. I disagree with fhe substance of this testimony, particularly Mr.
Taylor’s, in a number of respects. There are a number of key differences between the
mechanical royalty rate in the U.S. and those of other countries.

13.  First, tﬁe mechanical royalty scheme in the United States is distinct

from most of the rest of the world because of the prevalence of “controlled composition



clauses” in the U. S. I understand tBat the Court has already heard from a number of
witnesses that controlled composition clause‘s are widespread in the United States and
that they act to reduce mechanical royalties that are in fact paid to songwriters to a level
far below the statutory 9.1¢ rate. It is also the case that U.S. record companies very often
simply negotiate directly with copyright owners to get a lower mechanical rate. Thus, in
the U.S., the statutory mechanical rate is the functional equivalent of a ceiling.’

14. By contrast, in the U.K. controlled composition clauses, to the
extent they exist at all, are expressly overridden by Article 3 of the AP.1 Agreement for
thé Manufacture and Distribution of Records for Retail Sale to the Public for Private Use
(see Exhibit A). Article 3 is entitled “Overriding of Controlled Composition Clauses”
and states:

The following provisions apply where any person, firm or
company is or becomes a member of the Society or an
Associated Society and that party itself or that party’s
predecessor in title or grantor has a current contract with
the Producer or the Producer’s prédecessor in title or
grantor. In such a case:-

3.1 to the extent that such contract would otherwise apply
in relation to the grant of the license(s) referred to in this
Agreement and/or the terms and conditions on which such
license(s) is or are granted, the terms and conditions of this
Agreement shall during the subsistence of this Agreement
replace the terms and conditions of that contract;

3.2 upon the written request of the Producer the Society
will provide the Producer with evidence that the relevant
member has become a member and has given the Society or
the relevant Associated Society authority to bind the
member as regards this Agreement.

' Iam aware that, in the U.S., controlled composition clauses do not apply to digital

downloads for recordings that are incorporated in contracts entered into after 1995.



The subsequent AP2 and AP2A Agreements in the U.K. have the identical Article 3 (see
Exhibits B & C). (Clause 16 of the New JOL contains similar language.)

15.  Article 3 was reviewed and approved by the UK. Copyright
Tribunal in 1991. At pages 25-26 of its 1991 decision, the Tribunal stated that controlled
composition clauses in thé U.S. are “not uncommon,” may indeed “affect the veffective
rate” in the U.S., and that this “is one reason for not placing substantial reliance” on the
‘ US rate in determining the UK. rate. (I understand that the full text of this decision is
already in evidence in this U.S. proceeding.)

16.  Therefore, in the UK., the royalty rates of 8.5% of PPD for
physical product and 8.0% of retail for digital downloads serve as the effective rates, and
not simply as a ceiling. Any comparison of UK. and U.S. rates means the comparison of
one rate tﬁat serves as an effective ceiling, with another that serves as the actual rate. In
that circumstance, one would expect the U.S. rate to be higher if there was an effort to
achieve parity.

17.  Rates in continental European countries are similar in nature to the
UK. rate. That is, in each country, if the song is part of the repertoire of the local
licensing society, the terms of agreements entered between the BIEM and IFPI local
counterparts override any particular agreement that exists between an individual owner
and user (see Article I(3) of Exhibit D). The royalty rate negotiated and agreed to
between BIEM and IFPI is the product of collective bargaining, and is in fact the rate that
is applied, subject to a limited number of local conditions relating to returns, promotional

records, TV-advertised records, and other things.



18.  Similarly, in Canada, the application of controlled composition
clauses has been limited through a number of mechanisms. As detailed in the March 16,
2007 Decision of the Canadian Copyright Board, the Mechanical Licensing Agreement,
as negotiated by CMRRA aﬁd CRIA, limits the application of these clauses. (see the
Decision of the Canadian Copyrigfxt Board dated March 16, 2007, Exhibit E at pp- 8-9).

19.  Second, in his statement Mr. Taylor compares the U.S. and UK.
rates as percentages of wholesale (in the U.S.) and as a percentage of Published Price to
Dealer, or “PPD” (in the U.K.). At pages 17-18 of his statement, Mr. Taylor says (hat the
U.S. rate of 9.1¢ for physical product amounted to 12.93% of wholesale in 2005, while |
the UK. rate is 8.5% of PPD, and invites a comparison of the two. Mr. Taylor does not
describe how he arrived at an average wholesale price for CDs in the United States, but
the manner in which “wholesale” rates in the U.S. are determinéd is not the same as PPD
in the UK., from which the 8.5% royalty is calculated. It is my undcrstanding that
wholesale prices in the U.S. are net of discounts, while in the UK, PPD.i_s calculatcd for
mechanical royalty purposes before discounting to the retailer.> Those discounts can be
as high as 40%. |

20. PPD in other European countries is calculated in a similar manner,
save for a higher headline rate subject to a limited number of ﬂiocal conditions as

described above. For example, the BIEM/IFPI agreement provides for a headline rate of

2 Clause 1.15 of the AP1 Agreement defines PPD:

*“Published Dealer Price” or “PPD” shall mean the highest price as published by the
Producer (or where appropriate the Producer’s distributor) payable by any dealer for
the minimum quantity of copies of the relevant Format of the relevant Disc which any
dealer can purchase from the Producer (or as appropriate the Producer’s distributor)
without the benefit of any applicable discounts, incentives, bonuses and other
reductions or deductions.



11% of PPD subject to two deductions: a 10% packaging deduction and 9% deduction for
invoiced discounts resulting in a net rate of 9.009%.

21.  Third, and another key distinction, in the U.K. and in Europe, the
societies representing copyright owners negotiate with and are paid directly by the music
servicg providers for online exploitation. By contrast, in the U.S., copyﬁght owners are
paid royalties for permanent downloads through the record companies. In the former
circumstance, it may be more suitable to have in place a royalty rate that is a percentage
of the record company’s PPD, toggther with a minimum royalty. (Also, in the former
circumstance, music copyright owners have the critical benefit of transparency and audit
rights from licensees who ‘are actually making use of their rights—something they are
often not able to do in the U.S.) In the latter circumstance, it is essential that the royalty
rate not be based on a percentage of the record company’s receipts as the interests of the
record companies and the interests of the composers are not aligned. For example, record
companies may agree to promotional arrangements such that one composer’s works are
given away at a discounted ﬁrice in order to sell sound recordings containing the works of
a different composer.. A rate that is a percentage of record 'company receipts can also

create great difficulties in defining the appropriate royalty base.

> Itis also for these reasons and others that any percentage-based scheme also include

an alternative minimum royalty. In the 2007 U.K. Tribunal Decision approving the
new JOL, the Tribunal noted “In our view, the presence of minima in the New JOL
provides a strong indication that in this field of licensing, the application of minima to
each category of service is generally reasonable in the circumstances. . . . minima
provide a practical way of compensating the Alliance for any underpricing of music
by licensees.” Copyright Tribunal Interim Decision In the Matter Between The
British Phonographic Industry Ltd. et al and Mechanical Copyright Protection Society
Ltd. et al., at p. 42 (July 19, 2007).



22, Fouﬁh, Mr. Taylor argues that an international comparison is
appropriate, but that the comparison should be limited to just the United Kingdom énd
" Japan. Rates set in the U.K. present a poor comparison for the reasons described above.

As for Japan, Mr. Taylor offers almost no explanatioxi at all about the process by which
online royalty rates are established there, except to say they are sef by “voluntary
agreement.” Mr. Taylor offers nothiﬁg about the music industry in Japan, other than the
fact that it is big, to justify use of Japan as a comparator to the U.S., to the exclusion of
the rest of the world. One very obvious distinction between Japan and the United States
is that the U.S. is both a large exporter and importer of music. The U.S. is a large
exporter of songs performed in English, and many U.S. consumers listen to imported
music recorded in Spanish and other languages that reflect the multi-cultural tdstes and
diver.éity of the country. In Japan, approximately 85% of music purchased there is itself
-Japanese, and Japanese music is exported to other countries far less than U.S. music.
Based on the above, I see no basis for including Japan as a comparator to the U.S., to the
exclusion of every other country in the world except the UK.

23.  Fifth, to justify the exclusion of countries on the European
continent from the analysis, Mr. Taylor implies (at page 15 of his statement) that rates in
Europe are not appropriate comparators because they are “unilateranllyi promulgated by
the collecting societies™ in those countries, and, thus, too high. This is at odds with the
reality and my own personal experience.

24. In Europe, the mechanical rate is the product of a collective
bérgai_ning process between BIEM and IFPI. As negotiated in 1997, the effective

mechanical rate for physical product throughout Europe is 9.009% of PPD. The process



is such that if the parties cannot agree to a rate, there is some form of regulatory.
oversight, such as a tribunal, court or arbitration pénel. For exémple, in 2003 éhe German
affiliate of IFPI sought to cut Germany’s 9.009% PPD rate to 5.6% of PPD, which
publishers and songwriters refused to accept. The matter was submitted to arbitration,
and the German Arbitration Court, and subsequently the Munich Court of Appeal, found
there was no basis to reduce the rate from 9.009%. The Court also rejected IFPI’s effort
to eliminate a minimum.

25.  Contrary to Mr. Taylor’s view, a comparison of the European rate
to the U.S. rate is informative. Though the European rate of 9.009% of PPD has not
increased_in 11 years, in most European countries it still translates into a higher royalty
per work for full price physical product than the U.S. royalty of 9.1¢ (see Exhibit F-1).-

26. Finally, Mr. Taylor’s statement that “U.S. mechanical rates are
among the highest in the world” is simply not correct. Written Direct Testimony of
Geoffrey Taylor at 17. Mr. Taylor makes this assertion based upon a simple comparison
of percentages. For example, for physical product Mr. Taylor claims that the current
mechanical rate of 9.1¢ amounted to 14.15% of wholesale price in this county in 2006,
and notes that 14.15% is higher than 8.5% of PPD in the United Kingdom and 9.009% of
PPD in Europe. )

27.  As I stated before, the comparison is flawed because PPD in
Europg, which is geherally calculated before applying discounts, is not the equivalent of
the U.S. wholesale price, and because controlled composition clauses and-other factors in
the U.S. mean that the rate in the U.S. functions as a ceiling. In addition, Mr. Taylor says

nothing in his statement about actual wholesale prices or PPD for physical product in
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these countries, or the average number of tracks on a CD in these countries, to enable
someone to make an actual U.S. dollars-and-cents comparison of rates. Without this, a
simple reference to percentages is useless.

28.  Attached as Exhibits F-1 and F-2 are my own comparibson_s of
mechanical royalty rates in the U.S. and certain other countrieé. The Canadian offline
rate is of particular note. The Canadian ofﬂine» rate is set pursuant to an agreement
reached in November 2007, which increased the usage-based rate from 7.7 CAD cents to
8.1 CAD cents for the period 2007-09 and 8.3 CAD cents in 2010-12.

29.  The data reflected in Exhibits F-1 and F-2 was assembled from
responses to email inquiries to the local societies in these countries, internal data upon
which MCPS-PRS routinely relies upon for its business, or from my own hxowledge.
Exhibit F-1 is for physical product; Exhibit F-2 is for permanent digital .ddwnloads. As
reflected in the analysis, when mechém'cal royalty rates in the various countries are
translated into local currency, then converted to U.S. currency under prevailing exchange
raies, the current U.S. rate of 9.1¢ is far from being “one of the highest mechanical
royalty rates in the Wor]d.”

Conclusion

30.  As the above discussion illustrates, the UK. and Japan, are far
from optimal international comparators, and offer no distinct advantage, to the exclusion

of other countries, in this Court’s analysis of international rates.
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Declaration
I declare under penalty of perjury under the laws of United

States of America that the foregoing is true and correct.

R

Jeremy Fébinyi

Dated: April 3, 2008




Errata to Written Rebuttal Testimony of Jeremy Fabinyi

1. The fifth sentence of paragraph 24 on page 10 reads: “The matter was submited
to arbitration, and the German Arbitration Court, and subsequently the Munich Court of
Appeal, found there was no basis to reduce the rate from 9.009%.”

The matter was not submitted to the Munich Court of Appeal. The sentence quoted
above should instead read: “The matter was submitted to arbitration, and the German
Arbitration Court found there was no basis to reduce the rate from 9.009%.”

2. Exhibit F-1 includes the following information for the UK:

Average PPD - £7.79
Average # tracks — 12
Effective royalty per track — £0.055
Royalty per track in U.S. $ - 0.109

Instead, F-1 should state, with regard to the UK:

Average PPD — £8.90

Average # tracks — 12.7

Effective royalty per track — £0.060
Royalty per track in U.S. $-0.118

3. The third sentence of paragraph 21 on page 8 reads: “In the former circumstance,
it may be more suitable to have in place a royalty rate that is a percentage of the record
_ company’s PPD, together with a minimum royalty.”

The sentence quoted above should instead read: “In the former circumstance, it may be
more suitable to have in place a royalty rate that is a percentage of the music service
provider’s gross revenue, together with a minimum royalty.”

4. Exhibit F-2 includes the following information for the Netherlands:

Royalty rate — 10.000%

Royalty — €0.0832

Mechanical Royalty — €0.0624
Royalty Rate in U.S. $ - 0.1297
Mechanical Royalty in U.S. $ — 0.0973

Instead, F-2 should state, with regard to the Netherlands:

Royalty rate — 8.000%

Royalty — €0.0666

Mechanical Royalty - €0.0499
Royalty in U.S. $ — 0.1038
Mechanical Royalty in U.S. $ — 0.0778
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This AGREENENT is made on
BETWEEN:-

(; MECHANICAL-COPYRIGHT PROTECTION SOCIETY LIMITED
whose registered office is at Elgar House, 41 Streatham High Road, London
SW16 1ER (“the Sociely”) contracting for itsell and on behalfl of its
members and those Assochuted Societies (as delined below) it represents; andl

@)
{“the Producer”™)

T IS HEREBY AGREED as follows:-

The following words and expressions shall have
the following meanings, save where the context
otherwise requires:-

“Associated Socicty” means a collecting society
with which the Society has at the relevant time
reciprocal arrangements under which the
Socicty and that society authorise each other to
grant licences in relation to each other’s
repertoire for the making of Dises reproducing
such repertoire in the other’s territory.

“Catalogue Number” shall have the meaning
referred (o in clause 24.12.

“Commencement Date” mcans

“Co-Exploitants” means:-

{a) any person, firm or company which
carries out or arranges the
manufacture of Dises the subject of
this Agreement for the Producer; and

(b) any person, firm or company which
acts as distributor of such Discs for the
Producer.

“Disc” means a pre-recorded audio-only sound
carrier and shall include all Formats whether
nnow known or hereafter invented or exploited.

“EC” shall mean cach country which s at the
relevant time a full member state of the
European Community.

“Equivalent Unit Quantity” for the purposcs of
clause 16 shall be calculated by multiplying the
number of negative sales yemaining of the
discontinued Format by the PPD ol that Format
at the time it was discontinued, and then
dividing by the PPD of the Format against
which the deduction is to be made.

“Format” shall mean the following audio-only
sound carriers:-
{) 45 rpm 7 inch vinyl single

(ii) 45 rpm 7 inch vinyl EP

(1i1)45 rpm 10 inch or 12 inch vinyl single
(iv}33 rpm 7 inch vinyl EP

(v} 33 rpm 10 inch vinyl LP

(v} 33 rpma 12 inch vinyl LP

(vii)3 inch or 5-inch CD single

{viii) 5 inch CD LP

{ix) Cassette single

(x) Long-playing cassetic

and each other individual type of audio-only
sound carrier hereafter manulactured and
distributed.

“Joint Record Agreement Committee” shall
mean the committee consisting of MCPS
nominees and record industry nominecs.

“Mnsical Work™ shall mean any work counsisting
of music and any lyrics or words written 1o be
used with music. The expression shall extend to
any dramatico-musical work (subject however w
the provisions of clause 2,2) and to any part of
any Musical Work (subject to clause 9),

“Net Shipments” for the purposes of clause 17
shall mean the gross number of Shipments
during the relevant ‘Quarter of the relevant Disc
by Catalogue Number and Format in relation to
which reyalties arc payable under this
Agreement, less the number of Returns thercol
during that Quarter. - In calculating the gross
number of Shipments for this purposc, no
account shall be taken of Discs which arc
Dcletions {clause 18) or which arc exports
{clause 13).

“New Reclease” mcans a Disc containing a
particular cantent and configuration of tracks,
copics of which have not previously been put
mnto circotation in the United Kingdom in that
Format. A Dis¢ shall not qualify as a New
Release for the purposes of this Agrecement




where there has been a munor change in the
content thereol.

“Notificaunon of Intended Release” shall nean
the form velerred to in clause 24.11 helow,

“Premium Record” shall mcan a Disc supplied
for use, or with the cxpress or implied
authority to scll it for use, as an incentive to
purchase or acquire other goods or services of
whatsoever nature.

“Published Dealer Price™ or “PPD” shall mean
the highest price as published by the Producer
{or where appropriate the Producer’s disteibutor)
payable by any dealer for the minimam quantity
of copies of the relevant Format of the relevant
Disc which any dealer can purchase from the
Praoducer (or as appropriate the Producer’s
distributor) without the benefit of any applicable
discounts, incentives, bonuses and other
reductions or deductions.

“Quarter” shall mean cach of the periods |
January to 31 March, 1 April to 30 Junc,
I July to 30 September and | October to
31 December.

“Reconciliation Statement” for the purposes of
clause 17 shall mcan a siatement showing the
following information for cach Disc by
Catalogue Number and Format:-

(a) scparately in relation to cach Quarter:-

() whether the reention was claimed
under clause 17.1 or 17.2;

(i) the retention percentage applied in
that Quartcr;

(i) the Net Shipments in that Quarter;

(v) the total number of Shipments
against which royaliies have been
retained in relaton o that Quarier;

(vy the total number ol Shipments for
which royalties have been paid in
relation o that Quartery’

(b) where the retention was claimed under
clause 17.1, the releasc date;

{¢) wherce the retention was claimed under
clause 17.2, the date on which the
television campaign began, and the
rcgions within which the campaign
took place;

(d

=

a summary of {a){iii), (iv) and (v} for
the total of all the relevant Quariers.

“Recording Matrix” shall mean any master tape
or other contnvance of whatsocver nature from
which Discs may be pressed or duplicated or
from which re-recordings can be made,

“Re-Refease™ means a Dise containing a
particslar content and configuration of tracks,
copics of which have previously been put into
circulation in the United Kingdom in once or
more Formats, and where the following criteria
have been fulfilled:-

(@) any retention period as permiticd by
clause 17 when the Disc was a New
Release has werminated and a proper
Reeenciliation Statement delivered o
the Society and the balance of the
royalties duc (if any) paid; and

(b} the previous release has been deleted
from the Producer’s catalogue; and

{¢) the Producer has either destroyed its
remaining stock of Dises or disposed of
them as referved w0 in clause 18 and
accounted to the Socicty for the
royalties payable thercunder; and

() at least one Quarter has occurred
between completion of the above and
the re-issue in (g) below; and

—
[¢]
—

the Producer, having complied with
(a), (b) and (c) above, has deeided to
re-issuc the same Disc with the
same content and configuration of

tracks; and

—
=

the Producer has given the Disc a new
Catalogue Number; and

(g) the Producer has re-issued the Disc.

“Return” shall mean a Disc on which royaltes
have been paid or are due (o be paid under this
Agrecement and which has been physically
returned to the rclevant Warchouse and
credited as a retwn n the relevant accounting
documents provided that a Disc shall not qualify
as a Rewrn for the purposes of this Agrecement
where 1t is returned w the Warehouse as part of
a transaction which involves any kind of
payment to the Producer for such Dise other
than a bona fide administration charge for
handling the rveturn.

“Shipment” means the shipment of a Disc from
}

a Warchouse (other than to another Warehouse

in the United Kingdom} and to “Ship” shail be

construcd accordingly.

“Statement of Shipmenis” shall have the
meaning sct out in clause 23.1.




“Television-Promoted Dise™ shall mcan a Disc
which is the subject of a bona fide welevision
campaign adverusing that Disc and where that
campaign has taken place in more than one
television region.

‘United Kingdom™ shall mcan the United
Kingdom of Great Britain and Northern Ireland
and the Channel Islands and the Isle of Man.

“Warchouse” shall mean any building or other
storc where Dises are stored by or for Lhe
Producer including any fixed or moveable store
{including vans).

The repertoire of the Socicty consists of-

{a) those Musical Works in rclation to
which and to the extent that the
Socicty has been or is hereaflter
appointed agent as regards the right to
veproduce such Works in the form
ol Discs and the right to distribute
such Discs.,

(b

.

Musical Works in the repertoire of the
Associated Socicties.
.

The limitations in relation to the Society’s and
the Associated Societies’ rights to grant licences
both to make Discs and to distribute those Discs
in the United Kingdom are set out in Anucx A,
and any licence referred to in this Agreement is
subject to those limitatdons. The Socicty will
notify the Producer of any change thercto which
has been notfied to the Socicty.

Where the Producer is exercising the option to
account referred to in clause 27 below, the
Society will send 1o the Producer a full list of its
members within 7 working days of the cnd of
cach Quarter. Where the Producer is not so
exercising that option, the Society shall send to
the Producer a full list of 1ts members upon
written request therefor by the Producer
provided that such requests shall not be made
more than once in any Quarter,

The following provisions apply where any
person, firm or company is or becomes a
member of the Society or an Associated Society
and that party itself or that party’s predecessor
in ttle or grantor has a current contract with
the Producer or the Produccr’s predecessor in

tide or grantor. In such a casc:-

to the extent that such contract would otherwise
apply in relation to the grant of the licence(s)
referred to in this Agreement and/or the terms
and conditions on which such licence(s) is or are
granted, the terms and conditions ol this
Agrecement shall during the subsistence of this
Agreement replace the terms and conditions of
that contracy;

upon the writien request of the Producer the
Society will provide the Producer with evidence
that the relevant member has become a member
and has given the Society or the relevant
Associated Swociety authority to bind the
member as regards this Agreement.

Subject to the tevms and condifions of this
Agrecment the Society hereby grants to the
Producer the following non-exclusive licences 1o
do the following acts in the United Kingdom:-

(a) make audio-only master recordings
embodying one or morce Musical
Works within the Socicty’s repertoire
for the purpose refcrred to in sub-
clause (b) below;

(b

=

make audio-only copies of such master
recordings in the form of Discs with a
view to their retail safe to the public
for private use;

(¢

-~

put such Discs as have been made
undei sub-clause (b) hercol into
circulation with a view to such sale.

In relation to each Disc separately, any licence
referred to in clause 4.} shall be conditional
upon the Producer not being in such material
breach of any ovae or more of the following
provisions as would entitle the Socicty to
terminate this Agreemient tnder clause 33.1:-

{a) those relating to the payment of
royaltics;

(b) those telating to the purposes for
which Discs may be madc and/or
supplied under this Agrecement,

Py
b
~o

those relating to the circumstances in
which Discs may not be made and/or
supplied under this Agreement.




The licences referred to in clause 4 apply only
to Discs which are made available to the public
through normal channels of retail distribution.
Without prejudice to the gencrality of the
forcgoing thercfore, it does not apply to

Premium Records, Discs sold through record.

clubs or other Discs sold by any direct
markcting method to the public without the
intermediary of a dealer.

This Agreement applies to all such Discs:-

(a} made after the Commencement Date,
notwithstanding the fact that other
copies thereof were rcleased prior to
such date;

(b) put into circulation after the
Commencement Date, notwithstanding
the fact that such Discs wcere made
prior to such date.

The licences referred to in clanses 4.1(b) and (¢)
above apply to all Formats.

All rights other than those expressly granted in
this Agreement arc reserved, and, without
prcjudice to the generality of the foregoing,
Discs made for purposcs other than those
referred to in clauses 4, 7.4 or 19 (by way of
example only, Discs made and/or supplied for
the purposes of broadcasting) arc not covered by
the licence referred o in clause 4.

Nothing in this Agreement shall entitle the
Producer to cxercise the licences referred to in
clause 4 in relavion to Discs where the
appropriate consents and/or licences have not
been obtained from the person(s) owning or
controlling rights in relation to the sound
recordings and/or performances contained on
such Discs.

The licences relerred to in clause 4 apply to all
Discs bearing the trademarks or tradenames, or
issucd on the labels referred to in the Producer’s
application to the Socicty for this Agreement.

The licences shall be extended to Dises bearing
any new trademark or tradenamec or issucd on a
ncw label which the Producer may hercaflier
exploit, provided that the Producer has given
the Society advance written notiee that it
intends to exploit such trademark, tradename or
tabel. I another record producer having a

contract with the Society in the same terms as
this Agrcement has already given notice to the
Society that it is using the same trademark,
tradename or label, the Society shall notify the
Producer.

The licences may also upon prior written notice
10 the Socicty be extended 1o Discs bearing any
existing trademark or tradename or issucd on
any existing label not referred to in the
Producer’s application to the Socicty for this
Agrcement. However, the licences shall not be
so extended where both:-

(a) the Producer has acquired the right
not only to exploit the trademark,
tradename or label, but also to make
and distribute recordings previously
available under that trademark,
tradename or label; and

(b) any royalties payablc to the Socicty or
any of its members or to any
Associated Society in relation to Discs
previously issued bearing such
trademark or tradename or on such
label remain unpaid.

The Producer is responsible for ensuring that
it has the right te issue Dises bearing
wademarks, tradenames or on labels which it
notifies to the Society uwnder the above
provisions. The Producer will indemnify the
Society and its members against any valid
claims made against the Society and which
relate to the Society having granted cousent
under this Agreemerit to the making and putting
into circufaiion of Iisc¢s bearing any such
trademark, tridename or tabel,

Where both the Producer and another record
producer arc exploiting Discs bearing the same
trademark or tradename or using the same
label, this Agrcement shall only apply to the
Discs bearing that trademark, tradename or on
that label which have been made or put into
circulation by or for the Producer.

" The Socicty will notify the Producer of any
importation of Discs bearing a trademark or
tradename or issued on a label notificd by the
Producer to the Socicty under the above
provisions which to the Society’s knowledge
infringes any right of the Producer in any such
trademark, tradename or label,

It is hercby confirmed that, subject to clause
7.4, the liceuces referred ta in clause 4 do not
extend to the making or putting into circulation



of such Discs by or on behalfl of the Producer
with a vicw to or with express or implicd
authortsation for cither the vental thereof or the
lending thereof by any Libyary authority.

The Producer shall only carsy out or awthorise
any such act after it has reached agreement with
the Society as to the terms and conditions on
which the same should take place, including the
paymeni of a proporton of any royalties or fees
(if any) payable to the Producer in relation o
such rental or lending.

Where cither the Producer or the Society
becomes aware of a third party’s intention o
rent or lend Dises made by or for the Producer
without the Producer’s consent, such party will
give notice of this to the other party.

The licences referved 1o in clause 4 do extend 1o
the supply of Discs direct to a library authority
(as dcfined by the Public Libraries and
Museums Act 1964) for the purposes of such
library authority renting or lending such Discs
where the Producer does not directly orv
indirectly charge or receive a royalty or other
fec in relation to such renting or lending.

Where in rclation to any.sparticular Musical
Work no Disc embodying that Work has
prcviously been manufactured In or imported
into the EC with the consent of the party
entitled to grant consent for such reproduction
or importation, the licences referred to in clause
4 shall not apply in relation to that Work unil
all the relevant members of the Society owning
or controlling the rights in that Work have
consented to the grant of the Heence in
accordance with this Agrcement.

Such consent shall be deemed to be applied for
from the Society when following the procedure
set out in clause 24, Alternatively, such conseni
may be applicd for either from the Society or
divect {rom the relevant member(s) by using the
consent form appearing at Annex B. Copies of
such forms may be obtained {rom the Socicty.
Where the Producer obtains consent divect from
the member({s), the Producer shall when
submitting the Notficaton of Intended Release
{or Tabel copy) to the Society as relerred to in
clause 24.11 send with it a copy of the
completed and signed: consent form.

In the cvent that the Producer bona fide wishes

know whether or not a particular Musical
Work Is subject to the restriction referred to in
clause 8.1, the Producer may enquire of the
Society also by using the standard form set out

in Annex B, Such enquiry shall be seat to the
Socicty by registered post and the Society shali
respond to such enquiry within 7 working days
of the reccipt thereof. In the event that the
Socicty fails to respond within such time, and
subseguently the Producer has 1o make
extensive and expensive enquiries which the
Producer should not have needed (o make had
the Society responded, then the Society shall
reimburse the Prodicer its costs in relation to
such enquirics.

For the purpese of exercising the licence
refcrred to in clause 4 and subject to clause 9.5,
the Producer may make such modifications to
the retevant Musical Work(s) as the Producer
considers necessary in order to satisfy the
requirements of the relevant recording.

No such medification shall hewever be made
which:-

(*) would amount to an adaptation of the
Work; or

(b) would amount to a dcrogatory
treatment of the Weork within the
meaning of Chapier 1V of
the Copyright, Designs and Patents
Act 1988

unless the relevant member of the Society
or Associated Seciety has consented in
writing thereto.

The licences reférred to in clause 4 may only be
excreised in relation to any modification which
is authorised under claise 9.1, or o which the
relevant member of the Society has consented in
writing under clanse 9.2,

Neither the Produccr nor any party claiming
through the Py F noF any party who carried
out such wodif iy’ ¢lain on intercst in
the copyright in the ‘Musical Work, whether in
its m‘i@,inaf ar tadifted form, or any share of
any tncome of whatsoever natupe derived from
the exploitatian theredf, unless the relevant
menibet of the Saciety has agreed otherwise,
and any authority or cowsenl contained in this
clause or granted by the velevant member of the
Society shall pnless etherwise agreed be
conditional upon e such claim being made.

No.rhin,g tn this Agreement affecis the moral
vights of the authors of Musical Works.
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Royalues shall be payable under this Agreemeint
in reladon to every Musical Work from time o
ume in the repertoire of the Society which is the
subject of copyright protection in the United
Kingdom.

Each Musical Work in the repertoire of the
Socicety and reproduced on a Disc shall also be
taken into account in calculating the royalty
payable to the Society hercunder, so long as
that Work is the subject of copyright protection
in the territory to which the Disc is Shipped.

Before calculating the royaltics pavable on any
Disc, Value Added Tax {or, where clause 13.2
applics, any similar @ax included in the royalty
base price) shall be excluded.

No other tax which forms part of the relevant
price shall be deducted therefrom prior to
calculation of the royaly.

The Producer shall pay VAL at the rate or
rates from time 1o time in force on any royaltics
payable under this Agreement.

Save as otherwise provided heremn, the Producer
shall pay to the Society or (where the Soclety so
directs) to the Society’s member in relation to
cach Disc which reproduces one or more
Musical Work(s) in the Society’s repertoire a
royalty of 8,3% of the Published Dealer Price
applicable to the relevant Disc on the day of the
Shipment of the Disc from the Warchouse.

Where the Producer has not published a
Published Dealer Price in relation to the
relevant Disc, but the Preduger has published a
fixed or suggested retail’ price in relation
thereto, the royalty shall be calculated atv a rate
of 6.5% of the fixed or suggested retail price
applicable to the relevant Disc on the day of

Shipment of the Dise from the Warchousc.

Il the Producer is unable to show at the ume
the royalty is due that there was in force on the
Shipment date a Published Dealer Price or fixed
or suggested retail price {(as the case may be)
applicable to such Disc, the royalty shall be
fixed by the Socicty on the basis of the price
most generally used by other record producers
in the United Kingdom for a comparable type
ol Disc.

This clause applies to sales to record clubs. No
rayalty shall accrue in relation to a Disc which
is supplied by the Producer to a record club if
the royalty will be paid by the record club
pursuant to an agreement between the Society
or any Associated Socicty and that record chub
provided that where the record club is not
paying the royalties due thercunder the relevant
Society 1s entitled on written notice to require
that the Producer cease to supply such Discs
until such royalties have been paid.

Where Dises are supplicd by the Producer direct
to HM Forces such sales shall be deemed to
have been made in the United Kingdom.

The Producer may clect to export Dises to a
licensce, affiliate or importer in a territory
outside the United Kingdom without paving
royalties thereon under this Agreement provided
that:-

(a) such licensee, affiliate or importer has
an agrcement with the Associated
Socicty responsible for the collection
of mechanical royalties in the terrtory
to which such Discs arc being
exported under swhich such party is
liable to pay mechanical royaltics on
such Dises; and

{M the Society has not notified the
Producer that such party has failed to
comply with that agreement in a
material vespect; and

{c) at the samec time as submiting the
Statement of Shipments referred to in
clause 23, the Producer delivers a
scparate statement identifying the
gross number of Discs by Cataloguc
Number and Format which have becn
exported royalty-free under this
provision, and the name and address
of the licensce, affiliate or importer to
whom such Discs have been supplied.

Where the Producer has not elected to export
any Discs royalty-free under clause 13.1, the
Produccr shall pay royaltics on Discs exported
to a torritory outside the United Kingdom in
accordance with the provisions of this
Agreement provided that:-

(a) in relation to Discs cxported to a
territory within the EC, the royalty
rate provided for in clause 11 shall be



applied to the PPD or fixed or
suggested retail price (as the case may
be) of the Discs in the territory to
which the Discs are exported;

{b) in relation to Discs exporied 10 a
territory outside the EC, the voyaly
shall be calculated in accordance with
the appropriate standard mechanical
rights agreement ov {in default thereof)
in accordance with the law in the
territory to which the Discs are
exported.

Save where the Producer makes the election
under clause 13.1 in relation to all copies of the
relevant Disc per territory per Catalogue
Number in the particular Quarter, exporis not
exceeding 500 Discs per territory per Catalogue
Number per Quarter shalt be deemed not to be
exports and royalties thereon shall be calculaied
and paid fully in accordance with this
Agreement,

Any cxport of Dises shall be subject to the
exercise ol any rights subsisting and lawlully
exercisable in any territory to which such Discs
are exported to prevent or control the
importation of Discs into and distribution of
Discs within such territory.

This clause applies:-

(a) wherce a Disc reproduces Musical
Works in the repertoire of the Socicty
together with Musical Works which
arc not within the repertoire of the
Society; and

(h) for the purposes of the Producer

accounting, where the Producer has

elected to account in accordance with

clause 27.

In such circomstances:-

(a) where the notificavion sent by the
Socicty under clause 24.5 specifies the
duration of the Musical Works,
the Society’s sharc of the royalty shall
be in the proportion which the
duration of each of the Works in its
repertoire bears to the total duration
of all the Musical Works on the Disc
in guestion;

{b) in all other cascs, the Society’s share
of the royalty shall be in the

proportion which the number of tracks
Works in its
repertoire bears to the total number of
tracks on the Disc in question.

containing Musical

The royalty referred to in clause 11 accrues on
the day of Shipment of the Disc {rom the
Warchouse.

The provisions of this ¢lause are subject to those
relating to royalty-frce cxports contained in
clavse 13.

When calenhuing the royalties due at the end of
a Quarter in refation to a particular Disc by
Format and Catalogue Number, the number of
Returns during that Quarter of the same Disc
by Format and Cgtalogue Number may be
deducted from the gress Shipments thercof
(including for the avoidance of doubt any
exports which are deemed to be U.K. sales
under clawse 13.3 but not any other exports}

The Producer may carry forward any negative
number of Shipments in relation to a particular
Format and Catalogue Number in one Quarter
against any Shipments of the same Format and
Catalogue Number in any subseguent Quarter

Where the Producer discontinues one Format of
a parvticlar Disc by Catalogue Number, and
there remains a negative number of Shipments
of that Format, then the Producer may deduct
from any luture Shipments of any Format of
that Disc then rewmaining available the
Equivalent Unit Quantity in relation to the
negative number remaining, provided that the
Musical Works and the duration thereof on
cach of the rélevamt Formats are idenrical, and
there are no additional tracks or reduced
number of tracks.

The Producer shall net be entitled to any form
of refund for royalties already paid except as
specifically sct out in this Agreement.

The following retention provisions apply in
relation to Dises which are New Releases or Re-
Releases and shall be applied separately in
relation to cach Format thercofi-




{(a) in reladon to the Quarter in which
copies of the New Release or Re-
Release (as the case may be) were first
put o circulation with a view to the
rctail sale thercol to the public [or
private use, the royaltics payable on
10% of the Net Shipments during that
Quarter may be retained against any
possible Returns;

(b) in relation separately to each of the
following three Quarters, the royalties
payable on 10% of the Net Shipments
during the relevant Quarter may be
retained against any possible Returns;-

reconciliation must be effected in the
5th Quarter and a Reconciliation
Statement delivercd to the Society
together with the Statement of
Shipments relating o the 5th Quarter;

—
)
~——

{d) The balance of rovaltics due to the
Society (if any) shall be accounted for
in the same manner and paid at the
same time as the other royalties due in
vespect of the 3th Quarter.

The following retention provisions apply in
relation to Discs which are Television Promoted
Discs, whether or not they are New Releases or
Re-Releases, but in substitution lor those set out
in clause 17.1 if they are Néw Releases or Re-
Releases, and shall be applied separately in
relation to cach Format thercof:-

{a) in relation to the Quarter either in
which copies of the  Television
Promoted Disc were first put into
circulation with a view to the retail
sale thereof to the public fov private
use or the Disc first gualified as a
Television Promoted Disc (whichever
is the later), the royalties payable on
25% of the INet Shipments during that
Quarter may be retained against any
possible Returns;

{b) in rctation o the following Quarter,
the royalties payable on 25% of
the Net Shipments during  that
Quarter may be retained against any
possible Returns;

‘c} in relation to cach of the following two
Quarters, the royalues pavable on
10% of the Net Shipments during the

rclevant Quarter may be retained

against any possible Returus;

(d} reconciliation must be effecied in the

5th Quarter and a Reconciliation

Statement delivered to the Socicty
together with the Statement of
Shipinents relating to the 3th Quarter;

(e} the balance ol royalties due to the
Society (il any) shall be accounted for
m the same manner and paid at the
same ume as the other royalies due in
respect of the 5th Quarter.

No retention may be elaimed untl the Producer
has demonstrated 1o the Socicty’s rcasonable
satisfaction that it is able 1o operate the relevant
provisions in a timely and accurate mauner.
Where there is a dispute between the Socicty
and the Producer as to whether this is so, the
Producer may clect to have the matter decided
by the Joint Record Agreement Committee.

No royalties may be retained by the Producer
except as expressly set out in this Agreement.

Where at least 6 months afier the date of first
relcase, the Producer deletes a long-playing Disc
(whether vinyl, cassciie or compact disc)
reproducing non-classical music from its
catalogue, and thereafter sells or authorises the
sale of 1ts remaining stock of such Discs to one
or more independent buyers on an arm’s length
basts, the rovahy provisions set out in this clause
shall apply in substitution for those referred to
above.

I'he provisions of clause 18.1 shall apply to
singles reproducing non-classical music, but
substituting 3 months for 6 months.

The provisions of clause 18.1 above shall apply
to Discs reproducing classical music, but
substituting 2 years for 6 months.

The royalties payable in relation to such Discs
shall be 10% of the gross price charged to the
buyer(s) thereof with no deduction other than
any appropriate duoties or taxes prpvided for in
clause 12.

The total number of Shipments of a particular
Format in refation to which the Producer may
apply this provision in cach calendar ycar shall
not exceed the following percentage of the total
number of Shipments ol the Producer
containing one or more Musicat Works in the
repertoire of the Society during the preceding
calendar year:-

(a) singles: 10%;

() cach other Format: 3%.



Nonc of the provisions of this Agreement
relating to Returns (nor for the avoidance of
doubt those relating to any retention against
Recturns) shall apply in relation to such sales
provided that where there remains a negative
figure of units Shipped as a result of the
application of clause 16, the Producer shall not
pay any royaltics on the Equivalent Unit
Quantity of units sold as dcletions,

The Producer shall not manufacture Discs
solely for the purpese of benefiting from
these provisions.

Discs which are bona f{ide supplied free of
charge only for the purposes of the genuine
promotion of sales of other copies of the Discs
i question shall be exempt from the royaltes
otherwisc payable under this Agreement on
condition that the criteria set out in clauses 19.2
w 9.6 are fulfilled.

A Disc shall only be regarded as having been
supplicd for such purposes as are referred to in
clause 19.1 where it is supplied to a broadcaster
or disc jockey or critic or other party for the
purposes of that party broadcasting it or playing
it in public or reviewing i, or some other bona
fide promotional sitwation. For the avoidance of
doubt a Disc shall not therefore be regarded
as having been supplied for such purposes
where it isi-

{a) distributed commercially; or
(b) not supplicd free of charge; or

{(¢) supplied frce of charge but in
consideration of or as a result of the
party to whom it is supplicd taking
other Discs or other copies of the
samme Disc or giving other valuable
consideration.

Each such Disc and the packaging thereof must
at the time of manufacture be prominently
marked with a non-removable or non-erasable
notice carrying the words “PROMOTIONAL
COPY - NOT FOR SALE”,

Statement of Shipments shall idendly the
number of Dises by Catalogue Number and
Format which the Producer has supplicd under
the above provisions.

The Producer shall mamtain information in
reasonable detail for a period of not less than
2 years as to the geneval natare and categories
of the recipients of Discs supplied under
the ahove nrovision. T

The Producer shall at all reasonable times and
upon reasonable notice allow access to its
premises by representatives of the Society for
the purposes of the Society checking the then
current details of the numbers of Discs
manufactured referred to in the above
provisions and the persons, firms and
companies to whom they are being supplied
and the numbers supplied to each such person,
firmn or company and the Produccr shall also
maintain such information in such detail as will
enable the representatives of the Society
reasonably to verify during such access that the
numbers of Discs being supplied -under the
above provisions breadly corresponds with
claims for royalty-free supply under Statements
of Shipments.

Each Disc reproducing a Musical Work in the
repertoire of the Society shall bear the initals
“MCPS”,

A notice to the following effect shall appcar on
the label on each side of the Disc:-

“ALL RIGHTS OF THE PRODUCER
AND OF THE OWNER OF THE
WORKS REPROBUCED RESERVED.
UNAUTHORISED COPYING, HIRING,
LENDING, PUBLIC PERFORMANGE
AND BROADCASTING OF THIS RECORD
PRORIBITED.”

On the label of cach Disc therc shall be
reproduced:-

{a) the dile of cach Musical Work
reproduced theveon;

{(b) the name of each composer;
{c} the name of cach author;

(d) the name of the arranger of the words
and/or music where applicable.

Where it is technically impossible for the
Producer to comply with clause 20.3, such

information may be reproduced as follows:-

{a) on the slecve of the Disc; or

(b) on the cardboard insert; or
{¢) on the surface of the Disc itself.

The Producer shall use its reasouable
endeavours to mclude on the ahel far ac cer am




in clause 20.4) the name of the United Kingdom
publisher of each Musical Work in the
repertoire of the Society.

The Producer shall on entering into this
Agreement, and during its continuance, supply
to the Society the Jollowing documents without
charge as soon as possible following the
publication or tssue thereof:-

(a) two coples ol all  catalogues,
supplements 10 catalogues and lists or
notifications of New Releases and Re-
Releases;

(b

-~

two copies of cach list of Published
Dealer Prices or fixed or suggested
retail prices and each amendment or
additon thercto,

At the request of the Society the Producer shall
also furnish it free of charge with:- '

(a) one copy {which shall be exempt from
royalty payment) of any Disc;

(b) oune copy of the label, sleeve or insert
relating to any Disc.

The Producer must notily the Socicty
immediatcly of any Disc which it deletes from
its catalogue.

The Producer must also supply the Society with
any further information or documentation in its
possession, power, custody or conwrol (and use
its best endcavours to supply the Socicty with’
any further information or documentation not
in its possession, power, cusiody or control)
rcasonably requested by the Society at any
time, in ovder 1w enable the Society w0 verify
the Musical Work(s) which are or will be
reproduced on any Disc made and/or
distributed by or for the Producer or s Co-
Exploitants or to verify that the Producer is
abiding by the terms and conditions of
this Agreement.

Il the Producer undertakes or arranges pressing
of Discs for any other party (whether this is a
third party or a licensee or affiliate), the
Producer must inform the Society in writing of
the identity of that party.

On comphance with clause 22,1, the Sociery
“confirms that it will nov scek 10 recover royaltics
from or pursuc any other remedy against the
Producer in relation o such Dises, subject to
the provisions of clause 22,4,

The Producer hereby agrees that it will nos
undertake or arrange pressing of Discs
reproducing one or more Musical Works in the
repertoire of the Socicty for any third party
which cither:- V

(a) docs not have a current agreement
with the Society (cither in this form or
in the form of an AP.2 or AP.2A.
agreement) wnless the Socicty has
expressly authorised the Producer to
carry out or arrange the same, such
authorisation not to be unrcasonably
withheld or delaved; or

o

is in material breach of such an
agreamnent, if the Society has notified
the Producer of that breach aud
required the Producer o cease
undertaking or arranging such pressing
until such breach is rectified,

The Producer agrees that it will bear
joint responsibility with the third party for
any pressing carried out in contraveution of
clause 22.3.

In all cases, the Produccr shall vse its best
cndeavours to ensure that the Society has cevery
facility {or checking pressing undertaken or
arvanged for third pariies. Where the velevant
Discs reproduce one or more Musical Works in
the repertoire of the Society, the Producer shall
send to the Socicty copics of the relevan
delivery or despatch notes or cquivalent
documentation indicating by Catalogue Number
the quantitics despatched and the name and
address of the person, firm or company to
whom they were despatched,

The Producer shall use its best endeavours 0
procure that its Co-Exploitants:-

{a) at no time act or fail to act in such a
way as would cause the Producer o be
in breach of this Agreement;

{b) co-operate {ully with the Society and
its representatives in the application of
this Agreement.

In exercising the licences to make Discs in
accordance with clause 4, the Producer may




only usc a Co-Exploitant so to make such Discs
il

{a) such Co-Exploitant appears on the
Socicty’s approved list {a copy of
which will be supplied on signature of
this Agrcement to the Producer by the
Socicty, with any changes thercto
promptly bcing notificd to the
Producer); or

(b) the Socicty consents, such consent not
to be unrcasonably withheld or delayed.

The procedure sct out below inecd not be
compliecd with by the Producer as regards Discs
in the Producer’s catalogue prior to the
Commencement Date provided that-

{a) the Producer has complicd with its
copyright obligations in relation
thercto as regards the period prior to
the Commencement Date; and

(b) the Producer has given sufficient
information to the Society to enable
the Socicty to verify that it has the
relevant details of such Discs on its
database or to incorporate such details
on its database.

In such cases, the Society will send the Producer
the information referred 10 in clause 24.5 in
relation to such Discs as soon as practicable
after the Producer has supplicd the Society with
such information.

In relation to euch Dise by Catalogue Numbcer
and Formau thercof, the Producer shall deliver
to the Society a Notification of Intended
Release {ully and accurately completed, save in
relation to any information which it is not
possible to obtain. This applies whether or not
the relevant master recording was made by or
for the Produccr or assigned or licensed to the
Producer. For the avoidance of doubt:-

{a) when a Disc has been deleted from the
Producer’s cataloguc, but is later to
be re-issucd, a new Notification of
Intended Release must be submitted;
and

(h) a Notificavon of Intended Reclease
must be submitted whether or not the
Producer believes that the Disc
contains any Musical Work in the
repertoire of the Socicty.

Save in cxceptional circumstances not caused or
occasioned by the Producer’s neglect or default,
the Notification of Intended Release must be
delivered to the Society at least 7 working days
prior to first release of copies of the Disc.

A new Notification of Intended Release must be
delivered to the Society in the cvent of any
material change to the information referred to
in clause 24.11. The Produccer must also notify
the Society if it subsequently decides not to
release the relevant Disc.

Upon receipt of such Notification, the Society
shall process the same and send notification to
the Producer of the Mllowing inlormation not
later than the 7th working day following receipt
of the accurate and properly completed
Notification of Intended Release:-

(a) where the Sqciety is making a claim
an behalf of a member, the identity of
that member;

(b

=z

the share which that member claims in
the refevant Musical Work;

{c) whether the voyalties in relation
thereto will be payable to the Society
or direct to that member;

(dy the royalty percentage per track;
(€) any status referred to in clause 24.9;

(fy the Society’s code number for the
relevant Disc;

(g) the Society’s code number for cach
relevant Musical Work;

(h} in relation to each Musical Work
referred to in the Notification, for
which the Seciety is making a claim,
whether or not consent is being
refused by reason of such a limitation
of restriction as is referred to in clause
2.2 or 8, and the identity of the
member refusing that consent.

Subject to clauses 24.7 and 24.8 below, the
licences referred to in clause 4 shall apply in
respect of every Musical Work reproduced on
the Disc which is in fact in the repertoire of the
Socicty, and that licenice shalt take effect even if
the Society notifies the Producer that the
Musical Werk has one of the statuses described
in clause 24.9 below.

In relation to the rights reserved as referred to
in clause 2.2, the licence shall not-apply until all
the relevant members of the Socicty or
Associated Socicty owning or controlling the
rights in the relevant Musical Work(s) have




consented to the grant of the licence in
accordance with this Agreement.

Where there arce joint owners of a Musical
Work, and the Socicty does not represent all the
parties owning or controlling the rights in such
Musical Waork, the licences referred to in clause
4 arc not licences for the joint owner(s) whom
the Society does not represent,

The statuses referred to in clause 24.5 are:-

(a) NS (non member);

(b)Y SAT (copyright status not known at
present);

(c) PAI (copyright owner not known at
present);

{d) Public Domain Work.

Where the Society has uotified the Producer
that a Musical Work is in whole or in part in its
repertoire, and subscquently such Work or a
share in such Work or an interest therein ccascs
to be in its repertoire {cither bhecause the
rclevant member has ceased to be a member or
because the copyright in such Work or an
interest thercin has been translerred or reverted
to a non-mecmber), then the Soctety shall
prompuy notify the Producer unless the Disc on
which the Work was reproduced has been
deleted from the Producer’s cataloguc.

The Notification of Intended Release shall be in
the form appearing in Annex C 1o this
Agreement or such other form as may have
been agreed between the Society and the
Producer PROVIDED THAT:-

(a) the minimum information which the
Producer is obliged to furmish is:-

(1) the Producer’s name and address;

(i) the label of the Producer on which
the Disc will appcear;

(ii1) the title of the Disc;

{iv) the name of the main artist,
breken down into tracks where the
main artist is different on different
tracks, (by way of cxample,
compilations);

(v) the Format of the Disc;

vi) the Cataloguc Number;

{vii) the number of Discs, i.e. if double

pack, boxed sct ctc,;

(vii) the scheduled release date, where
avastuble;

(ix) the number of tracks;
{x) the tides of the Musical Works;

(xi} the writer/composcr/arranger of
each Musical Work;

{xii) the side and track scquence
nuntber, where available;

(xiii) the duration of cach Work, where
avalable;

{(xiv)y whether the track 1n whole or in
part consists of a medley unless
the Producer has supplied the side
and track scquence numbers in
relation to that Disc.

{(b) the Socicty will accept the Producer’s
label copy instcad of a Notification of
Intended Release provided that it
contains the required information.

The Producer shall procure that cach Disc is
given a unique Catalogue Number applicable
only to Discs with the same content and
configuration of tracks. Each Format thercofl
must bear cither a different Catalogue Number
or a different prefix or suffix within that
Catalugue Number.

Without prejudice to the rights of cither party
hereto in respect of any breaches of this
Agreement, where the Soclety expressly notifies
the Producer pursuant w a specific obligation
hereunder that a particular musical work is in
its repertoire and such notification is incorrect
in this respect, the Society shall indemnify the
Producer against any liability for damages or
costs which the Producer may reasonably incur
in rcasonable reliance upon such information
having been correct.  For the avoidance of
doubt, the Producer shall not be entitled to
continue 0 rely on such notification where it
has notice from any party that such notification
was or may have been incorrect. This indemnity
shall not apply where the incorrectness of such
notification was consequentizal upon the
Producer having supplied incorrect, incomplete
or mislcading information.  For the avoidance
of doubt the foregoing indemnity does not
cxtend to any claim by any party that a
copyright musical work properly licensed under
this Schemc infringes some other copyright
musical work.



At the end of each Quarter the Producer shall
prepare a Statement of Shipments showing by
Catalogue Number and Format the gross
Shipments thereol and each deduction
specifically provided for in this Agreement. The
deratled information and format ol such
statement shall be in accordance with the
Society’s specification in rclation thercto and
notified by the Society to the Producer. The
Society will give reasonable consideration to any
rcasonable proposal by the Producer {or a
variation in relation to the format thereof,
provided that such variation will still enable the
Society without additivnal cxpense o process
the information in accordance with its nonnal
procedure and comply with clause 26.

The statement shall be delivered to the Society
no later than by close of business on the 21st
day of the month following the end of the
rclevant Quarter (by way of example, the
statement in relation to the first Quarter in each
year shall be delivered on or before April 21st
of that year).

The Producer shall deliver the statement in the
form of industry standard computer readable
magnetic media.
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On receipt of the Statement of Shipments the
Society will process the information included
therein, and will prepare royalty statements in
relation therero.

The Socicty will deliver to the Producer such
royalty statements and invoices in relation to the
royaliics payable thercunder no later than close
of business on the 17th day [ollowing receipt of
the Statement of Shipments from the Producer.

The Society will procure that each invoice
indicates the payee (that is, the Socicty iiself, or
its relevant member) and the details of the
account to which the monies should be
transferred. Save in the case of and to the
extent of any manifest error, the Producer must
pay the invoices (including the VAT clement
thereof):-

{a} in the casc of payments to the Socicty,
by itrrevocable bank transfer by close
of business on the 45th day following
the end of the Quarter;

(b} in the case of payments to members of
the Society, by bank wransfer or
chegue by close of business on the
45th day following the end of the

Quarter.

UNTING PERIOD AN
ALCULATION BY-PR

The Producer shall operate the procedure set
out 1 clavse 27.2 where it has notified the
Society in writing that it wishes to do so at the
date of signaturc of this Agrcement. II the
Producer does not do so, but later wishes o
operate such procedure, then the Producer must
notify the Society in writing not later than the
{irst day of the Quarter preceding the Quarter
in relation to which the Producer intends to
start operating such procedure (by way of
example, if the Producer wishes to operate the
procedure with eflect {rom the first Quarter in
any year, the Producer must give notice 1o the
Society not later than lst October in the
previous year). The same period of notice must
also be given wherce the Producer has at any
time given such notice and wishes to cease
operating such procedure.

The procedure reflerred to in clause 27.1 is as
follows in relation to each relevant Quarter:-

{a) the Producer shall still comply with
clause 25 of this Agrcement;

{b

fhoig

clause 26 shall not apply;

(c

~—

the Producer shall prepare a royalty
statement showing the royaltics due in
relation to the Society’s repertoire
using cxactly the same information as
was countained in the statement
referred to in clause 25 and delivered
to the Society. Such royalty statement
shall be in such standard form as shall
enable the Socicty to process the
royalties due to its members without
delay and to reconcile the Society’s
information awd calculations with
those of the Produccr. The royalty
statement shall further be provided to
the Soclety on industry standard
computer readable magnetic media in
a format and layout to be agreed by
the Society and shall include the
information specificd in Annex D
hereto.

—_
o
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Not later than 33 days after the end of
the relevant Quarter, the Producer
shall deliver in velation to the relevant

rovaltioe dne (or that Ouarrer-




(1)  the royvalty statement 1o the Society;

(i) 1o any member which is collecting
its royalties direet as notified by the
Society to the Producer; a sell-
billing invoice for the royalties due
1o that member;

{iif) 1o the Society, a self-billing invoice
for the remainder of the royalties.

{e} The Producer must pay the invoices
{(including the VAT clement thercof):-

(i in the case of payments to the
Society, by-irrevocable bank transfer
by close of business on the 45th day
following the end of the Quarter;

(i) in the case of payments to members
of the Society, by bank transfer
or cheque by close of business on
the 45th day following the end of
the Quarter.

Where the Producer is carrying out the
accounting as rveferred w in this clause, and
there are inaccuracies m any such accounting,
the Producer shall indemnify the Society and its
rclevant members and the author(s) of the
" relevant Musical Works for any costs, losses or
damages of whatsoever nature (including légal
costs on an indemnity basi§) sullered by the
Socicty or the member or author and which are
caused by or occasioned by such error.

Where the Producer has elected o account in
accordance with the above provisions, but
delivers royalty statcments and/or invoices
matcrially late or which are materially
inaccurate for 2 consccutive Quarters or 2 out
of 4 consecutive Quarters, the Society shall be
entitled by notice m writing to require that the
Society carry out the accounting in accordance
with clause 26. In such circumstances, the
Producer shall not be cntided to clect to
account again until the Producer has
demonstrated to the reasonable satisfaction ol

the Soctety (subject to review by the Joint
Record Agrcement Conunittee provided that the
Produccr has so elected a review in writing
within 21 days of notification of the Socicty’s
decision to require that the Society continue to
carry out the accounting) that the Producer will
comply with the provisions hercof.

The Producer shall maintain an interest-bearing
Copyright Control Account, and shall pay into
such Account in relation to any Musical Work

or interest therein which has been designated by
the Society as PAL or SA] a sum cqual to the
royaltics which would have been payable under
this Agrcement had such Musical Work been
designated as a Work within the repertoire of
the Socicty. The Producer shall continue o pay
royalties in rclation to that Work or interest
therein into that account until it has discovered
the person, firm or company cntitled to the
relevant royaltics, or until the Socicty noufies
the Producer that the Musical Work or interest
is within the repertoire of the Socicty.

Where a third party (not being a member of the
Society or an Associated Socicty} claims the
right to grant the licenees referred to in clause 4
in relation to a Musical Work or intevest therein
which remains designated by the Socicty as SAL
or PAJ:-

(a) the Producer shall notify the Society in

writing within 7 days of such claim;
(b at the same ume as giving such notice,
the Producer may require the Socicty
to investigate the position, and notify
the Producer within 3 months of
receipt of such notification whether
the Society claims that the relevant
rights are controlled Ly a member of
the Socicty or a non-member. In
default of the Society so notilying the
Producer, the relevant Musical Work
or interest thercin shall be deemed to
be of non-member status, and the
Society shall then have no right to
claim any royalties which arc
subsequently paid to the third party by
the Producer, unless such royalties
were paid to the third party after the
Socicty has made a new claim in
velation to the refevant Musical Work
or interest theran.,

R

Nothing in this Agrcement shall prevent the
Producer at its own nisk in good faith paying
royalties aristng in relation to a Musical Work
or interest thercin which remains designated by
the Society as SAI or PAI to a bona fide third
party which is not a member of the Society or
an Associated Socicty claiming the same
provided that the Producer shall where possible
give 7 days prior notice of its intention so to do
to the Society.

No later than 435 days after the end of cach
Quarter the Producer shall deliver to the
Society a statement showing:-

(a) the Musical Works in rclation to
which the Producer paid royalties into
the account rclerred to in clause 28.1;



{h) the amount of royalties paid into such
account in relation to each such Work;

{¢) the title and Cataloguc Number of the
Disc in relation to which such royalties

arose.

Where the Society at any time notifies the
Producer that a Musical Work or interest
therein is in the repertoire of the Socicty, and
subsequently either the Producer or the Society
receives notice that a third party claims the
relevant rights therein, and/or the royalties
arising in relation thereto, the party receiving
such notice shall notify the other party in
writing within 7 days of receipt thereof.

In any circumstances where both the Society
and a third party not being a member of the
Society or an Associated Socicty make a claim
against the Producer in relation to the same
Musical Work or the same interest in a Musical
Work, the Producer shall pay the royalties
rclating 1o that Work or interest therein
{calculated in accordance with this Agreement)
into an interest-bearing account in the joint
names of the Socicty and the Producer. Any
royalties held in such account shall be hcld in
trust for the party entitled thereto and such
royalties shall remain in that account until the
dispute in relation thereto is resolved.

No later than 45 days after the end of each
Quarter, the Producer shall deliver to the
Socicty a schedule showing:-

(a) the Musical Works in relation to
which the Producer paid royalties into
the account reflerred to in clause 29.2;

{b) the amount of royaltics paid into such
account in relation to cach such Work;

(c) the title and Catalogue Number of the
Disc in relation to which such royalties
arosc.

For the avoidance of doubt, where the
ownership or control of a Musical Work or
interest therein is in dispute between two or
more members of the Socicty, the royalties in
relation thereto shall be paid to the Socicty.

The Socicty will norify the Producer of any
changes in the information referred to in clause

24.5 or any notice pursuant to Clanse 24.10
during a Quarter not later than 7 working days
following the end of that Quarter. Whether the
Socicty is carrying out the accounting in
accordance with clause 26 or the Producer is
carrying out the accounting in accordance with
clause 27, no account shall be taken of any
information or change in information which the
Socicty is required 16 provide under clause 24.5
or any notice pursuant o clause 24.10 unless it
has been notilicd no later than the date
specified above.

Where the Society notifics the Producer that a
Musical Work or intercst therein previously
designated SAl or PAL is in the repertoire of the
Society, the Producer shall within 7 working days
of receipt of such notification pay to the Society
any royalties held in the Copyright Control
Account in relation thereto, together with the
interest thereon PROVIBED THAT where the
Society’s member is or has a dircct contract with
the author of that Musical Work or interest and
such member has failed without good cause to
notify its claim to the Society promptly, no
interest shall be payable. Where any royalties
have been paid to a third party in accordance
with clause 28, and the Producer accepts or the
Court adjudicates that the Society is entitled
thereto, then the Society’s claim shall, subject to
clause 28.2, be limited to such royaltics as should
have been paid if the Work or interest therein
had been designated as within the repertoire of
the Society, together with interest thereon from
the date on which such royaltes should normally
have been paid to the date of payment. The
Producer shall not he obliged to account for such
royalties on magnetic media.

Without prejudice to clause 24.13 and the
foregoing provisions of this clause, where the
Society or the Producer discover that one or the
other has by mistake or unintentionally provided
the other with incorrect information on the
basis of which incorrect royalties have been paid
or invoiced or royaltics have been paid or
invoiced to the wrong party:-

{a) the party discovering the error shall
notify the other, giving full details
thercof;

—
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} where the party alleged to be in errvor
accepts 1t, such party shall correct the
crror within 7 working days of receipt
of notification of the samec, and shall
pay or repay any royalties owing to
the other party, together with interest
thereon computed in accordance with
clause 33.6 from the date on which
such royaltics should have becn paid
or were paid (as the case may be) to
the date of payment or repayment.




The Producer shall upon c¢ntering into this
Agrcement inform the Socicty of the addresses
ol the Warehouses (or in the case of moveable
Warchouses the addresses at which they are
normally situated) uscd for storing Discs the
subject of this Agreement and shall promptly
notify any changes to any such locations.

The Producer shall permiv the Society by its
duly authorised representatives at all reasonable
times to have access to the Warchouses for the
purpose of inspecting and checking the stocks of
such Discs.

Where the Producer does not have its own
warchousing facihities, the Producer shall use
its hest endeavours to procurce reasonable
rights of access to the warchouses of its
Co-Exploitants for the duly authorised
representatives of the Society.

The Producer shall keep proper accounting
records dealing with, by refercnce o each
Quarter, its activities the subject matter of this
Agreement and without prejudice to the
generality of the foregoing, setting out in
particular the following:-

{a) the manufacture, Shipment, Retarn
and stock Lolding’of Discs;

(b) the export of Discs;
{c) the export of Recording Matrices;
() the imiport of Recording Matrices;

{0} the import of Discs;

(fy the PPD and/or lixed or sughested

retail prices of Discs;

(g) the calculation of royaltics duc on
Discs, where clause 27 applies;

(h) any sale of Discs under clause 18,
together with the names and addresses
of the parties to whom they were sold;

{i) any supply of Discs under clause 19,
together with the informadon maintained
under clause 19.5 and 19.6;

(i} the dates and amounts paid in respect
of mcechanical royalties on Dises
together with the identity of the party
to whom such payments were made;

(k) any rctentions claimed under clause
17, the calculation thercol and their
reconciliation;

(I} the calculmion and payment into the
relevant aceounts of rovalues referred
o in clauses 28 and 29,

These accounting records shall be maintained to
a standard sulficient to enable an audit trail to
be established and followed through.

Such accounting records together with any
supporting documentation relating thereto shall
be open for inspection {both during and for 9
months after termination of this. Agreement) by
representatives of the Society upon reasonable
notice and na more than once a calendar year
unless payment of royalties i over 45 days in
arrcars.  For these purposes, the Producer shall
allow aceess ta the premises of the Producer.
The Society™s representatives shall be entitfed to
inspect, make extracts and take copics of the
informadon availahle, aud te carry out such
work as is in their rcasonable opinion
considered necessary to verify the royalties duc
to the Society including for the avoidance of
doubt the examination of stock movements.

The reasonable fees incurred by the Society in
auditing the Producer under this Agreement
shall be bornc by the Socicty cxcept in
circumstances where the audit veport {(a copy of
which shall be made available o0 the Producer
within nine months of the commencement of
the audiy) discloses underpayment of royalties in
excess of a sum cqual 10 7% of the total
royalties found duc for the calendar year or any
other financial period 1o which the audit relates,
In that event and provided that either:-

() the Producer agrees and accepts that
such unpaid royalties arc duc; or

(b) the quantum of unpaid royaliies is
determined by the Court as a result of
legal action,

the said reasonable fees shall be paid by the
Producer.

The Society wmdevtakes 1o use ity best
endeavours to ensteve that audits are carried owt
expeditiously (o enable audit reports to be
provided to the Producer within the nine month
period specified in clause 31.7.

Any royaltics accepted by the Producer as being
unpaid or so adjudged by the Court shall be
paid in full by the Producer to the Society
within 30 days of acceptance or judgment to the
Socicty and shall carry imcerest calculated in
accordance with clause 33.6.

The agents of the Socicty with access to the
premises of the Producer under clause 31.6
shall, subject to clause 31.11, be independent



qualified Chartered or Certficd Accountants (or

persons employed by or under the supervision of

the same), and shall not dircctly or indirectly
own any interest in any phonographic business
or trade.

Where the turnover of the Producer from the
sale of Discs for the four Quarters preceding the
commencement of the relevant audit has not
cxceeded £33 million (such figure to be incrcased
on st January 1993 and cach subscquent Ist
Jannary by the percentage increase in the latest
Retxil Prices Index by comparison with the
equivalent figure in the corresponding month of
the previous year), the agents of the Society
with access to the premises of the Producer
under clause 31.6 may be:-

{a} qualified Chartered or Certified
Accountants who are employees of the

Society; and/or

{b

~

the Manager of the Society’s Audit
Department (or some other person
employed by the Society ol equivalent
rank); and/or

{¢) persons employed by the Socicty
under the supervision of any person
referred to in (a) or (b).

Where an audit ts carried out in accordance
with this sub-clause, clause 31.7 shall not apply
and the costs relating to (aj, (h) and (c) above
shall be borne by the Society.

The obligation as to confidentiality referred to
in clause 34.2 shall for the avoidance of doubt
apply in rclation to such audits as arc referred
to above and the Society shall procure that alt
its staff, agents and iuspectors carrying out
audits on behall of the Socicty arc notified of
the obligation not to disclose information which
is conflidential to those who are not entitled w0

such information,

The Producer shall not export a Recording
Matrix reproducing a Musical Work in the
repertoire of the Socicty from the United
Kingdom or authorisc the export thereof or
supply such a Recording Matrix for the
purposes ol such export except in the following
circumstances:-

{a) where the territory to which the
Matrix is exported is a member of the
Berne Convention or the Universal
Copyright Convention, and cach
Musical Work reproduced thereon is

not protected by copyright in that
territory; or

{b) where the party 1o whom the Matrix is
exported has an agreemenr with an
Associated Society under which that
party will pay mechanical royalties in
relation to Discs which are copies
thereol; or

(¢} where the Socicty has previously
consented thercto, such consent not to
he unrcasonably withhcld or delayed.
The Society shall by way of example
he entitled to withhold its consent
where it reasonably considers that it
has no satisfactory evidencc that
mechanical royalties will he paid by
the consignee. The Society shall be
entitled o impose reasonable terms
and conditions for the grant of consent
in order to prevent any inflringement
of copyright of Musical Works in its
repertoire.

Upon the Producer exporting a Recording
Matrix reproducing a Musical Work i1n the
repertotre of the Socicty or authorising the
export thercol or supplying a Recording Matrix
for the purposes of such export, the Producer
shall forthwith notify the Socicty in writing of
the following information:-

(@) the name and address of the
consignee;

(b} sufficient details to cnable the Society
to identily the recordings included on
the Recording Matrix.

The Society shall have the rights set out in
clause 33.3 wherc the Producer:-

(a) commits a material breach of this
Agrecment which is capable of remedy
and fails (o remedy such breach within
14 clear days after receipt by the
Producer of a formal notice served by
registered post speciflying in reasonable
detail the breach on which the Socicty
relics;

(b) commits a material breach of this
Agreement which is not capable of
remedy, or commits [raud, in which
cvent the Society shall specify in
reasonable detail the fraud or matenal




breach on which the Socicty relies, by
notice to the Producer.

Ne notice served under clause 33.1 1n respeet of

any lailure to comply with clause 20 may
require remedy other than with cffect rom the
first subscquent repressing or reprinting of the
item in respect of which the relevant obligation
undler clause 20 applied, unless there has heen a
previous failure in relation to the same
information and the same Disc by Catalogue
Number.

In such circumstances, the Socicty shall have
the right to take the following action:-

{a) 1o werminate this Agreement forthwith
withowt prejudice to any rights which
have already accrued o the Socicty or
its members under this Agreement or
to the Producer; or

(b) to require the Producer 1o comply with the
standard terms and conditions of the AP.2
or AP.2A version of the Society’s
licensing scheme for the manufacture
and distribution of Discs lor retail sale
to the public for private usc.

The Society shall in addition have the rights
referred 1o in clause 33.3(a) or (b) where there
has been a material change in the factors on the
basis of which the Society granted the Producer
this Agreement provided that:-

(a) the Society shall have given the
Producer 28 days’ notice in writing
specifying the material changes relied
on;

(b} the Producer may within 7 days ol

such notice clect to have the matter
reviewed by the Joint Record
Agreement Committee by notice in

writing to the Company Secretary of

the Socicty.

Upon the Society validly terminating this
Agreement in accordance with the above
provisions royalties shall become due on the
total number of Discs remaining in the
possession, power, custody or control of the
Producer in accordance with the standard terms
and conditons referred to in clause 33,3(b).

Without prejudice to any other right or remedy
of the Society or its relevant member(s) under
this Agreement, where the Producer fails to
fulfil any of the following obligations it shall pay
to the Society daily interest caleulated at a rate
of 3% above the base rate of National
Westminster Bank ple for that day, or, in the
absence of such base rate, such cquivalent rate

as the Society shall determine within s
reasonable discretion:-

{a) for failure 10 deliver the statements or
invoices as referred 1o in clause 23.2
or 27.2 within the time specified
therein, interest shall be payable on
the total royvalies pavable on the basis
of the information swhich should have
been included therein;

H)

for omitting Musical Works in the
repertoire of the Society noufied as
such by the Socicty or Discs
reproducing any such Musical Work
from such statements or invoices,
interest shall be pavable on the
royvalties which should have been
payable in relation thereto;

() for any mvoices properly duc and not
paid in full within the time preseribed
by clause 26.3 or 27.2, interest shall
be paid on the relevant suius not paid.

In cach case, interest shall be payable from the
date of default to the date on which the default
was rectified.

Provided that where the liability 1o interest
arises under sub-clause (a) above, no interest
shall be payable save to the extent of any loss or
expense actually suffered or incurred by the
Society or its relevant member(s) and arising by
reason of the Producer™s failure.

If the Producer shall ceasc to tradce, or have a
winding-up Petition presented against it which is
not dismissed or withdrawn within 21 days, or
goes into voluntary liquidation (other than for
the purposes of reconstructon or amalgamation),
or makes any composition with its creditors, or il
a Trustce or Recciver or Administrative
Reeeiver is appointed to take over all or a
substantial part of its assets and undertaking and
such appointment 'is not discharged within 21
days, or, being a subsidiary company, its parent
suffers such an event, then the Society is entitled
to terminate this Agreement immediately,

In such an event:-

{a) all Discs remaining in the possession,
power, cunstody or control of the
Producer or the Producer’s distributor
or subscquently returned thereto shall
be deemed unlicensed;

{b) the Producer and its Co-Exploitants
shall cease forthwith to make or supply
any Discs containing Musical Works in
the repertoire of the Society;



(¢) any royaltics accrued which have not
yet become payable or have not yet
been paid shall becomce payable
forthwith, and Statements of
Shipments or {where the Producer is
accounting under clause 27) royahy
statements as referred to in clause
27.2{c) shall he sent to the Socicty
within 21 days.

‘The Producer shall -have the right to terminate
this Agrcemient on giving at least one Quarter’s
notice in writing.

Upon the Socicty properly giving notice of
termination in accordance with clause 33.3, 33.4
or 33.7, the Society may deduct from any
deposit or advance paid o the Socicty such
antount as is required to pay any sums payable
under this Agreement.

Upon tevmination of 1his Agreement, the terms
and conditions of this Agrcement shall, save
where otherwise cxpressly stated, continue o
have cffeet as regards Discs in relation to which
royaltics have alrcady been paid.

After termination ol this Agrecment (other than
by the Sociery under clause 33.3 or 33.7) the
Producer may place at the disposal of a third
party which has signed an agreemcit with an
Associated Society to pay mechanical royalties
any Recording Matrix which has been lawfully
made and/or cxploited provided that such third
party reaches agrecment with such Society that

the terms of jts agreement with that Society will,

govern the cxploitation of such Recording
Matrix. Subject thereto, the Producer shall not
exploit the rclevant Recording Matrix or
authorise such exploitation or supply the
Recording Matrix for the purposes of such
cxploitation without the consent of the Society
or the Society’s relevant member.

This Agreement shall come into effect on the
Commencement Date.

Save for the purposcs of complying with 1ts
obligations to the Producer or to its members or
to any Associated Socicty and save for disclosure
to its professtonal advisers, the Society shall not,
without the Producer’s written consent, disclose
any confidential information (so long as it
remains confidential) supplied by the Producer
hereunder to any other person or Society.

For the purpose only of calculating interest
under this Agreement where any payment or
statement 1s sent by first class post-  (a) the

postmark shall be suflicient proof of the date the
payment or statement was sent; and (b) such
payment or statement shall be deemed to have
been received hefore close of business on the
second working day alter posting,

This Agreement shall be subject to the laws of
the United Kingdom and both partics agree to
submit to the jurisdiction of the High Court of
England and Wales.
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This AP.2 agreement forms part of the Audio Product Licensing
Scheme ordered by the Copyright Tribunal on the 12th March 1992,
The full text of the scheme is available for inspection upon reguest to
the MCPS Audio Product Scheme Manager.




1.1

1.7

This AGREEMENT is made on
BETWLEEN:-

(1) MECHANICAL-COPYRIGHT PROTECTION SOCIETY LIMITED
whose registered office is at Elgar House, 41 Strecatham High Road, London
SWI6 1ER (“the Socicty”) contracting for itsclf and on behalf of its
members and those Associated Societies (as defined below) it represents and

(2)

_of

(“the Producer”)

IT IS HEREBY AGREED as follows:-

1. DEFINITIONS

The following words and expressions shall have
the following meanings, save where the context
otherwise requires:-

“Accounting Period” means cvery three
calendar month period commencing with the
date of the first day of the month in which the
invoice referred to in clause 4.8 is issucd.

“AFL” and “AFRL” shall have the mecanings
referred to in clause 4.2.

“Associated Socicty” mcans a collecting socicty
with which the Socicty has at the relcvant time
reciprocal arrangements under which the
Society and that society authorisc each other to
grant licences in relation to each other's
repertoire for the making of Discs reproducing
such repertoire in the other’s territory.

“Cataloguc Number” shall have the meaning
rcferred to in clause 16.6.

“Commencement Date” shall be the date on
which the Society and the Producer cnter into
this Agreement unless the Produter and the
Sociely agree in writing on an alternative date.

“Co-Exploitants” means:-

(a) any person, firm or company which
carries out or arranges the
manufacture of Discs the subject of
this Agreement for the Producer; and

{h) any person, firm or company which
acts as distributor of such Discs for the
Producer.

“Disc” means a pre-recorded audio-only sound
carrier and shall include ali Formats whether
now known or hereafier invented or exploited.

“EC” means cach country which is at the
relevamt time a full member state of the
Europcan Community.

.41

“Format” shall mean the following audio-onl
g b
sound carriers:-

() 45 rpm 7 inch vinyl single
(i) 45 rpm 7 inch vinyl EP
(i) 45 rpm 10 inch or 12 inch vinyl
single
(iv} 33 rpm 7 inch vinyl EP
{v} 33 rpm 10 inch vinyl LP
{(vi) 33 rpm 12 inch vinyl LP
{vii) 3 inch or 5 inch CD singlc
(viii) 5 inch CD LP
(ix) Cassette single
(x) Long-playing casseute
and any other audio-only sound carrier
hereafier manufactured and distributed.

“Musical Work” shall mean any work consisting
of music and any lyrics or words written to he
used with music. The expression shall extend to
any dramatico-musical work (subject however to
the provisions of clause 2.2) and to any part of
any Musical Work (subjcct to clause 10).

“Notification of No Claim” shall
mcaning referred to in clause 4.5.

have the

“Premium Record” shall mean a Disc supplied
for use, or with the cxpress or implicd authority
to scll it for use, as an incentive to purchase or
acquire other goods or services of whatsoever
nature.

“Pressing Plant” shall mean the pressing plant
or other duplicating facility at which the
relevant Discs are to be made.

“Published Dealer Price” or “PPD” shall mean
the highest priec as published by the Producer
(or where appropriate the Producer's distributor)
payable by any dealer for the minimum quantity
of copies of the relevant Format of the rclevant
Disc which any dealer can purchase from the
Producer (or as appropriate the Producer’s
distributor) without the hencfit of any applicable
discounts, inccntives, bonuses and other
reductions or deductions,
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“Recording Matrix™ shall mean any master tape
or other contrivance of whatsocver naturce from
which Discs may be pressed or duplicated or
from which rc-recording can be made.

“Return” shall mean a Disc the subject of a
Licence 10 which clause 5.1 applics on which
royalties have been paid 1o the Society in
relation (o that Licence for Discs of the same
Formal and Catalogue Number (being royalties
which the Socicly'is required to be holding in
accordance with clause 13) and which has been
physically rcturned 10 the relevant Warchouse
and credited as a rewurn in the rclevant
accounting documents including the accounting
statement referred 10 in clause 15.3 provided
that a Disc shall not qualify as a Rewrn for the
purposes of this Agreement where it is returned
1o the Warchouse as part of a trausaction which
involves any kind of payment 1o the Producer
for such Disc other than a bona fide
administration charge for handling the return.

The Producer and a member of the Socicty
shall be regarded as “Related Partics™ where:-

(a) (if the Producer and the member are
incarporated under the Companies Act
1985) one is the holding campany or a
subsidiary of the other, or one is the
subsidiary of the holding company of
the other (all such terms w0 be
construed in accordance with that Act
as amendedyj;

(b) (in any other case) where the Producer
and the member are the same person
or legal emity, or where one owns he
business of the other.

“Related Party Repertoire Work(s)” means those
Musical Works in the repertoire of the Secicty
at the dme of manufacture of the relevint
Dises:-

(a} the  copyright(s) in  which arc
controiled or administered by a
mcmber of the Socicty who is or
which is a Related Parly of the
Producer; and

(hy in relation (o which such member has

properly excluded {rom the Society's

powers of agency the collection of
royaltics from the Producer.

~=

“United Kingdom” shall mecan the Uniwed
Kingdom of Great Britain and Northern reland
and the Channel Islands and the Isle of Man,

“Warchouse” shall mean any building or other
storc where Dises are stored by or for ihe
Producer including any fixed or moveable store
(including vans;,

2 ERYOIRE OF THE SOCIETY

The repertoire of the Socicty consists of:-

(a) those Musical Works in relation o
which and to the cexient that (he
Society has been or is  hereafier
appointed agem as regavds the right 10
reproduce such Works in the form of
Discs and the right 10 distribute such
Discs.

(h) Musical Works in the repertoire of the
Associated Societics.

The limitations in relation o the Socicty’s and
the Associated Societies’ rights 1o gram licencees
both to make Dises and 10 distribute those Discs
in the United Kingdom are sct out in Anuex A,
and any licence referred o in this Agreement is
subject o those limitations.

3. GVERRIDING OF CONTROLLED
COMPOSITION CLAUSES

The following provisions apply where any
person firm or company is or becomes a
member of the Socicty ur an Associated Socicty
and that party itsclf or that party’s predecessor
in title or grantor has a curreat contract with
the Producer or the Producer’s predecessor in
tile or grantor. In such a case:-

to the extent that such contract would otherwise
apply in relation to the grant of the licence(s)
referred (o in this Agreement and/or the erms
and conditions on which such licence(s) is or are
granted, the 1erms and conditions of this
Agreement shall during the subsisience of this
Agreement replace the terms and conditions of
that contract.

Upon the written request uf the Producer the
Socicty will provide the Producer with evidence
that the relevant member has become a member
and has given the Society or (he relevant
Associated  Socicty authority to  bhind  the
member as vegards this Agreement,

4. PROCEDURE FOR CBTAINING A LICENCE 10
MANUFACTURE AND DISTRIBUTE

The Producer shall follow the  procedure
comained in this clause wherever it wishes 1o
manufacture or authorise the manufactire of any
Disc in the United Kingdom which reproduces
ofic or more Musical Works with a view to its
retatl sale 1 the public for private use.

Specimens of the Socicty’s forms Application for
Licence ("AFL™) and Application for Repress




Licence ("AFRL”) appear respectively at Annex
C and Anncx D. Iu respect of cach order of
Discs as referred to in clause 4.1, the Producer
shall submit to the Society the appropriatc form
fully and accurately completed, save in relation
to any information which it is not possible to
obtain. The appropriate form is as follows:-

(a) an AFL is requircd for the {irst order
of Discs with a particular Cataloguc

Numher and content and
configuration of tracks. An AFL is
also nccessary in the case of a

subsequent order if no Licence under
this Agrcement has been issued by the
Society in relation to any previous
order  of Dises with the samc
Catalogue Number and content aund
configuration of tracks;

(b) an  AFRL is required for any
subsequent order whcre a Licence
under this Agrcement has been issucd
by the Society in rcladon to a previous
order of Dises with the same
Catalogue Number and content and
configuration of tracks.

Supplies of the AFL Forms may be obtained
from the Socicty. Together with any Licence as
veferred to in clause 4.8, the Socicty will send to
the Producer an AFRL for the Producer to nse
for subsequent orders of Discs with the same
Catalogue  Number and content  and
configuration of tracks.

Following reccipt and processing of cach
properly completed AFL or AFRL, the Society
will send out the relevant notice or invoice to
the Producer in accordance with the following
provisions, within 7 working days following
reccipt in the case of an AFL, and within |
working day following receipt in the case of an
AFRL.

Where the AFL submitted by the Produccer
refers only to Musical Works which arce in the
public domain and/or which are not Works
which the Socicty believes to he in ts repertoire
at thar time, then the Socicty will send to the
Producer (as well as to the Pressing Plant
specified in the AFL) a notice that the Socicty
bas at that time no claim in relation to such
Musical Waorks. Such statement is called in this
Agrcement  a Notification of No  Claim.
Notwithstanding the terms of clausc 4.2, once a
Notification of No Claim has becen issued to the
Producer, neither an AFL nor AFTRL neccd be
submitted to the Society by the Producer in
relation to subsequent orders of Discs with the
samc content and configuration of tracks unless
the Sacicty otherwise notifies the Producer.

Where the AFL or AFRL submitted by the

Producer refers to one or more Works in the
repertoire of the Society, the Society may refuse
to grant a Liccnce or issuc an invoice for a
Licence under this Agrcemcent in the following
circumstances:-

(a) where the AFL or AFRI. contains
materially incorrect or materially
incomplete information;

(b

~

where thc Society has reasonable
causc to believe that the intended
manufacture aud/or distribution is
outside the scope ol or wauld be in
material breach of the terms and
conditions contained in this
Agreement;

(e

~

where the Producer has failed to pay
royalties or other fees owing and due
to the Society or its members
hereunder or is in breach of any other
material term or coundition contained
in this Scheme, whether in relation to
previous copics ol Discs with the same
content and track configuration or
other Discs;

(d

=

where there is a reservation of rights
as referred 10 in clause 2.2, and the
relevant party refuses to grant consent
for the making of such Discs,

Whecre the Society refuscs to grant a Licence,
the Society will notify the Producer of this
decision promptly specifying the reason [(or
refusal.  The Society may also notify the
Pressing Plant, save where refusal is solely on
the grounds relerred 1o in clausc 4.6(a).

Save where the Socicty has refused 10 grant a
Licence or issue an invoice for a Licence under
clausc 4.7, the Socicty will raise and scnd to the
Producer an invoicc for the royaltics duc in
relation to the quantity of Discs specified in the
AFL or AFRL, spccilying the Musical Work(s)
or interest therein to which it relates and in
relation 1o which the Socicty will subject to
Clause 4.6 above grant a Licence upon payment

thereaf. No Licence will be granted until the

invoice has been paid in full.

Each invoice for royalties or other sums and
VAT thercon must he paid in fuli within 28
days of dclivery of the invoice to the Producer.
If any invoice is not paid in full within that
period, the Socicty reserves the right without
further notice to canccl the invoice, and refuse
to grant the Licence other than upon receipt of
a further application duly submitted in
accordance with this Clausc 4. Paymcnt may
he madc by banker's draft or cheque, upon the
hack of which the Producer must specify the
identifying number of the Society’s invoice in
payment of which that cheque or banker's dralt




is submitted. The Society reserves the right 1o
wait until it holds cleared funds before wreating
a payment as having becw made. Where a
Licence is issued hefore cleared funds have been
received by the Society, the Society reserves the
right 1o cancel the invoice and revoke the
Licence if any banker’s draft ur cheque for the
royalties  payable  for that  Licence s
dishonoured.

As soon as rcisonably praciicable and in any
event no Jater than 2 working days after veceipt
as cleared funds of payment in full of the
invoice the Socicty will send o the Producer
and the Pressing Plams specified in the AFL or
AFRL a Liceuce 1o Manulacture and Distribute
the relevant quantity of Dises. " The Producer
must not auathorise the. Pressing Planu 1o
manufacwure any Disc unless or unil  the
Pressing Plant has received from the Society the
relevant Licence or Notificaton of No Claim.

Where the relevant Discs contain cither:-

{a) only Related Party Repertoire Works;
or

{hy only Related Party Reperioire Works
iogether with Musical Works which
arc public domain works or not in the
Society’s reperioire.

no invoice will be raised and the Licence
referred W in clause 4.8 will be supplied to the
Producer and Pressing Plant within the time set
oul in clause $.4.

In any case where the Producer decides not 1o
proceed with the manufacture in respect of
which an AFL or AFRL has been submitted, the
Producer must notify the Society in writing
promptly. Wherce the Society has afready issucd
a Licencee, the Socivty will then send a Notice of
Cancellation  of the Licence o both  the
Producer and the Pressing Plant and issue a
credit note in respect of the relevant invoice,

Where the identity of cither the Musical Works
or Catalogue Number or the quantity ovdered
ty be mauvufacwured as specified in the AFL or
AFRIL. is changed, then the Producer musi
submit a new AFL or AFRL as appropriate, and
notify the Society that this replaces the previous
AFL or AFRL. Wherce the Society has alvcady
issucd a Licence, the Socicty will send a Notice
of Canccllation and replacement Licence (o
hoth the Producer and the Pressing Plant,
Wheve the identity of the Pressing Plamt
changes, the Producer shall promptly noiily the
Socicty, hut the Licence shall continue w have
cffect subject o clause 9.2,

The Producer mast notify the Socicty promptly
of any other material change in the information

notified in the AFL or AFRL, and in particalar
any rhanges as (o the Published Dealer Price, or
any fixed or saggested retail price, or the title of
the Dise, or hie identity of fis disteibutor and
the cflective date of such change. fn such
circuimstances however, no Notice of
Cancellation or replacement Licence will be
raised.

Afier the Socicwy has issacd a Nodfication of No
Claim or where a Licence has been granted in
relation 1o Discs which conwain Musical Works
1o which the Society made no claim, i is
possible that one or more of the relevant
Musical Works may become ones for which the
Socicty has a claim. Where this happens, the
Society will noufy the Producer.  Unless (e
Producer already has a licence from, and has
paid rovalties 10, the correct party entitded
thereto in refation o the relevant quantity of
such Dises, the Society may raise an invoice in
accordance with the provisions ol clause 4.8.
Such invoice must be paid by the payment date
of the original invoice or within 7 days,
whichever is the later and the Society will send
to the Producer a retrospective Licence, Where
the Producer claims it alvcady has a licence
from and has paid royahies to the correen panty
entitled thereto, it must on the Society’s request
provide evidence that it has done so.

Av the same ume as the velevant Dises arve
ransferred  from  the Pressing Plant w0 the
Producer’s distributor(s), the Producer shall
deliver a copy of the relevaimt Licence o cach
such distribwor,

Without prejudice to the vights of either party
hereto in respeet of any  breaches of this
Agreement, where the Society expressly notilies
the Produrer pursuant o a specific obligation
hercunder that a particalar musical work is in
its vepertotre ather than pursuant to a claini by
an entity which ix a Related Party w the
Producer) and such notification is incorrect in
this respect, the Socicty shall indenmify the
Producer against any Labilivy for damages or
costs which the Producer may reasonably incur
in reasonable reliance upon such information
having been covrves,  For the avoidance of
doubt, the Producer shall not be entided 10
continuc o cely an such notification where it
has uotice from any party that such notilication
was or may have been incorreet. This indenity
shall not apply wheve the incorrectness ol such
notification  was  cousequential  upon  the
Producer having supplicd incorreet, incomplew
or misleading information. For the avoidance of
doubt the foregoing indemnity

does  no

extend to any clim by any party that a
copyright musical work properly licensed under
this Scheme indringes some other copyright
musical work.




Nothing in this Agreement shall entitle the
Producer to cxcrcise the licences referred to in
clause 4 in relavon to Dises where the
appropriate consents and/or licences have not
been obtained from the person(s) owning or
controlling rights in rclation to the sound
rccordings and/or performances contained on
such Discs.

5. OVERPRESSINGS AND UNDERPRESSINGS

The Socicty recognises that, as a result of the
process by which Discs are made, the number of
Discs specificd on the AFL or AFRL and for
which orders arc placed with Pressing Plants
miay not cquate exactly with thc number of
Dises which arc actually made and supplied to
the Producer. Where this oceurs, the provisions
sct out in this clause shall apply.

Where the quaatity of Dises manufactured
materially exceeds the quantity specified in the
rclevant AFL or AFRL, the Socicty reserves the
right to issuc supplemental invoices in respect of
the excess quantity manufactured.

Wherc the quantity manulactured is materially
less than the quantity specified in the AFL or
AFRIL, the Socicty shall at the request of the
Producer madc within 30 days of the relevam
inanufacture:-

(a) where it is still holding in accordance
with clausc 16 sufficient sums in
rclation to those Discs, refund the
royaltics already paid in relation 10 the
excess;

(b) where it is not helding such sums,
scnd the Producer a credit note in
refation to further pressings of the
samc Disc with the samce content and
configuration of tracks.

6. DEFINITION OF THE LICENCE

The Licence 10 Manufacture and Disuribute
Discs referred to in clause 4 is a non-exclusive
licence, subject to the terms and conditions of
this Agreement, 10 do the following acts in the
United Kingdom in relation to the Musical
Warks or interests therein specificd in the
Licence:-

{a} make audio-only master recordings of
such Works for the purpose referred 10
in subclausc (b) below;

(bY make the quantity of Discs specified in
the Licence with a view to their retail
sale to the public for private usc;

7.4

(c) put such Discs as have been made
under (b) above into circulation with a
view 10 such salc.

In relation to each Disc separately, any licence
referred to in clause 6.1 shall be conditional
upon the Producer not being in such material
breach of any ont¢ or inore ‘of the following
provisions as would entile the Socicty to
terminate this Agrcement under clause 21.1:-

(a) thos¢ relating to the payment of
royalties;
{b) thousc rclating to the purposes for

which Dises may be made and/or
supplicd under this Agreement;

{c

~

those relating to the circumstances in
which Discs may not be made and/or
supplied undcr this Agrcement.

7. SCOPE OF LIGENCE

The licence referred to in clause 6 does not
apply to Premiuin Records,

The licence referred to in clause 6 applics 10 all
Formats.

Where there are joint owncrs of a Musical
Work, and the Society does not vepresent all the
parties owning or controlling the rights in such
Musical Work, the licence referred to in clause
6 is not a licenee for the joint owner(s) whom
the Socicty does not represent.

All rights other than thosc expressly granted in
this Agrecment are reserved, and, without
prejudice to the generality of the foregoing,
Discs made for purposes other than those
referred to in clauses 6, 8.4 or {4 (by way of
cxample only, Discs made and/or supplied for
the purposes of broadcasting) are not covered by
the licence referred to in clause 6.

8. RENTAL

It is hereby confirined that, subject to clause
8.4, the licence referred to in clause 6 does not
extend to the making or putting into circulation
of such Discs by or on bchall of the Producer
with a view 10 or with express or implied
authorisation for either the rental thereof or the
lending thercof by any library authority.

The Producer shall only carry out or authorisc
any such act afier it has reached agrecment with
the Socictly as to the terms and conditions on
which the same should take place, including the
payment of a proportion of any royalties or fees



{if any) payable to the Producer in relation to
such rental or lending.

Where cither the Producer or the Socicty
becomes aware of a third party's intention to
rent or lend Dises made hy or for the Producer
without the Producer’s consent, they will give
notice of this 1o the other party.

The licence referred o in clause 6 does extend
ta the supply of Discs direet to a library
authority (as delined by the Public Libraries and
Muscums Act 1964) for the purposes of such
library authority renting or lending such Discs,
where the Producer does not  directly or
indirectly charge, or receive a royalty or other
fee in relation to such renting or lending.

9. FIRST RECORDINGS

.

Where in relation to any particular Musical
Work no Disc cmbodying that Work has
previously been manufactured in or imported
into the EC with the consent of the party
entitled 1o grant consent for such reproduction
or importation, the licence referred to in clause
6 shall not apply in relation to that Work uniil
all the relevant members of the Socicly owning
or controlling the rights in that Work have
consented to the grant of the licence in
accordance with this Agreement.

Such consent shall be decmed 1o be applied for
from the Socicty when following the procedure
set out in clause 4. Alternatively, such consent
may be applied for cither from the Society ov,
dircet from the relevant member(s) by using the
consent form appearing av Annex B Copivs of
such forms may be oblained from 1he Society.
Where the Producer obtains conseut direct from
the  member(s), the Producer shall when
submitting the AFL to the Socicty as referred 10
in clause 4 send with it a copy of the completed
and signed consent form.

In the event that the Producer bana fide wishes
o know whether or not a particular Musical
Work is subject to the restriction referred (0 in
clause 9.1, the Producer may enquire of the
Socicty also by using the standard form ser out
m Anncx B, Such enquiry shall be sent to the
Socicty by registered post and the Society shall
respond o such enquiry within 7 warking days
of the receipt thereol.  In the event that the
Socicty fails (0 respond within such time, and
subsequently  the  Producer  has 1o make
extensive and expensive enquiries which the
Producer should not have needed o make had
the Socicty responded, then the Society shall
reimburse the Producer its cosis in relmion 1o
such enquiries.

10. ARRANGEMENTS AHD MORAL RIGNTS

Fur the purpose ol exercising the licence
referred to in clause 6 and subject o clause
10.5, the Producer may make such modifications
1o the relevant Musical Work(s) as the Producer
considers necessary in urder o satisfy  the
requirement of the relevaat recording.

No such modification shall however be made
which:-

@) would amount 1 an adaptavon of the
Work; or

(b) would amount o a derogatory
trecaunent of the Work within  the
mecaning  of Chapter IV of the

Copyright Designs and Patents Act
1988,

unless the relevant member of the Saciety or
Associated Society has consented in writing
theveto.

The licences referred w in clause 6 may only be
exercised in relaton to any modilication which
is authorised under clause 10.1, or to which the
relevam member of the Socicty has consented in
writing under clause 10.2.

Neither the Producer nor any parcty claiming
through the Producer nor any party who carried
out such modification may claim an imerest in
the copyright in the Musical Work, whether in
s original or modified form, ar any share of
any income of whatsoever nature derived from
the exploittion thergol, unless the relevant
member of the Society has agreed otherwise.
and any authority or consent contained in this
clause or granted by the relevamt member of 1he
Socicty  shall  unless  otherwise  agreed  be
conditional upon no such claim being wade.

Nothing in 1his Agreement allects the moral
rights of the authors of Musical Works.

11. ROVALTIES PAYABLE

Save as otherwise provided herein, the royalties
payable in reladon 1o cach order of Disces shall
be 8.5% of the Published Dealer Price which
will be applicable 1o the relevant Dises on ihe
date of first disivibution thereol, applied 1o the
number of Dises the subject of thar order.,

Where the Producer has not published a
Publhished  Dealer Price in relation w0 the
refevand Dises, but the Producer has published a
fixed or suggested vetail price in relation thereto
the royaltics payable shall be calculated at a
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rale of 6.5% ol the fixed or suggested retail
price which will he applicable 1o the relevam
Discs on the date of first distribution thereof,
applied to the number of Discs the subjeet of
thar order.

In the event that the Producer is unable to show
at the time the royaltics are due that there will
be in force a Published Dealer Price or fixed or
suggested retail price (as the case may be)
applicable 1o such Discs, the royalties shall be
fixed by 1he Socicty on the basis ol the price
most gencerally used by other record producers
in the United Kingdom flor a comparable type
of Disc.

12. TAXES

Bcefore calcnlating the royaltics payable on any
Disc, Value Added Tax shall be excluded.

No other tax which forms part of the relevant
price shall be deducted therefrom prior 1o
calculation of the royalty.

The Producer shall pay VAT at the rate or
rales from time to time in force on any royalties
pavable under this Agreement.

13, PRO-RATING PROVISIONS

This clause applies where a Disc reproduces
Musical Works in the repertoire of the Society
together with Musical Works which are not
within the repertoire ol the Society.

In such circumstances:-

{a) where the AFL or AFRL specifics the
duration of thc Musical Works, the
Socicty’s share of the royalty shall be
in the proportion which the duration
ol cach of the Works in its repertaire
hears to the total duration of al) the

Musical \Works on the Disc in
question; i

(b} in all other cases, the Socicty’s share
of the royalty shall bc in the

proportion which the number of tracks
containing  Musical Works in its
repertoire bears to the total number of
tracks on the Disc in question.

14. PROMOTIONAL COPIES

Discs which arc manufactured and bona fide
supplicd free of charge only for the purposes of
the genuine promotion of sales of other copies
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of the Discs in guestion shail be exempt from
the royaliies othcrwisc payable under this
Agrcement on condition that the criteria set out
in clauses 14.2 1o 14.6 are (ulfilled.

A Disc shall only be regarded as having been
supplicd for such purposes as are relerred to in
clause 14.1 where it is supplied to a broadcaster
or dis¢ jockey or critic or other party lor the
purposcs af that party broadcasting it or playing
it in public or reviewing it, or some other bona
fide promotional sitnation. For the avaidance of
doubt a Disc shall not therefore be regarded as
having been supplied for such purposes where it
ist-

(a) distributed commercially; or
(b} not supplied free of charge,

(c) supplied [rec of charge but in
consideration of or as a result of the
party to whom it is supplied taking
other Discs or other copies ol the
same Disc or giving other valuable
consideration.

Each such Disc and the packaging thereol must
at the time of manufacture be prominently
marked with a non-removable or non-erasable
notice carrying the words “PROMOTIONAL
COPY - NOT FOR SALE”,

The Producer shall maintain information in
reasonable dctail for a period of not less than 2
years as to the general nature and categories of
the recipicnts of Discs supplied under the above
provision.

The Producer shall at all reasonable times and
upon rcasonablc notice allow access to its
premises by representatives of the Society for
the purposes of the Socicty checking the then
current  details of the numbers of Discs
manufactured referred to  in the above
provisions and the persous, firms and companics
to whom they are being supplied and the
numbers supplied to cach such person, firm or
company and the Produccer shall also maintain
such information in such detail as will enable
the representatives of the Society reasonably to
verify during such access that the numbers of
Discs heing supplicd under the ahove provisions
broadly correspond with claims for royalty-frec
supply under Suatemcents of Shipments.

The Producer shall specify in the AFL or AFRI.
(as the casc may be) the number of Discs to
which the provisions of clausc 14.1 will apply.
Ar the end of each calendar month, the
Producer shall prepare a statement sctting out
by Licence number, title and Catalogue Number
the Discs supplicd by the Producer during that
month  which qualify under the above
provisions. The statement shall be delivered 10



14.7

the Socicty within 21 days of the end of cach
calendar month.

Where a Licence which includes Discs for which
it is claimed the provisions of this clause 14
apply and the Discs manufacturcd under that
Licence do not satisfy the provisions of clauses
14.1 1o 14.6, then the Society may issuc an
invoice in respect of that Licence which shall be
paid in accordance with clause 4.9, save that
payment shall be made within 7 days of the
date of the invoice.

15. ROYALTIES OPTION :

The provisions of this clause will only apply
where in relation 1o a particular order for Discs

for which-an AFL or AFRL is submitted:-

(a) the royalties generated under this
Agrecement in relation 1o that ocder
will be either more than £50 for cach
Musical Work in the repertoire of the
Society reproduced thercon or more
than £500 for the order such amounts
to be increased on Ist January 1993
and cach subscquent st January by
the percentage increase in the latest
Retail Prices Index by comparison
with the equivalent figure in the
corresponding month of the preceding
ycar; and

—
>~

the Producer clects to take such option
at the time of submitting the AFL or
AFRT,; and

the Producer has demanstrated to the
reasonable satisfaction of the Socicty
that it is capable of accounting
accurately and promplly in accordance
with the provisions contained in this
clause.

(c

-~

In such circomstances, the Socicty will not
rclcase the royalties paid in relation thercto to
its members cxcept as specilied in this clause,

For every Accounting Period in vespect of each
Licence from the date of the relevant invoice 10
the complction of all procedures set out in
clause 15.7 for that Licence the Producer shall
preparc an accounting statement showing the
total number of the relevant Discs which are the
subject of that Liccnce which have becn
supplied by or for the Producer or the
Producer’s distributor, and the towal numher of
Returns in that period by Format, The detailed
information and format required in relation 10
such statement shall be in accordance with the
Society’s specification in relation therelo and
notified by the Society 1o Producer.  The
Socicly will give reasonable consideration to any
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reasonable proposal by the Producer for a
variation in rclation o the format thereof,
provided that such variation will still enable the
Socicty without additional expensce to process

~the information tn accordance with its normnal

procedure and release the royalties to s
members expediiousty.

Such statement shall be delivered (o the Society
in the form of industry standard comnputer
rcadable magnetic media within 21 days of the
end of the Accounting Period referved o,

Upon receipt of the acconnting  statement
referred to in clause 19.3, the Socicty may pay
through 10 its relevant member(s) the royalties
paid in rclation to the number of Discs supplied
less the number of Dises by Formar and
Catalogue Number which are Returns,

The Society may also pay through 10 its
mcmber(s) the total royalucs or remaining
royaluies held by it in relation 10 the relevant
order of Discs in the following circumstances:-

(a) where the Producer submits an AFRL
or further AFRL in relation to the
same Discs in the same format with
the same content and configuration of
tracks; or

—_
o
-~

where the Producer fails 1o deliver an
accouming statement in accordance
with clause 154 within the me
stipulated; or

where  the  Producer  delivers  an
accounting  statement  which s
matcrially inaccurate as regards the
number of Discs supplied or the
number of Returns; or

)
~

(d) where the Producer agrees in writing,

Within 30 days after the expiry of four
Accounting Periods as relerred 10 in clause 15.3,
the Producee shall by notice in writing (0 the
Socicty elect to do one or more of the following
in relation 1o the remaining stock of the relevant
Mises (and, where it clects 10 do more than one,
shall identify the number of Discs in respect of
which cach option is o apply):-

(a) cleliver up such Dises for destruction
by the Society. Where the Producer
clects to take this option, the Socicty
shall within 14 days give written notice
to the Producer of the address to
which such Discs should be delivered
up. Within 14 days of reccipt of such
notice, the Producer shall deliver the
Discs to such address, having made
prior arrangements as to the preeise
delivery dawe, and, within 14 days
thereafter, the Society shall refund the
royalties payablc in rclation to thosc




Dises which have been delivered up
and the Saciety shall authorvise or
arrange the destruction of the Tiscs.
Il there is then any  balance of
royalties lefi, the Socicty may pay this
through 10 11s members.

thy delete them.  In such circumstances,
the Society will not later than 14 days
afier delivery of the invoices referred
to in sub-clause (i) below refund the
difference hetween the royalties held
in relation to those Dises and 10% of
the gross price charged 10 the buyer(s)
thereof exclusive  only  of VAT
provided that:-

{1} such Dises have been sold o one or
more independent buyer, on an
arm’s length basis; and

i) copies ol the invoices 1o the buyer(s)
thercol are delivered o the Socicty
within 3 mouths of the one year
period;
and the Society may then pay the
balance of royalties through w its
members;

i continue ta sell them,
may  pay  dwough  the
royaltics 1o ity members).

The Socicty
remaining

I the Producer fails 1o give a notice of clection
under clause 15.7, it shall be deemed 10 have
clected o take the option under clause 13.7(¢).

Where the Producer gives notice of cleetion
under elause 13.7 {a) or ib), and theve ave any
sums arising under this Ageeement which shonld
have been paid but have not been paid, the
Socieny may vse any sums due o be relunded
the Praducer o pay such invoices,

No interest shall he pavible w the Producer on
any sums relecred to in this clause. and no
vefund of monies shall be anade except as
specifically set out i this clanse.

16. NOTICES AND CREDITS

Each Disc reproducing a Musical Work in the
vepertoire of the Society shall bear the initials

ENCPST.

A notice 1o the following cffect shall appear on
the Label on cach side of the Disc:-

“ALL RIGHTS THE
AND  OF  THE  OWNER
WORKS REPRODUCED RESERVED.
CUNAUTHORISED  COPYING, HIRING,
LENDING, PUBLIC PERFORMANCE AND

or PRODUCER

OF THE

16.8
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BROADCASTING
PROHIBITED.”

Or THIS RECORD

On the label of cach Disc there shall be
reproduced:-
(a) the e of cach Musical Work

reproduced thereon;
(b) the name of cach composcr;
(¢} the name of cach author;

() the name of the arranger of the words
and/or music where applicahle.

Where it is technically impossible for 1he

Producer to comply with clause 16.3 such
information may be reproduced as follows:-

(a) on the slceve of the Disc; or

{b) on the cardboard insery; or

(¢} on the surlace of the Disc itsell.
The Producer shall uwse its  reasonable

endcavowrs o include on the label {or as set out
in clause 16.4) the name of the United Kingdom
publisher of each Musical Work in  the
reperioire of the Socicty.

The Producer shall procure that cach Disc is
given a unique CGatalogue Number applicable
only to Discs with the same content and
configuration of tracks. Each Format thereof
must bear cither a different Cawalogue Number
or a dilferent prefix or sulfix within  that
Catwalogue Number.

17, SUPPLY OF INFORMATION .

The Producer shall on entering into  this
Agreement, and during its continuance, supply
to the Society the following documents without
charge as soon ay possible lollowing  the
publication oy issue thereol®-

(a) two  copies  of all  catalogucs,
supplements 1o catalogues aud lists or
notilizations of New Releases and Re-
Releases;

th

.

two copics of cach list of Published
Dealer Prices or fixed or suggesied
retail prices and cach amendment or
addition thereto.

At the request of the Suciety the Producer shall
also furnish it free of charge with:-

(@) on¢ copy (which shall be cxempt (rom
royaliy payment) of any Disc;

(b} one copy of the label, sleeve or insert
relating to any Disc.

The Producer must notily the Socicty forthwith
of any Disc which it deletes from its catalogue.
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The Producer must also supply the Socicty with
any lurther information or documentation in its
possession, power, custody or control {and use
its best endeavours to supply the Society with
any [urther information or documentation not
in its possession, power, custody or control)
reasonably requested by the Socicty at any time,
in order to enable the Society to verily the
Musical  Work(s) which are or will be
reproduced on  any Disc made and/or
distributed by or for the Producer or its Co-
Exploitants or to verify that the Producer is
abiding by the terms and conditions of this
Agrcement.

18. CO-EXPLOITANTS )

The Produccr shall use its best endcavours to
procure that its Co-Exploitants:-
(a) ar no time act or fail to act in such a
way as would cause the Producer to be
in breach of this Agrcement;

(b

-~

co-operate [ully with the Socicty and
its represcntatives in the application of
this Agreement including, without
limitation, providing the Socicty with
every facility for checking pressings
undertaken for the Producer,

In cxercising the licence to make Discs in
accordance with clause 6, the Producer may
only use a Co-Exploitant so to make such Discs
il
(a) such Co-Exploitant appcars on the
Socicty’s approved list (a copy of
which will be supplied on signature of’
this Agreement to the Producer by the
Society, with any changes thereto
being  promptly  notilied to  the
Produccr); or

(b} the Society consents, such consent not
to be unreasonably withheld or
delayed.

19, AUDITS

The Producer shall upon cutering into this
Agrecement inform the Socicty of the addresses
of the Warchouscs (or in the case of moveable
Warchouses the addresses at which they are
normally situated) used for storing Discs the
subject of this Agreement and shall promptly
notify any changes to any such locations.

The Producer shall pernnit the Socicty by its
duly authorised represematives at all reasonable
times to have access to the Warchouses for the

purpose of inspecting and checking the stocks of
such Discs.

Where the Producer docs not have its own
warchousing facilitics, the Producer shall us:
best endeavours to procurc reasonable rights ol
access to the warchonses of its Co-Exploitants
for the duly authorised representatives of the
Society.

The Producer shall kecp proper accounting
records dealing with its activities the subject
matter  of this  Agrcement, and, without
prcjudice 1o the generality of the foregoing,
setting out in particular the following:-

{#) the manufacture and supply of Discs;

(b} the export of Recording Matrices;

{c) the import of Recording Matrices;

(d) the PPD and/or fixed or suggested
rctail price of Discs;

(¢} any supply of Discs under clause 14,

together  with  the  information
maintained under clauses 14.5 and
14.6;

(M) the dates and amounts paid in respect
of mechanical royalties on Discs
together with the identity of the party
to whom such payments were made.

These accounting records shall be maintained 10
a standacd sufficient to enable an audit trail o
be cstablished and lollowed through.

Such accounting records together with any
supporting documentation relating thercto shall
he open for inspection (both during and for 9
months after termination ol this Agreement) by
represcntatives of the Society upon rcasonable
notice and no more than once a calendar year,
unless payment of any invoice is over 28 days in
arrears. For these purposes, the Producer shall
allow access to the premises of the Producer.
The Society’s representatives shall be entitled to
inspect, make extracts and take copies of the
information available, and o carry out such
work as is in  their  reasonable  opinion
considered necessary 10 verily the royalties duce
to the Socicty, including for the avoidance of
doubt the cxamination of stock movements.

The rcasonable costs of the Society in auditing
the Producer under this Agrcement shall be

" borne by 1he Socicty cxcept in circumstances

where the audit report (a copy ol which shall be
made available to the Producer within ninc
months of the vommnencement of the audit)
discloses underpayment ol royalties in excess of
a sum cqual to the greater of £1000 vr 7'/.% of
thc total royaltics found due for the calendar
year or any other financial period o which the
audit relates. In that evemt and provided that
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cither:-
fai the Producer agrees and accepts that
such unpaid royalties are due; or
b the quantum af unpaid  royaltics s
determined by the Gourt as a vesult of
legal action,

the said reasonable fees shall be paid by the
Producer,

The undertakes 10 uxe ity hest
endeavours to ensure that andits are carricd om
expeditiously 10 enable andit reports 1o be
provided 1o the Proditeer within the nine month
peviod spedilied in elause 19.6.

S()(‘i(‘l)»‘

Any rovalties accepted by the Producer as being
wnpaid or so adjudged by the Court shall be
paid in [l by the Praducer w the Socicty
within 30 days ot aveeptance or judgment to the
Saciery and shall carey interest caleulated i
accardimee with clause 21.6.

The agents of the Society with aceess 1o the
premises of the Producer under claose 19.6 shall
suhject 10 clause 14911 e independent gqualified
Chartered or Certified Accountants 1or persons
cmploved by or under the supervision of the
sine: and shall not diveedy ar indirectly own
any interest in any phonographic business or
trade,

Where the turnover of the Producer from the
sale ol Dises for the four Quarters preeceding the
conunencement of the relevant awdit has nm
exceeded 25 mitlion such figure o be increased
on st January 1993 and cach subsequent st
January by dhe pereentage increase in the latest
Retail Prices ladex by comparison with the
cquivalem figure in the corresponding mondh of
the previous veary, the agents of the Society
with aceess o the premises of the Producer
under clause 19,6 may bei-
U oqualdified  Chartered or - Cenilied
Accountants who are cmplovees of the
Socicts and/Zor

Lhe Mavager of the Society™s Andit
Department tor some  other person
emploved by the Society of equivalen
rankye and/or

oo persons emploved by the Society
under the supervision of any person
referred 10 in fa or (W),

Where an audit is carried out in accordance

with this sub-clause, clause 19.7 shall apply as if

the words “the greater of 1000 or™ were
delered. Further, if the Producer is required 1o
pay the said reasonable audit cosis in such
civcunstances and there is a bona fide dispute
as o whedher the fees claimed by the Society
are veasonable, then provided that the Producer

pays to the Society a sum representing its hona
fide deternmination of the said reasonable fecs,
the Society shall not, pending setdement or
determination by a  court  of competent
jurisdiction of the reasonableness of the fecs,
cxercise, by virtue of the Producer's failure to
pay such fees, any right 10 refuse 10 gran
licenees or 1o terminate this agreement.

The obligation as 1o confidentiality referred to
in clause 22.2 shall for the avoidance of doubi
apply in relation to such aadits as are referred
o above and the Society shall procure thay all
its stalf, agents and inspectors carrying oul
audits on behalf of the Socicty ave notified of
the obligation not w disclose information which
is confidential o those who are not emtitled 10
such information.

20. CIRCULATION OF RECORDING MATRICES

The Producer shall not export a Recording
Matrix rveproducing a Muasical Work in the
repertoire of the Society [rom  the United
Kingdom or aathorise the export thereof or
supply such a Recording Matrix  for  the
purposes of such export except in the following
circumstances:-

(a) where the twerritory o which  the
Matrix is exported is a member of the
Berne Convention or the Universal
Copyright  Convention, and  cach
Musical Work reproduced thercon is
not protected by copyright in that
werritory: or

{hy where the party to whom the matrix is
exported has an agreement with an
Associated Socicty under which that
party will pay mechaniral royalties in
relation to Dises which are copies
theveols or

=

where

~
-~

the  Socicty  has  previously
consented thereto, such consent not to
Le anreasonably withheld or delayved.
The Society shall by way of example
he emited 1o withhold its consent
where it reasonably considers thay it
has  no  satisfactory  evidence thai
mechanical royalties will he paid by
the cousignee.  The Society shall be
cntitled 1o imposc reasonable 1ermns
and couditions for (he grant ol consent
in order to prevent any infringemnent
ol copyright of” Musical Works in its
repertaire.

Upon the Producer cexporting a Recording
Mauwrix reproducing a Masical Work in the
repertoire of the Society, or authorising the



export thereof, or supplying a Recording Matrix
for the purposes of such export, the Producer

shall forthwith notify the Society in writing of

the following information:-

(a) the mname and address ol the
consignee;

(b) sufficicnt details to enable the Socicty
to identily the recordings included on
the Recording Matrix.

21. SANCTIONS AND CANCELLATION OF
THE CONTRACT

The Society shall have the rights set out in
clausc 21.3 where the Producer:-

(a) commits a material breach of this
Agrecement which is capable of remedy
and fails to remedy such breach within
14 clcar days after receipt by the
Producer of a formnal notice scrved by
registered post specifying in reasonablc
detail the breach on which the Society
relies; ’

(b) commits a material breach of this
Agreecment which is not capable of
remedy, or commits fraud, in which
event the Society shall specify in
rcasonable detail the fraud or material
breach on which the Socicty relies, by
notice to the Producer.

No notice served under clause 21.1 in vespect of
any filure to comply with clausc 16 may
require remedy other than with cffect from the
first subscquent repressing or reprinting of the
item in respect of which the relevant obligation
uadcer clause 16 applied, unless there has been a
previous failure in relation to the same
information and the same Dise by Catalogue
Number.

In such circumstances, the Socicty shall have
the right to terminate this Agrecement forthwith,
without prejudice to any rights which have
alrcady accrued to the Society or its members
under this Agreemcent or to the Producer.

Without prejudice to any other right or remedy
of the Society or its rclevant member(s), where
the Producer fails to pay any sum arising under
this Agrecment by the date on which it should
have been paid, the Society shall be entitled 10
rcquire daily interest to be paid from the date
on which payment should have been made to
the date when payment is made, calculated at a
ratc of 3% above the basc ratc of National
Westminster Bank ple for that day, or, in the
abscnce of such base rate, such equivalent rate
as the Socicty shall determine within  its
rcasonable discretion.

If the Producer shall cease 1o trade, or have a
winding-up Pctition presented against it which is
not dismissed or withdrawn within 21 days, or
gocs into voluntary liquidation (other than for
the purposes of  reconstruction or
amalgamation), or makes any composition with
its creditors, or if a Trustee, or Recciver or
Administrative Recciver is appointed to take
over all or a substantial part of its asscts and
underiaking and such appaintment is  not
discharged within 21 days, or, being a
subsidiary company, its parent suflers such an
cvent, then the Society is entitled to terminate
this Agrcement immediately. In such an cvent,
any invoices which have not yct become payable
shall become payable forthwith.

The Producer shall have the right to terminate
this Agreemcnt on giving at least 3 calendar
months notice in writing not (o cxpire except on
the last day of a calendar month.

Upon termination of this Agrcement, the terms
and conditions of this Agrcement shall, save
where otherwise expressly stated, continue to
have effect as regards Discs in relation to which
royaltics have already been paid.

Upon the Society properly giving notice of
termination in accordance with clauses 21.3,
21.4 or 21.7, the Society may deduct from any
deposit or advance paid to the Society such
amount as is required Lo pay any sums payable
undcr this Agreement.

After termination of this Agreement (other than
by the Society under clause 21.3 or 21.7) the
Producer may place at the disposal of a third
party which has signed an agreement with an
Associated Society 10 pay mechanical royahtics
any Recording Matrix which has been lawlully
made and/or exploited provided that such third
party rcaches agreement with such Socicty that
the terms of its agreement with that Socicty will
govern the cxploitation of such Recording
Maurix. Subject thereto, the Producer shall not
exploit the relevant Rcecording Matrix  or
authorise such cxploitation or supply the
Recording Matrix for the purposes of such
exploitation without the consent of the Socicty
or the Socicty’s relevant member.

22, FINAL SES

This Agrecmcnt shall come into effect on the
Commencement Date.

Save for the purposcs of complying with its
obligations 1o the Producer or to its members or
to  any Associated Society and save for
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disclosurc to its professional advisers, the
Socicty shall not, without the Producer’s written
consent, disclose any confidential information
(so long as it remiains confidential) supplied by
the Produccr hercunder to any other person or
Socicty.

For the purpose only of calculating interest
under this Agreement where any payment or
statcment is sent by first class post:-  (a) the
postmark shall be suflicicnt proof of the date the
paymcnt or statement was sent; and (b) such
payment or statement shall be decmed to have
been received belore close of business on the
second working day after posting.

This Agrcement shall he subject 10 the laws of
the United Kingdom and both parties agrce to
submit to the jurisdiction of the High Court of
England and Walces,

Ei
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RETAIL SALE TO THE PUBLIC FOR

DISTRIBUTION OF RECORDS FOR
PRIVATE USE




This AP.2A agreement forms part of the Audio Product Licensing
Scheme ordered by the Copyright Tribunal on the 12th Murch 1992,

The full text of the scheme is available for inspection upen request to
the MCPS Audio Product Schome Manager.




This AGREEMENT is made on
BETWEEN:-

H MECHANICAL-COPYRIGH T PROTECTION SOCIETY LIMITED
whose registered office is at Flgar House, 41 Streatham High Road, London
SW16 IER ("the Socicty’) contracting for isell and on behall of its
members and those Assaciated Societies {as deflined below) it represents and

[V
Mhe Producer™)

IT 18 HEREBY AGREED as [ollows:-

{1, DEFINITIONS

The lollowing words and expressions shall have
the following mcanings, save where the context
atherwise requires:-

“Accounting Period” means every three
calendar month period commencing with the
datc of the first day of the month in which the
invoice referred to in clause 4.8 is issued.

“AFL" and “AFRL™ shall have the meanings
rclerred to in clause 4.2,

*Associated Socicty™ means a collecting socicty
with which the Society has at the relevant time
recipracal  arrangements  under  which  the
Society and that society authorise cach other to
grant licences in velation to  cach uother's
repertoire for the making of Dises reproducing
such repertoire in the other's territory.

“Catalogue Number™ shall have the meaning
referred to in clause 16.6.

“Commencement Date” shall be the date on
which the Socicty and the Producer enter into
this Agrcement unless the Producer and the
Sacicty agree in writing on an alternative date.

“Ca-txploitants” means:-

{a) any person, firm or company which
carcies  out  or  arranges  the
manufacture of Discs the subject of
this Agrcement for the Producer; and

(b} any person, firm or company which
acts as distibuior of such Mises for the
Producer.

“Dise™ means a pre-recorded audio-only sound
carricr and shall include all Formats whether
now known ar hereafter invenied or exploited.

“EC™ means cach country
relevant time a full
Europcan Community.

the
the

is at
state of

which
member

112

“Format” shall mean the following audio-only
sound carricrs:-

() 45 rpm 7 inch vinyl single
i} 45 rpm 7 inch vinyl EP
iy 4% rpm 10 inch or 12 inch vinyl

single
(iv) 33 pm 7 inch vinyl EP
(v) 33 rpm 10 inch vinyl LP
(v} 33 rpim 12 inch viny} LP

{wi) 3 inch or 5 inch CD single
(vii) 3 inch CD LP
{ix) Casserte single
(x) Long-playing cussete
and any other audio-only seund carricr
hereafier manufactured and distiibuted.

“Joint Recard Agreement Commgtce”  shall
mcan  the commitiee  consisting of MCGPS
nominecs and record industry nominecs,

“Musical Work™ shall mican any work consisting
of music and any lyrics or wards written 10 be
uscd with music. The expression shall extend 1o
any dramatico-musical work {subjcct however to
the provisions of clause 2,2) and o any part of
any Musical Work (subject to clause 10).

“Notification ¢f No Claim™ shall
meaning referred to in clause 4.5,

have the

“Premium Recard™ shall mean a Dise supplied
for use, or with the express or implicd anthority
to scll it far use, as an incentive 1 purchase or
acquire other goots or scevices ol whatsecver
natre.

“Pressing Plant™ shall mean the pressing plant
or other duplicaing  facility at which the
relevane Discs are to be made.

“Publislied Dealer Price®” or “PPD™ shall mcan
the highest price as published by the Producer
{or where appropriate the Producer’s distributor)
payable by any dealer for the minimum quantity
of copies of the relevant Format of the relevant
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Disc which any dealer can purchase from the
Producer {or as appropriate the Producer’s
distributor! without the benefu of any applicable
discounts, incentives, bonuses  and  other
reductions or dedictions.

“Recording Matrix™ shall mean any master tape
or other contrivance of whatsoever nature {from
which Discs may be pressed or duplicated or
from which re-recording can be made. '

“Return” shall mean a Disc the subject of a
Licence o which clause 151 applies on which
royahies have been paid 1o the Socicty in
relation to that Licence for Discs of the same
Format and Cawalogue Number (being royalties
which the Society is required 1o be holding in
accordance with clause 13) and which has been
physically vewurned 10 the relevant Warchouse
and credited as a return in the  relevant
accounting documents including the accournting
statement referred to in clause 15.3 provided
that a Dise shall not qualify as a Rewaen for the
purposes of this Agreement where icis rewurned
to the Warchouse as part of a teansaction which
involves any kind of payment to the Producer
for such Disc other than a bona fide
administration charge for handling the rewrn.

The Prodacer and a member of the Society
shall he regarded as “Related Partics™ where:-

) {if the Producer and the member are
incorporated under the Companics Act
1985} one is the holding company or a
subsidiary of the otber, ov one is the
subsidiary of the holding company of
the other {alt such wrms w0 be
construed in accordance with that Act
as amended);

{1 (in any other case} where the Producer
and the member are the same person
or legal endty, or where one owns the
business of the ather.

“Related Party Repertoire Work{s)" means those
Musical Works in the repertoire of the Socicty at
the time ol manulacture of the relevant Discs:-

{a) the  copyright(s) in  which are
controlled  or  adounistered by a
meraber of the Socicty who is or
which is a Related Party of the
Producer; and

(hj n relation to which such member has
properly excluded (rom the Socicwy's
powers of ageney the collection of
royalties [rom the Producer.

“United  Kingdom™ shall mcan the United
Kingdom of Great Britain and Northern Ireland
and the Channel Islands and the Esle of Man.

“Warchouse™ shall mean any building or other
store where Dises are stored by or for the
Producer including any fixed or moveable store
{including vans).

2. REPERTQIRE OF THE SOCIETY

The repertoire of the Socicty consists ofi-

W) those Musical Works in relaton w
which and 10 the extent that the
Society has  been or is hercafter
appointed agent as vegards the right o
reproduce such Works in the form ol
Discs aud the right to distribute such
Discs.

b

Musical Warks in the reperwire of the
Associated Socictics.

The limitations n relation w the Sociely’s and
the Associated Socicties’ rights to grant licences
both to make Discs and 1o distribute those Discs
in the United Kingdom are set out in Annex A,
and any licence relerred o in this Agreement s
subject to those Himitatons.

3. OVERRIDING OF CONTROLLED
COMPOSITION CLAUSES

The following provisions apply where any
person. firtm or company is or becomes a
member of the Society or an Assaciated Socicty
and that party itsell or that party’s predecessor
in title or grantor has a carrent contract with
the Producer or the Producer’s predecessor in
ttle or graotor. [n such a case:-

1o the extent that such contract would otherwise
apply in relation to the grant of the licence(s)
veferred to in this Agreement and/or the terms
and conditions on which such liccuce(s) is or are
granted, the terms and  condiions  of  this
Agreement shall during the subsistence of (his
Agreement replace the terms and conditions of
that contract;

upon the written request of the Producer the
Sacicty will provide the Producer with cevidence

that the relevant member has become a member

and has given the Socicty or the velevant

Associated  Socicty authority 1o bind the

mcwmber as vegards this Agreement,

4. PROCEDURE FOR OBTAINING A LICENCE TO
MANUFACTURE AND DISTRIBUTE

The Producer shall follow the procedure
comained in this clause wherever it wishes 1o
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manufacture or authorise the manufacture of
any Disc in the United Kingdom which
reproduces one or more Musical Works with a
view o its retail sale 1o the public for private use.

Specimens of the Society’s forms Application for
Licence (“AFL") and Application for Repress
Licence (“AFRL") appear respectively at Annex
C and Annex D. In respeet of cach order of
Piscs as referred 10 in clause 4.1, the Producer
shall submit to the Socicty the appropriate form
fully and accurately completed, save in velation
to any information which it is not possible to
obtain. The appropriate form is as follows:-

(a} an AFL is required for the first orcler
of Discs with a particular Catalogue
Number and content and
configuration of iracks. An AFL is
also necessary in the case of a
subsequent order if no Licence under
this Agreement has been issued by the
Society in' relation 1o any previous
order of Discs with the same
Catalogue Number and coutent and
configuration of tracks;

hyan AFRL is required for any
subsequent order where a Licence
under this Agreenient has been issued
by the Society in rclation to a previous
order of Discs with the same
Catalogue Number and conient and
configuration of racks.

Supplies of the AFL Forms may he obtained
from the Sociely. Together with any Licence as
referred to in clause 4.8, the Society will send to
the Producer an AFRL for the Producer to use
for subsequent orders of Discs with the same
Catalogue  Number and  content  and
configuration of tracks.

Following receipt and processing of cach
properly completed AFL or AFRL, the Society
will send out the relevant notice or invoice and
Licence to the Producer in accordance with the
following provisions, within 7 working days
following receipt in the case of an AFL, and
within ! working day following rcceipt in the
case of an AFRL.

Where the AFL submitted by the Producer
rcfers only to Musical Works which are in the
public domain and/or which dre not Works
which the Society belicves to be in its repertoire
at that time, then the Society will send to the
Producer (as well as to the Pressing Plant
specified in the AFL) a notice that the Society
has a1 that time no claim in relation to such
Musical Works. Such statement is called in this
Agreement a  Notification of No Claim.
Nowwithstanding the terms of clause 4.2, once a

Notification of No Claim has been issued to the
Producer, neither an AFL nor AFRL need be
submitted 1o the Society by the Producer in
relation to subsequent orders of Discs with the
same content and configuration of tracks unless
the Society otherwise notifies the Producer.

Where the AFL or AFRL submitted by the
Producer refers to one or more Works in the
reperwirc of the Society, the Socicty may refuse
to grant a Licence undev this Agreement in the
follawing circumsiances:-

(a) where the AFL or AFRIL contains
malcrially incorrcct  or materially
incomplete inforination;

{b) where the Society has reasonable
cause to believe that the intended
manufacture and/or distribution is
outside the scope of or would be in
material brecach of the terms and

conditions contained in this
Agreement, .
(¢} where the Producer has failed to pay

royalties or other fees owing and due
1o the Society or its mewmbers
hercunder or is in breach of any other
matcrial term or condition contained
in this Scheme, whether in relation to
previous copies of Discs with the same
content and track configuration or
other Discs;

=
=

where there is a reservation of righus
as referred 10 in clause 2.2, and the
rclevant party refuses o grant consent
for the making of such Discs.

Where the Socicty refoses 1o grant a Licence,
the Society will notify the Producer of this
decision prompuly specifying the rcason for
refusal. "The Society will also natify the Pressing
Plant, save where refusal is solely on the
grounds referred 10 in clause 4.6(a).

Save where the Socicty has refused to grant a
Liceuce under clausc 4.7, the Society will raise
and send to the Producer:-

(a) an invoice for the royalties due in
rclation 10 the quandty of Discs
specified in the AFL or AFRIL,
specifying the Musical Work(s) or
interest therein to which it relates; and

(b) a Licence to Manufacture and
Distribute the relevant quantity of
Discs in relation to such Musical

Waork(s) or interest therein.
The Society shall also send a copy of the
Licence to the Pressing Plant specified in the
AFL, save i) in the case of AFRLs and (i)
where the Society bas authotised the Pressing




Plant in writing to manufacture Discs on behalf
of the Producer on production by the Producer
of the relevant Licence.

Subject to clause 4.11, each invoice for royalties
or other sums and VAT thereon must he paid
in full within the period specified in Part 1 of
Annex £ running {rom the datc of the relevant
invoice. Payment may bec made by banker’s
draft or cheque, upon the back of which the
Producer must specify the identifying number of
the Society’s invoice in payment of which that
cheque or banker’s draft is submined. Where
the Producer fails 1o pay an invoice within the
credit period:-

@) If the Producer has paid a depaosit or
advance as a condition of the Society
agrecing to enter into this Agreement,
the Socicty may forthwith use soch
deposit or advance to satisfy any sumn
outstanding  (including  for  the
avoidance of doubt any intcrest
payable thereon) and require the
Producer to pay such sums as will then
be necessary in order that the deposit
or advancc held by the Society be at
the same level as before the right
under this clause was cxercised.

(b} The Producer hereby irrcvocably
authorises and instructs cach of its
distributors to pay to the Socicty, in
satisfaction of any sum outstanding
hereunder, any menics of whatsoever
nature which any such distributor is or
thereaflter becomes liable 10 pay to the
Producer, hut only up to the amount
of the sum outstanding as certified by
the Socicty to the relevant distributor.,
The Producer irrevocably authorises
the Society to give a valid receipt and
discharge to any such distributor in
rcladon o any monics paid o the
Society in  accordance with  this
provision.

tc) 'The Socicty shall be endded at it
discretion to require the Producer to pay
interest as referved to in clause 21.6.

The Producer must not authorise the Pressing
Plant to manufacture any Disc uunless or until
the Pressing Plant has received from the Society
the relevant Liceace or Notification of No
Claim  (or other written authorisation to
manufacture Discs on behalf of the Producer on
production by the Producer of the relevant
Licence), save that the Producer way so
authorise the Pressing Plant where:-

{a) a Licence ander this Agreement has
previously been issued in relation 1o a
Disc with (he same content and
configuration of tracks; and

(h) the Producer has submitted to the
Sociecty an AFRL for subsequent
orders of Discs with the same content
and conliguration of tracks; and

(c) the provisions of clause 4.1 would not
apply on the raising of an invoice in
respect of the AFRL.

Where the Producer submits an AFL or AFRL
in relation 10 a quantity of Discs, and the
raising of an invoice for the royaliies payablc in
relation to such Discs would mean that the total
outstanding amount of invoices not paid in full
hy the Producer (whether or nol the same are
yet payable) would exceed the credit limit
referred to in Part [1 of Annex E, then the
Socicty may at its option vequire that the
invoice be paid in full before issuing a Licence.

Where the relevant Discs contain either:-

[a) only Related Party Repertoire Works;
or

(b) only Related Party Repertoire Works
tagether with Musical Works which
are public dumain works or not in the
Society’s repertoire.

No invoicc will he raised and the Licence
referred to in clause 4.8 will be supplied to the
Producer and Pressing Plant within the time set
oul in clausc 4.4 and the provisions of clause
4.8 shall apply except for clause 4.8(a).

In any case where the Producer decides not o
procecd with the manufacture in respect of
which an AFL or AFRL has been submitted, the
Producer must notify the Society in writing
promptly. Where the Society has already issued
a Licence, the Society will then send a Notice of
Cancellation of the Licence to both  the
Producer and the Pressing Plant and issue a
credit note in respect of the relevant invoice.

Where the identity of either the Musical Works
or Catalogue Nummber or the quantity ordercd
0 be manufacwred as specified io the AFL or
AFRL is changed, then the Produccr must
submil a new AFL or AFRL as appropriate, and
notify the Society that this replaces the previous
AFL or AFRL. Whbere the Society has alrcady
issued a Liceace, the Society will send a Notice
of Caucellation and replacement Licence 1o
both the Producer and the Pressing Plant.
Where the identity of the Pressing Plant
changcs, the Producer shall prompily notify the
Saciety, but the Licence shall continue to have
effect subject to clause 19.2.

I'he Producer ninst notily the Society promptly
ol any other material change in the information
notilicd in the AFL or AFRL, and in particular
any chaunges as to the Published Dcaler Price, or
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any fixed or suggested retail price. or the
title of the Disc, or the identity of its distributor
and the effective daie of such change. In
such  circumstances  however, no  Nolice
of Canccllation or replacement Licence will
be raised.

After the Socicty has issued a Notification of No
Claim or where a Licence has been granted in
relation 10 Discs which contain Musical Works
to which the Society made no claim, it is
possible that vne or more of the relevam
Musical Works may become ones for which the
Socicty has a claim. Where this happens, the
Sacicty will notify the Producer.  Unless the
Producer alrcady has a licence from, and has
paid royaltics 1o, the correct party cntitled
thereto in relation to the relevant quantity of
such Discs, the Socicty may ratse an invoice in
accordance with the provisions of clause 4.8,
Such invoice must be paid in accordance with
the pravisions of clause 4.9 and the Society will
send to the Producer a vetrospective Licence.
Where the Producer claims it alveady bus a
licence (rom and has paid royalties to the
correct party entitled thereto, it muost on the
Socicly's request provide evidence that it has
done so.

Ac the same ume as the relevant Dises ave
transferred  from  the  Pressing Plamt o the
Produccr's distributor(s}, the Praducer shalf
deliver a copy of the relevant Licence to each
sach distributor.

Without prejudice o the rights of cither party
hercto in respect of any breaches ol this
Agreement, where the Society expressly notifies
the Producer pursuant o a speeilie obligation
hercunder that a particular musical wark is in ity
repertoire (other than pursuant 0 a claim hy an
entity which is a Related Party 1o the Producer)
and such notification is incorrect in this respect,
the Socicty shall indemnify the Producer against
any hability for damages or costs which the
Producer may reasonably incur v reasonahle
reliance upon such information having heen
correct, For  the avoidance  of douln, the
Producer shall not be entitled to continue 10 rely
on such notfication where it has notiee from any
party that such notfication was or.may have
been incorreet. This indemnity shall not apply
where the incorvectuess of such notification was
consequential upon the Producer having supplied
incorrect, incamplete or misleading information.
For the avoidance of daubt the foregoing
indemuity does not exiend 1 any claim by any
party that a copyright wmusical work properly
Heensed ander this Scheme iofringes some other
copyright musical work.

Nothing in this Agreement shall entitle the
Producer 1o exercise the licences referred 1o in

clause 4 in relavon 1o Dises where the appropriate
consents and/or licences have not been obtained
from the person(s) owning or controlling rights in
relation (o the sound recordings and/or
performances contained on such Discs,

5. OVERPRESSINGS ARD UNDERPRESSINGS

The Socicty recognisces thay, as a vesult of the
process by which Dises are made, the number of
Discs specified ou the AFL or AFRL and for
which orders arve placed with Pressing Plans
may not cquate exaclly with the wumber of
Niscs which are actually made and supplicd o
the Producer, Whese this occurs, the provisions
set out in this clause shall apply.

Where the quantity of Dises manufactured
materially cxcecds the quantity specified in the
relevant AFL or AFRI,, the Socicty reserves the
right 10 issue supplemental invaices in respeet of
the cxcess quantity manufactred.

Where the quantity manulactared is materially
less than the quantity speeified in the AFT, or
AFRL, the Saciety shall at the request of the
Producer made within 30 days of the relevant
manunfacture:-

{ay where it is still holding in accordance
with clause 13 sullicienr sums  in
refation o those Discs, refund the
royalties already paid in relation to the
eXCess

by where b is not holding such sums,
send the Producer a credit note in
relation to lurther pressings ol the
same Dise with the same content and

canliguration  of wacks or, if the
invoice  for  those  Discs  rewnains
unpaid, alternatively  cancel  that

nivoice and issue a revised invoice.

€. DEFINITION OF THE LICENCE

The Licence to Manufacture and Distribute
Discs referred o in clause 4 is a non-exclusive
heence, subject to the terms and conditions of
this Agrecment, to do the Tollowing acts in the
Uuited Kingdom in relmion w0 e Musical
Works or interests therein specified in the
Licenee:-

Rty

(a} make audio-only master recordings of
such Warks for the purpose referred to

in subclause () below;

(b} make the quantity of Dises specified in
the Licence with a view 1o their retail
sale to the public for private use;
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{c) put such Discs as have been made

under (b} above into circulation with a

A

vicw to such sale,

In relation 10 cach Dise scparatety, any licence
referred to in clause 6.1 shall be conditional
upon the Producer not being in such material
breach of any one or more of the following
provisions as would cutitle the Socicty to
terminate this Agreement under clause 21.1:-

(a

those relating to the payment of
rovaltics;

{h) those relating o the purposes for
which Discs may be made and/or
supplied undcr this Agreemeng;

2 those relating to the ¢ircumstanees in
which Discs may not be made and/ar
supplicd under this Agreement.

© " 1,8COPE OF LICENCE

The licence referred to in clause 6 does no
apply to Preminm Records.

The licence referred 1o in clause 6 applies to all
Formats.

Where there arc joint owners of a Musical
Work, and the Socicty does not represent all the
partics owning or controlling the rights in such
Musical Waork, the licence referred to in clause
6 is naut a licence for the joint owner{s; whom
the Society does not represent.

All rights other than those expressly -granted in
this  Agreement  are reserved, and, without
prejudice w the genercality of the foregoing,
Dises made for purposes other than (hose
referred o in clauses 6, 8.4 ar I4 (by way of
cxample only, Dises made and/or supplied for
the purposes of broadeasting} arc not covered by
the licenee referred toin clause 6.

; 8. RENTAL '

It is hereby confirvmed tha, subject 1o clause
8.4, the heence referred to in clause 6 does not
extend o the making or putting into circulation
of such Dises by or ov hehalfl of the Producer
with a view 10 or with express or hmplied
authorisation for cither the remal thereol or the
lending thereof by any Lbrary authority.

The Producer shall only carry oul or authorise
any such act after it has reached agreeement with
the Society as to the 1erms and conditions on
which the same should wake place, including the
payment of a proportion of any royaliies or fees

(if any) payable to the Producer in relition to
such rental or lending.

=Where cither the Producer or the Socicty
hecomes aware of a third party’s intention to
vent or Jend Dises made by or Jor the Producer
without the Producer's consent, they will give
notice of this 1o the other party.

The licence referred to in clause 6 does extend
to the supply of Dises divect to. a library
anthoriy (as defined by the Public Libraries and
Muscums Act 1963} for the purposes ol such
libravy authority renting or lending such Discs,
where the Producer does not divecdy or
indirectly charge, or reccive @ royalty or other
fee in reladion o such remting ot lending,

9. FIRST RECORDINGS

Where in reladon to any particular Musical
Work no Dise cmbodying that Work  has
previously been manulactured in or imported
into the EC with the consent of the party
cutitled to gram consent lor such reproduction
or importaion, the leenee referred 1o in clause
6 shall not apply in relation to that Work nntil
all the relevant members of the Society owning
or controlling the rights in that Work have
consented o the grant of the licence in
accordance with this Agreement,

Such consent shall be deemed o be applied for
from the Socicty when {ollowing the procedure
set ont in clavse 4. Alternadvely, such cansent
may be applied for cither from the Socicty or,
direct from (he relevant member(s) by nsing the
consenr formy appeaving at Anuex B, Capies of
such forins may he obtained from ihe Sociery,
Where the Producer obtains conseut dircet from
the  member{s}, the Producer shall when
submitting the AFL to the Society as refevred to
in clause 4 send with it a copy of the completed
and signed consent form,

In the event that the Producer bona fide wishes
o know whether or not a particutar Musical
Wark is subject to the rostriction referrved 10 in
clause 9.1, the Producer may cnquire of the
Socicty alse by using the standard form set out
in Aunex B, Such enquiry shall be sent o the
Socicty by registered post and the Society shall
respond 1o such enquiry within 7 working days
of the receipt thercof. 1 the eveut that the
Society fails 1o respond within such dme, and
subsequently  the  Producer  has w0 make
exiensive and expensive enquiries which the
Producer should not have needed to make had
the Societly responded, then the Society shall
reimburse the Producer its costis in relation 1o
such enquirics.

L
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). ARRANGEMENTS AND MORAL RIGHTS

For the purpose of exercising the licence
referred 1o in clause 6 and subject to clause
10.5, the Producer may make such modifications
to the relevant Musical Work(s) as the Producer
considers nccessary in order to satisfy e
requirement of the relevant recording.

No such modilication shall however he made
which:-

{a} would amount o un adaptation of the
Work; or

{b) would amount te a derogatory
treatment of the Work within the
meaning of Chapter IV of the

Copyright Designs and Patents Act
1988

unless the relevant member of the Socicty or
Associated Society has consented in writing
thercto. ’

The licences referred 1o in clause 6 may only be
exercised in relation to any modification which
is authorised uvuder clause 10,1, or to which the
velevant member of the Socicty has consented in
writing under clause 10.2.

Neitber the Producer nov any party claiming
through the Producer nor any party who carried
out such modification may claim an nterest in
the copyright in the Musical Work, whether in
its original or modified form, or any share of
any income of whawsoever nature derived from
the exploitation thereal, unless the relevant
member of the Society has agreed otherwise,
and any authorily or conseal contained in this
clause or gramed by the relevant member of the
Socicty  shall  unless  otherwise  agreed  be
conditional upon no such claim being made.

Nothing in this Agreement affects the moral
rights of the authors of Musical Works.

: 11. ROYALTIES PAYABLE

Save as otherwise provided herein, the royalues
piayable in relation 10 each order of Dises shall
be 8.5% of the Published Dealer Price which
will be applicable to the relevanr Dises on the

~date of first distribotion thereof, applicd 10 the

uamber of Dises the subject of that order.

Wiere the Producer has not published a
Published Dealer Price in relation to the
relevant Discs, but the Producer has published a
fixed or suggesied retail price in reladon thercto
the royaltics payable shall be calculated at a

rate of 6.5% of the fixed or suggesied retail
price which will be applicable to the relevant
Discs on the date of first distribution thereof,
applied to the vumber of Discs the subjeet of
thay order.

Ta the event that the Producer is unable 10 show
at the time the royalties are duc that there will
be in force a Published Dealer Price or fixed or
suggested retail price {(as the case may be)
applicablc 1o such Discs, the royalties shall be
fixed by whe Society on the basis of the price
mosl generally nsed by other record producers
in the United Kingdam for a comparable type
of Disc.

| 12 TAXES

Before calculating the royalties payable on any
Disc, Valuc Added Tax shall be excluded.

No other tax which forms part of the relevant
price shall be deducted therefrom prior to
calculation of the ravalty.

The Producer shall pay VAT at the raie or

rates rom time 1o {ime in force on any royaltics
payable under this Agreement.

" 13, PRO-RATING PROVISIONS

This clause applies where a Disc reproduces
Musical Works in the repertoire of the Society
together with Musical Works which arc not
within the repertoire of the Socicty.

In such circumstances;-

{a) where the AFL or AFRL specifies the
curation of the Musical MWorks, the
Socicty's share of the royalty shall be
in the proportion which the duration
of each of the Works in ity reperoire
bears 1o the wtal duration of all the

Musical Works on  the Dise in
question;

(b in all other cases, the Society's share
of the royally shall be in the

proportion which the number of wacks
containing  Musical  Warks  in is
repertoire bears 1o the total number of
tracks on the Dise in quesiion.

14, PROMOTIONAL COPIES

Dises which are manufacwared and bana fide
supplicd ree ol chiarge only for the purposes of
the genuine promotion of sales of other copiey




of the Dises in question shall be exempt from
the  royalties  otherwise  payable  under  this
Agreement on conditdon that the criteria set oul
in clauses 14.2 to 14.6 are fulfilled.

A Dise shall only be regarded as having been
supplied for such purposes as are referved to in
clause 4.1 where it is supplied w0 a broadcascer
or disc jockey or critic or other party for the
purposes of that party broadeasting it or playing
it i1 pablic or reviewing i, or some other hana
fide promaotional sitnation. For the avoidance of
doubt a Dise shall not therefore be regarded as
having been sapplied for sueh purposes where it
1s:-

W) distributed commercially; or

{b} not supplicd free of charge;

3 osupplicd free ol charge but in
consideration of ar as a result of the
party 1o whom it is supplied taking
other Dises or ather copies ol the
same Dise or giving other valuabte
consideration.

Fach such Dise and the packaging thercof must
at the dme of manafacture be promincmly
marked with a non-removable or non-erasable
notice carrying the words “PROMOTIONAL
COPY - NOT FOR SALE™.

The Producer shall maintain infurmaton in
reasonable detail for a period of not less than 2
yaars as 10 the geacral oature and categories of
the cecipienss of Dises supplicd ander the above
l)r()\’lSl(l".

T'he Producer shall at all reasonable times and
upon reasonable notice allow access w0 its
piemises by vepresentatives of ahic Socicty Tor
the purposes of the Socicty cheeking the then
current  dotails of the numbers of Discs
mamulactured  referred o in the  above
provisions and the persons, finms and companies
to whont they are being supplicd and  the
nambers supplied to cach sach person, firm or
company and the Producer shall alse maintain
such information in such detail as will enable
the vepresentatives of the Saciety veasonably (o
verily during sach access that the sumbers of
Dises being supplicd under the above provisions
broadly corvespond with claims (or royaliy-fice
supply under Statements of Shipments.

The Producer shall specily in thie AFL or AFRL
(ax the case muy be) the number of Dises o
which the provisions of clause 14.1 will apply.
At the ened of cach calendar month, the
Praducer shall prepare a statement seiting out
by Licence number, ritle und Catalogue Number
the Dises supplied by the Prodncer during that
month which  qualify  ander  the  above

14,7

provisions. ‘The statement shall be delivered o
the Socicty within 21 days of the end of each
calendar month.

Where a Licence which inclades Dises for which
it is claimed the provisions of this clause 14
apply and the Dises munufactured under tha
Licence do nat satisfy the provisions of claunses
.1 10 14,6, then the Society may issue an
invoiee in respeet of that Licence which shall be
paid in accordance with clause 1.9, save thn
pavment shall be made within 7 days of the
date of the invoice.

) 15. ROYALTIES QRTION

The provisions of this clause will only apply
where i relation to a particular order for Discs
for which an AFL or AFRE is submitted:-

) the royalties  generated  under  this
Agreement in relation 1o that order
will he cither more than £30 Tor cach
Musical Work in the repertoire of the
Socicty reproduced thereon ar nore
than £500 for the order such amaunts
1o he increased on Ist January 19493
and cach sabsequent st January by
the pereentage inerease in the lates
Retail Prices Index by comparison
with the  equivalent figure in the
correspanding month of the preceding
vear; and

(O the Producer elects to take such option
at the time of subminting the AFL or
AFRL; and

the Producer has demonsirated 10 the
ccasonable satisfaciion of the Society
thin 11 is capable  of accounting
accurately and promptly in accordance
with the provisious conwined in s
clause.

,_.
]

In such circumstances, the Socicty  will no
release the voyalties paid in relation thereto 1o
its members exeepr as specified in this clause.

For every Accounting Period in vespecet of cach
Licence [rom the date of the velevaat involce o
the completion ol all procedures sct out in
clause 13.7 Tor that Licence the Producer shall
prepare an accounting statement xhowing the
total numbhber of the relevant Dises which are the
snbject ol that Lircuce which have been
supplicd by or lor the Producer or the
Producer’s distributor, and the wtd number of
Retumns in thie period by Formar. The detailed
inlorpunion and formar required in relation
such statement shall be in accordance with the
Society’s specification in-relation thereto and
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natified by the Society o Producer,  The
Saciety will give reasonable consideration to any
reasonable proposal hy the Producer for a
variation in relation 10 e format thereof,
pravided that such variation will stift enable the
Socicty without additional cxpense 1o process
the information in accordance with ity normal
procedure and  velease the royalties 10 it
members expeditiously.

Such statement shall be detivered 1o the Society
in the form of industry standard compuer
readable magueue media within 21 days of the
end of the Accounting Period referred to.

Upon reeeipt of the accounting  statcment
referved 1o in claase.13.3, the Society may pay
through 1o it relevant memberds) 1he royaliies
paid in relation w0 the number of Dises supplicd
less  the number of Dises by Formar and
Catalogue Number which are Rewarns.

The Socicty may also pay through o it
member(s) the wial royalies or remaining
royalties held by it in relation to the relevane
order of Dises in the following circumstances:-

o

Y where the Producer submits an AFRL
or further AFRL jn relation 1w the
samc Discs in the same formal with
the same content and vonftguration of
tracks; or

{«

(b) where the Producer fails 1o deliver an
accownting  statement in accordance

with clause 134 within the ume
stipulated; or

{c) wheve  the  Producer  delivers  an
accounting  statement which is

matcrially naccurate as regards the
numher ol Dises supplicd or the
nunher of Returns; or

() where the Producer agrees i seiting,

Within 30 days after the expivy  of  four
Acrounting Periods as relerved to i clanse 15,3,
the Producer shall by nodce in writing 1o the
Socicty cleet to do one or more of the Inllowing
in relation 1o the remaining stock of the relevant
Dises {and, where it elects 1o do more than oue,
shall identily the number of Dises in respeet of
which cach option is o apply}-

fat deliver up such Dises for destruction
by the Society. Where the Producer
clects 10 wke this option, the Society
shall within 14 days give written notice
to the Producer of the address 1o
which such Discs should be delivered
up.  Within 4 days of recvipt of such
notice, the Producer shall deliver the
Dises w0 such address, baving made
prior arrangements as to the precise

16.8

detivery date, and, within 14 days
therealter, the Socicty shalt cefund the
royalties payable in relation o those
Discs which have been delivered up
and the Socicty shall authorise oc
arrange the destruction of the Discs.
If there is thew any balance of
royalties left, the Society may pay this
thirough o0 its members.

Y delete them.  Lu such circumstances,
the Saciety will not Later than 14 days
alter delivery ol the invoices referred
10 in sub-claase {ii) below refund the
diffevence between the royalties held
in reladion 1o those Dises and 10% of
the gross price charged ro the buyer(s)
thereaf  exclasive  only  of VAT
provided tham:-

4 such Dises have been sold w one or
mare independent buyer, on an
arn’s length basis; and

ey

i) copies of the invoices o the buyer(s)
thereofl are delivered 10 the Society
within 3 months of the one year
period;

and (he Society may then pay the
balance of royalties through 1o its
mecmbers;

¢} continne to sell them,
may pay through the

royaltics o its member(s).

The Society
remaining

If the Producer fails 10 give a notice of election
under clause 13.7, it shall be deemed to have
clected to take the option vuder clause 13.7{c).

Where the Prodncer gives wotice of clection
under clause 15.7 {aj or b}, and there are any
sums arising under this Agreement which should
have been paid but have not been pad, the
Society may use any sums due 10 be refunded 10
the Praducer 1o pay such invoices,

No interest shall he payable to the Praducer on
any sums referred 1o in his clause, and no
refund of monies shall he made except as
specifically set out in this clause.

HOTICES AND CREDITS

Each Dise veproducing a Musical Work in the
repertoire of the Socicty shall bear the joitials
“MEPS™,

A notice 1o the following effecr shall appear on
the label on cach side of the Disc:-

“ALL  RIGHTS OF THE TPRODUCER
AND  OF THE OWNER OF THE
REPRODUCED RESERVED.

WORKS
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UNAUTHORISED  COPYING, HIRING,
LENDING, PUBLIC PERFORMANCE AND
BROADCASTING  OF THIS RECORD
PROHIBITED.”

On the label of cach Dise ihere shall be
vepraduced:-

ia} the  aile  of cach Musical Work
reproduced thereon;

{h) the name of cach camposer:

ied the name of cach wathor;

b the nane of the arranger of the words
and/or musie where applicable,

Where it ds wechnically  impossible for  the
Producer o comply with clause 16.3 such
information may be veproduced as follows:-

P on the sleeve of the Dise; or
b on the cardhoard insert; or

(¢i an the sarlace of the Dise dtself.

The Producer shall  use  its  reasonable
endeavours to include on the label {or as set out
in clause 16.4) the name ol the United Kingdom
publisher aft cach  Musical Work in the
repertoire of the Society.

The Producer shall procure that cach Pisc is
given a unique Caalogue Number applicable
only ta Dises with the same content and
configuration of wacks.  Each Formau thereof
must bear cither a different Catalogue Number
or a diffevent prefix or sufflix within  that
Catalogue Namber,

PLY OF INFORMATION

The Praducer shall on catering inta this
Agreement, and during its continuance, supply
o the Saciety the following documents without
charge as soon as possihie following  the
publication or issue thercof:-

Wb two o capies ol all calogues,
supplements 1o catalogues and lists or
notifications of New Releases and Re-
Releases;

(b} twa copies of cach list of Published
Dealer Prices or fixed or suggesied
retadd prices and cach amendment or
addition thereto.

At the reqaest of the Sacicty the Producer shall
also furnish i free of charge with:-

fa} oue copy {which shall be exempt from
royalty payment} of any Disc;

hY one copy of the label, sleeve or insent
relating to any Dise,
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N
The Praducer must notify the Society forthwith

af any Disc which it deletes from its catalogue,

The Producer must also supply the Society with
any further information or documentation in s
possession. power, custody or cantrol and use
its best endeavours o supply the Society with
any further information or documentation nom
il Hs possession, power, custady or contral}
reusonably requested by the Society ac any time,
in order 1o enable the Socicty to verily the
Musical  Work(s*  which  are o will he
veproduced  on any Dise  made  and/or
distributed by or for the Producer or s Co-
Explottants or w verity that the Producer is
abiding by the werms and conditions of this
Agreement.

' . CO-EXPLOITANTS

The Producer shall use its best endeavours 1o
procure that its Go-Exploitans:-

fat
\4;

at no time act or fail o actin such a
way as would cause the Producer to be
in hrcach of this Agreement;

b co-aperate fully with the Sociery and

its representatives in the applicadon of

this  Agrecment  juctuding,  without
lhmittion, providing the Socicty with
cvery facility for checking pressings
undertaken for the Producer.

In exeraising (e licence o make Dises in
acvordance with elause G, the Producer may
only use a Co-Exploitam so to make <uch Dises
ifi-

) such Go-Lxploiant appewas an he
Soeicty’s approved list @ copy of
which will be supplicd on signanee off
this Agreement w the Producer by the
Sacicty. with any changes thercto
being  prompily  paiified 1w the
Produeery;, or

) the Sacictly conscuts, such consent not
to  he  unrcasonably  withheld  or
delayed.

19, AUDITS

The Producer shall upon entering nto  this
Agreement inform the Sacicty ol the addresses
of the Warchaouses {ar in the case of moveable
Warchouses the addresses at which they are
normally sivsated) used for storing Dises the
subject of this Agrecment and shall prowmpily
notify any changes 1o any such locations.

Pat comvrrres

i
H




The Produccr shall permit the Society by iis
duly authorised representatives at all reasonable
times to have access to the Warehouses for the
purposce of inspecting and checking the stocks of
such Dises.

Where the Producer does not have its own
warchousing facilitics, the Producer shall usc its
best endeavaurs to procure reasonable rights of
access (0 the warehouses of its Co-Exploitants
for the duly authorised representatives of the
Socicty.

The Producer shall keep proper accounting
records dealing with its activities the subject
matter ol this  Agreement, aund, without
prejndice o the generality of the foregoing,
sctiing oat in particular the following:-

(a} the manufacture and supply of Discs;
(h) the export of Recording Matrices;
{c} the import of Recording Matrices;

{d) the PPD and/or fixed or suggesied
retail price of Discs;

{¢) any supply of Discs under clause 14,

together  with  the  information
maintained under clauses 14,5 and
14.6;

() the dates and amounts paid in respect
ol mechanical royaltiecs on  Discs
together with the identity of the panty
1o whom such payments were made,

These accounting records shall be maintained to
a standard sufficient to cnable an audit trail o
be established and followed through.

Such accounting recovds together with any
supporting documentation relating thercto shall
be open for inspection {bath during and for 9
months after wernnnation of this Agreement) Ly
representatives of the Society upon reasonable
notice and no more than once a calendar year,
unless payment of any invoice is over 28 days in
arrears. For these purposes, the Producer shall
allow access to the premises of the Producer.
‘The Socicty'’s representatives shall be entided w0
inspect, make extracts and take copies ol the
information available, and to carry out such
work as is in  their reasonable  opinion
considered necessary to verify the royalties duc
to the Saciety, including for the avoidance of
doubt the examinauon of stock movements.

The reasonable costs of the Socicty in auditing
the Producer under this Agreement shall he
borne by the Socicty exeept in circumstances
where the audit report (a copy of which shall be
madc available 10 the Producer within ninc
months of the commencement of the audit)
discloses underpayment of royalties in excess of

18.10

19.41

a snm equal w the greater of L1000 or 7'4% of
the total royalties found due for the calendar
year or any other {inancial period to which the
audit relates. In that cvent and provided that
cither:-
(a) the Produccr agrees and accepts that
such nnpaid voyalties arc due: or

(b) the quantam of unpaid royaltics is
determined by the Court as a result of
legal action

the said rcasonable fees shall be paid by the
Producer.

The Society undertakes (o use its  hest
endcavours to ensure that audits are carried out
cxpeditiously to enable audit reports 10 be
provided to the Producer within the nine month
peviod specified in clause 19.6

Any royaltics accepted by the Producer as being
unpiid or so adjudged by the Coaurt shall be
paid in full by the Producer to the Socicty
within 30 days of acceptance or judgment to the
Society and shall carry interest calculated in
accordance with clause 21.6.

The agents of the Society with access to the
premises of the Producer under clause 19.6 shall
subject to clause 19.11 be independent qualificd
Chartered or Certified Accountants (or persons
cmployed by or under the supervision of the
same), and shall not direetdy or indirectly own
any interest in any phonographic business or
wrade.

Where the turnover of the Producer from the
saic of Dises for the four Quaners preceding the
commencement of the relevant audit has not
exceaded £5 million (such figure to be increased
on st January 1993 and each subsequent st
January by the percentage increase in the latest
Retwail Prices Index by comparison with the
cquivalent figurc in the corresponding month of
the previous year), the agents of the Socicty
with access 10 the premises of the Producer
under clanse 19.6 may be:-

(/) qualificd Chartered  or  Certlied
Accountants who are employces of the
Society; and/or

(bY the Manager ol the Socicly’s Audit
Deparunent {or some other person
employed by the Socicty of equivalent
rank); and/or

(c

-~

persons employed by the  Society
under the supervision of any person
referred o in (a) or (b).

Where an auadit is carvicd out in accordance
with this sub-clause, clause 19.7 shall apply as if
the words “the greater of L1000 or” were
deleted.  Further, if the Producer is required w




pay the said reasonable audit costs in such
circumstances and there is a bona fide dispute
as to whether the fees claimed by the Society
are reasonable, then provided that the Producer
pays 1o the Society a sum representing its bona
fide determination of the said reasonable (ees,
the Society shall not, pending seulement or
determination hy  a court of  competent
jurisdicdon of the reasonableuess of (he fees,
exereise, by virtue of the Producer’s failure 1o
pay snch fees, any nght to vefuse to grant
licenees or to terminate this agreenient,

The obligation as o confidentiality referved to
in clause 22.2 shall for the avoidance of doubt
apply in relation 10 such audits as are referved
1o above and the Socicry shall procarve cthat all
its staff, agents and inspeciors carrying out
awdits on behalf of the Society are notilied of
the obligation not to disclose information which
is confidential 1o those who are not ended 10
such information.

~ 20, CIRCULATION OF RECORDING MATRICES

The Praducer shall not export a Recording
Matrix reproducing a Musical Work in the
repertoire of the Socicty (vom  the United
Kingdom or authorise the export thervol or
supply  such a Recording Matvix  for  the
purposes of such export except in the following
clrcumstances:- -

{a) where the tercitory o which the
Marrix is exported is & member of the
Berne Convention ar the Universal
Copyright  Convention,  and  cach
Musical Work reproduced thercon is
not proteeted by copyright in that
territory; ar

() where the party o whom the Matrix is
exported has an agreement with an
Associated Sociely under which that
party will pay mechaaical royaltics in
relation to Dises which arc copies
thercof;, or

—
~
<L

where  the  Sociely has  previously
cansented thercto, such consent uot to
be unceasanably withheld or delayed.
The Socicty shall by way of example
be entitted 10 withhold iis consent
where it reasonably considers that i
has no satislactory  evidence  that
mechanical voyaliies will be paid hy
the consignee.  The Society shall be
entitled to impose reasonable tenns
and conditions for the grane of consent
in order to prevent any infringement
of copyright of Musical Works in its
repertoire.
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Upon the Producer exparting a Recording
Matrix reproducing a Musical Wock in the
veperioire ol the Society. or authorising the
export thereol, or supplying a Recording Matrix
for the purpases of such export, the Producer
shall farthwith notify the Socicty in writing of
the following information:-
(s} the  mame
consignec:

and  address  of  the

(b sufficient details to enable the Socicty
w identily the recovdings inctuded on
the Recording Matrix.

21, SANCTIONS AND CANCELLATION
Y

HE CONTRACT

The Socicty shall have the vights set out in
clause 21.3 where the Producer:-

‘a) cammits a4 material breach of this
Agreement which is capable of remedy
and (ails o remedy such breach within
14 clear days alier veccipt by the
Produccer of a formal notice served by
registered post specilying in reasonable
detail the hreach on which the Socicty
relics;

() commits a nuuerial breach of this
Agrecient which is not capable ol
remedy, or commits fraud, in which
cvent the Socicty shall specify in
reasonable detail the frand or material
hreach on which the Socicty veties, hy
notice to the Produccr,

No notice served under clanse 21,1 in respeet of
any failure 1o comply with clause 16 may
require remedy other than with effect from the
first subscquent repressing ar reprinting of the
item in respeet of which the relevant obligation
under clause 16 applied, nnless there has been a
previous failure in  relatdon w0 the sume
information and the same bDisc hy Caiwalogue
Number,

In such cireumstances, the Socicty shall have
the right o terniinate this Agreement forthwiih,
without prejudice 1o any rights which have
already accrued to the Socicty or its members
under this Agreement or (o the Producer.

The Society shall in addition have the right
referred to in clause 21.3 where there has heen
a material change in the factors an the basis of
which the Socicty granied the Producer this
Agrcement provided that:-

(a) the Society shall have given the
Producer 28 days notice in wriling
specilying the material changes relied
on;
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(b) the Producer may within 7 days of
such notice elect to have the matter
reviewed by the Joint Record
Agreement Committee by notice in
writing to the Company Secretary of
the Socicty.

Upon the Society validly terminating this
Agreement in accordance with the above
provisions, the royaltcs as calculated under this
Agreement shall become due on the total
number of Discs remaining in the possession,
power, custody or control of the Producer.

Without prejudice 10 any other right or remedy
of the Saciety or its relevant member(s), where
the Producer fails to pay any sum arising under
this Agreement by the date on which it should
have been paid, the Seciety shall be entitled 10
require daily interest to be paid {rom the date
on which payment should have been made o
the dare when payment is made, calculated at a
rate of 3% above the base rate of Nadonal
Westminster Bank ple for that day, or, in the
absence of such base rate, such equivalent rate
as  the Society shall determine within s
rcasonable discretion.

If the Producer shall cease o trade, or have a
winding-up Petition presented against it which is
not dismissed or withdrawn within 21 days, or
gocs into voluntary liquidation (other than for
the purposcs of reconstruction or
amalgamation), or makes any composition with
its creditors, or il a Trustee, or Receiver or
Administrative Recciver is appointed to take
over all or a substantial part of its assets and
undertaking and such appointment is not
discharged  within 21 days, or, being a
subsidiary company, its parcunt suflers such an
cvent, then the Socicy is entitled to terminate
this Agreement immediately, In such an event,
any invoices which have not yet become payable
shall became payable forthwith.

The Produccer shall have the right 1o terminate
this Agreement on giving at least 3 calendar
months notice in writing not 10 expire except on
the last day of a calendar month.

Upon termination of this Agreemeunt, the tcrms
and conditions of this Agreement shall, save
where otherwise cxpressly stated, continue to
have cffect as regards Discs in relation to which
royalties have already heen paid.

Upon the Society properly giving notice of
termination in accordance with clauses 21.3,
21.4 or 21.7, the Society may dcduct {rom any
deposit or advance paid to the Society such
amount as is required to pay any sums payable
under 1his Agreemcut.

224

After termination of this Agreement (other than
by the Society under clause 21.3 or 21.7) the
Producer may place at the disposal of a third
party which has signed an agrcement with an
Associated Society to pay mechanical royalties
any Recording Matrix which has been lawlully
made and/or exploited provided that such third
party rcaches agreement with such Society that
the ‘terms of its agreement with thar Society will
govern the exploitation of such Recording
Matrix. Subject thereto, the Producer shall not
exploit the refevant Recording Matrix or
authorise such exploitation or supply the
Recording Matriz for che purposes of such
cxploitation without the consent of the Society
or the Saciety's relevant member,

22, FINAL CLAUS :

This Agrecment shall come into effect on the
Commencement Date.

Save for the purposes of complying with its
obligations to the Producer or to its members or
to any Associated Society and save far
disclosure to its professional advisers, the
Saciety shall not, without the Producer’s written
consent, disclosc any confidential information
(so long as it remains confidential) supplied by
the Producer hereunder to any ather person or
Saciety.

For the purpose ouly of calculating interest
under this Agreement where any paymemt or
statement is sent by first class post:-  (a) the
postmark shall be sufficient proof of 1he date the
payment or statement was scut;  and (b) such
payment or siatement shall be deemed to have
been received before close of business on the
sccond working day after posting.

This Agreemem shall he subject ta the laws of
the United Kingdom and both parties agree to
submit to the jurisdiction ol the High Court of
Fngland and Wales.
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" Anticles I

BETWEEN THE UNDERSIGNED

(1) (The Society)

whose reglstered office 1s at S
hereinafter called "the Society”, represented by Mr

. of the one part
AND ’
@ . :
hereinafter called "the Producer”, represented by Mr............. e eenes
of the other part

IT HAS BEEN AGREED AS FOLLOWS:
ARTICLEI- . REPERTOIRE OF THE SOCIETY

(1) The repertoire of the Society consists of those works in which the
management of the right of phonographic reproduction has been handed over or will be
handed over to it, in its capacity as a member Society of BIEM (see Annex I), to the extent
‘that such management is entrusted to the Society. .

?) The definition of the rights of management entrusted to the Soc1ety in the
field of phonographic reproduction is annexed to the present contract (see Annex II) and the
Society undertakes to keep it up to date

(3) If an owner of phonographic reproduction rights has a current contract with
the Producer at the moment he comes to be represented by the Society within the meaning of
paragraph (I) above, such’ contract shall be replaced by the present contract, it being.
understood that the Society shall bind the said owner vis-a-vis the Producer for a period equal -
to that of the duration of the present contract. The same provision applies in the case of a
Society managing the rights of phonographic reproduction for all members of such Society.
At the request of the Producer, the Society shall supply to the latter proof of the adherence of
the owner concermned to the conditions of the present contract. - If the contracts referred to

. above have a duration longer than that of the present contract, they shall be suspended only
for the duration of the latter. : =

ARTICLE II- OBJECT OF THE CONTRACT

Righ(s granted

(1) The Society grants to the Producer, under the terms and within the limits
f xed by the present contract, the non-exclusive right to proceed to the making of sound
recordings of the works of the Society's repertoire, to make copies of these recordings by way
of discs, tapes and cassettes produced and presented for aural use only, and to put such discs,
tapes and cassettes in circulation under his mark or marks with a view to their sale to the
public for private use. : :



Article I

~ (Ibis) The rights granted to the Producer under the terms of the presént contract
do not include the right to rent, but it is understood, however, that whenever the Society or
the Producer is aware of a third party's intention to use legally produced sound camriers for
the purposes of rental, notice of this must be given to the other party which 1s not in
possession of this information.

The Producer may give his consent to the rental of legally produced recordings,

- provided that this authorization does not affect the fmancial interests of the right-owners
represented by the Society and allows them to collect the appropriate remuneration.

In the event that the Producer forblds rental, thc Soclety undertakes not to issue
.arental licence for those sound carriers,

This paragraph (Iois) shall be considered null and void in territories where
national legislation or any other regulations applicable in the said country prevents its

) apphcanon

(2) The object of the present contract is expressly limited to discs, tapes and
cassettes listed in the Producer’s catalogues supplements to catalogues and lists of new issues
which are made available to the public in accordance with the usual practice of the retail
trade.

(3) Agreements to be concluded between the Society and the National Group of-
* IFPI in application of Annex Il of the present contract shall be considered as forming an
integral part of this contmct one month after being submltted to BIEM and TFPY for
exammauon.

. (4) The present contmct applies exclusively to the following discs, tapes and
cassettes as known and exploited on 1 July 1997:

- Vinyl discs (45 rpm-33 rpm)

- Compact Discs singles of 3 or 5 inches
- " Normal Compact Discs of 5 inches only
- Analogue cassettes

- . Digital Compact Cassettes (DCC)

- Mml D;scs (MD)

DAT and DVD are excluded from this Contract Every other form of
mechamcal reproductlon shall be subject to a separate contract.

Special uses

S)In the case of the secondary use of discs, tapes and cassettes either directly

(for broadcastmg and public performance) or indirectly (by way of re—recordmg) the Soc)ety

shall not raise any obstacle to the absolute freedom of the Producer to exercise his rights in

regard to the artistic and/or technical recorded performance, it being understood that the
copyright owners preserve intact their rights in the work recorded.

Exceptions

(6) In exceptxonal cases and for well founded reasons, the Socxety reserves the
nght to forbid or defer the phonographic exploitation of one or more specified works of its
repertoire as defined in Article 1 (1) throughout the territory controlled by the member
societies of BIEM, such works not having been already reproduced in phonographnc'
-recordings lawfully made in or imported to the said territory.

Av.N°4
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Article IT

However, where it 1s a guestion of the full reproduction of a work originally
created for theatrical representation or of large extracts giving a complete idea of such a work,
the prohibition may be limited to ‘one part of the said territory. These measures shall be
applied to all producers having a contract similar to the present contract with a member
" Society of BIEM and they shall be withdrawn under the same conditions. The Society shall
inform the Producer of the lifting of the prohibition fifteen days before the date on which it is
to take effect. As soon as the Society shall be ad\nsed of such measures by its members, it
shall inform the National Group of IFPL.

In the case of geographlcally limited prohibitions, the Society shall also make
known to the broadcasting organisations in its territory that any disc, tape or cassette
reproducing the work in question shall constitute an infringement. :

Previous authorizations

U Recprdin‘g matrices and discs, tapes and cassettes lawfully exploited by the
Producer by virtue of authorizations previously granted by the Society or by BIEM shall be
subject to the provisions of the present contract.

Most favoured party clause

(8) The Sociéty may claim with immediate effect the benefit of any provision
-contained in contracts or agréements which the Producer may have concluded with authors or
copyright owners, non-members of the Socxety, for the phonographic exploitation of their
works, if it considers that such provision is -more advantageous for itself than- the
- corresponding provision of the present contract or if the said provision constitutes for the non-
member authors or copyright owners of the Society an advantage not provided for in the
present contract.

(9) Recxprocally, the Producer may claim with. immediate effect the benefit of
’ any provision' in contracts or agreements which the Society may conclude with other
producers for the phonographic exploitation of works of its repertoire if he consideérs that such
provision is more advantdgebus to him than the corresponding provision in the present
contract or if the same provision constitutes for these other producers an advantageé not
. provxded for in the present contract :

(10) In the application of the two preceding pafagx*dphs it is understood that any
provision considered as more advantageous will be considered in con]uncnon with any
compensatmg provision. o

- (10 bis) If national legislation stands in the way of the application of the three
preceding paragraphs, the Society and the National Group of IFPI may agree on provxslons to
be substituted for them to confonn with such leglslauon ,

an The: Producer undertakes to bring to the notice of the National Group of
IFPI any more advantageous terms which he may agree with copyright owners, non-members
‘of the Society, it being the responsibility of the National Group of IFPI to inform the Society.
Reciprocally, the Society shall inform the National Group of TFPI of any more advantageous
terms which it may agree. with other phonographic producers.

(11bis) If national legislation and/or the regulations of the European Union
prevent’ the application of paragraphs (8), (9), (10) and (1 l) these provisions.shall be deemed Av.N°3
null and vond



Articles 1I-1V

ARTICLE TI1- MORAL RIGHT

(1) Any modifications to a work which the Producer considers necessary to
apply in order 1o satisfy the requirements of recording shall not have the effect of altering the
character of the work and the Society expressly reserves the moral right of the authors. In
particular, no alteration shall be made to the musrcal or literary text of literary, dramatic,
dramatico-musical and symphonic works.

(2) The Producer who, at the time of recording, shall have modified a work as
mentioned in the preceding paragraph, shall not be entitled to participate in the mcchamcal
nghts or performing rights derived from the explonauon of the work’ recorded

ARTICLEIV- MARKS EXPLOITED

(1) The right defined in Article II is granted only for the marks declared by the
Producer, namely:

_(2) The same right shall be extended to any new marks which the Producer may
issue or exploit, provided he informs the Society in-advance of his intention in this regard. If
the mark in quéstion has already been declared by a national producer who is signatory to a
contract similar to the present contract, the Society shall inform the latter producer of this. '

(3) If the Producer declares any existing, marks, the same right shall only be
extended to them following the fulfilment of any obligations to the Society, or to another
member Society of BIEM, which might arise as a result of the previous exploitation of these. -
marks, it being understood that this provision shall not apply where the Producer acquxrcs the
mark only and not the catalogue -

(4) The declarations referred to in paragraphs (1), (2) and (3) above are made on
. the sole responsibility of the Producer who guarantees the Society against all claims re!atmg
-to the marks declared by him.

(5) In cases where one or more of the Producer's marks; as declared above are -
exploited by another producer, cach producer shall only be responsrble to the Society in
respect of that mark or marks for hxs own producnon on condition that such production is
- easily identifiable. ’ ’

' (6) In so far as it has knowledge thereof, the Society shall be bound to inform
the Producer of the importation of discs, tapes and cassettes bearing the marks that he has
declared, such discs, tapes and cassettes having been supplied to third parties.



Anticles V

ARTICLEV-  BASIS OF ROYALTY

Protection

(1), The royalty shall apply to every work graphically protected in its country of
origin, the country of origin for unpublished works being the country of nationality of the
author and for published works either the country of nationality of the author or the country of
first publication of the work according to the legislation which affords the longer period of
protection.” The relevant period of protection is that accorded by the law of the country of sale
of the disc, tape and cassette provided always, and subject to bilateral or multilateral
conventions between the countries, that such protection shall not exceed the period of
protection accorded by the law of the country of origin of the work. Where the faw of the
country of sale of the disc, tape and-cassette does not protect literary and musical works, the
law of the country of manufacture of the disc, tape and cassette shall apply. '

Arrangements.or adaptations

(2) Where the Society claims from the ‘Producer payment of a royalty for an
arrangemerit or adaptation under the control of the Society, the original and lawful character
~of such amangement or adaptation shall be sufficiently established by the fact of its -
publication as such in print, showing the name of the arranger. In the case of an unpublished
arrangement or an unpublished adaptation, its original and Jawful character shall be presumed,
unless proved to the contrary, by the fact -of its deposit or declaration, depending on the
competent Authors' Society’s rules, prior to the date of recording provided that such deposn or

dcc]aranon shall have been accepted

Calculation of royalty -

(3) The Producer shall pay to the ‘Society for each disc, tape and cassette
reproducing one or more works of the repertoire of the Society a royalty the rate of which and
the domain of application of which are fixed in Annex IV of the present contract.

. RO Subject to paragraph (5) below, the royalty shall be calculated on the higbést
‘price appropriate to the copy in question as published by the Producer (PPD) with a view to
retail sale on the day of outgoing from the depot in the list mentioned in Article VII (4)c).
The price defined above (PPD) shall be subject to a flat rate adjustmem of 9% warranted by °
Av.N°7
irivoiced discounts whlch are usnally applxed -

(5) If the Producer has fixed or suggested retail prices in the national territory _
and such prices are generally paid by the public, the corresponding royalty shall be Av. N°2
calculated on those prices as they appear on the list mennoned in Article VII (4)c) on the day i
‘of outgoing from the depot.

(6) If the Producer is not in a position to furnish the Society with any of the lists
mentioned in Article VII (4)c), the royalty shall be fixed by the Society on the basis of the
price most generally practised by other national producers for each type of disc (rotation
speed, diameter and configuration), similarly for each configuration of tape and cassette.
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Article V

Exports

(7) In.respect of exports to non-European countries, other than U.S.A. and
Canada, the royalties shall be calculated and paid in accordance with the prices applicable
and all the terms agreed in the country of destination, mcludmg in particular those relating to
minimum royalties.

(7 bis) Neverthcless the National Group of 1FPI and the Socxety may agree to
apply to such exports a royalty calculated and paid in accordance with the prices apphcable
and all the terms agreed in the country of origin.

-(8) In respect of exports to European counmcs except shipments within the EU,
where the Producer supplies an importer who is not a licensee nor an affiliate, the royalties
.shall be calculated and paid in accordance.with the prices applicable and all the terms agreed
in the country of destination, including in particular those relating to minimum royaltres

- Inrespect of shrpmems_wrthm the European Union, where the Producer supplies

a distributor who is not a Jicensee or an affiliate, the royalties shall be calculated and paid in

- accordance. with the prices applicable and all the terms agreed in the country of origin,
including in particular those relating to minimum roya]ties‘

(9) In the case of exports to European countries not belongmg to the European
Union, where the Producer is supplying an importer who is a licensee or an affi liate,
_ statements of ‘outgoings relating to such exports may, unless the Producer chooses. to
‘exercise the option provided for in Article V(10), be made by the Producer by deducting
from the number of discs, tapes and cassettes issued from his depot, the number of discs,
tapes and cassettes remaining in stock in the depot of the importer at the end of each
accounting period, it being understood that the outgoings of the importer shall be treated in ’
accordance with the prices applicable and all the terms agreed. in the country of dcstmanon
between the National Group of IFPI and the national collecting Socrety

In the case of exports from Europe_an countries outside the European Union to
countries belonging to the European Union, where the Preducer is supplying an importer
who is a licensee or an affiliate, statements of outgoings relating to such shipments may,
unless the Producer chooses to exercise the option provided for in Article V(10), be made in
the manner deseribed above.

In the case of shipments within the European Union, where the Producer is
supplying. an importer who is a liceniee or an affiliate, statements of outgoings relating to
such shipments may, unless the Producer chooses to exercise the option” provided for in
Article V(10), be made in the manner described above, but the outgoings shall be treated in

accordance with all the terms agreed in the country of origin, except that the prices |
applicable shall be those of the licensee or affiliate in 1he country. of destination, as defined

in Article V(4)

In order to benefit from the provisions of the present paragraph (9) the Producer
must be able to show that the consignee is a signatory of a contract with a member Society of
BIEM similar to the present contract and these shipments will be subject to the right of
control by the two societies concerned. .

Av.N°7
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Article V

_ (9bis) The National Group of IFP] and the Society may agree to substitute a flat i

rate deduction for the above-mentioned system of deductions and for exports underf AV.N® 5
paragraph (7) above, it being understood that national provisions for returns will not apply to 1V
outgoings for which a flat rate deduction has already been applied. - _ : :

the two societies concemned and in the absence of a joint objection being made for well--
founded reasons by those societies notified within four weeks of such notice, the statements:
of outgoings and the corresponding royalties ‘which relate to shipments coming within
paragraph (9) above shall be rendered and baid by the consignee to the Society and/or the
copyright- owner or the copyright owner’s authorised representative in the country of
destination, provided that the consignee. is a signatory of a contract similar to the present
contract with that Society and/or the copyright owner or the copyright owner’s authorised
‘representative, in accordance with the prices applicable and all the terms in force in the
country of destination. ’

* (10) Nevertheless; subject to prior hbticc having been given by the Producer to

The Society in the country of destination is entitled to exercise control, as

provided for in Article XUI of the present contract, with respect to such shipments of | Av. N° 7
imported discs, tapes or cassettes. ) : ' :

(10 bis) The application of the precedihg.paragmph may be terminated at the

end of any accounting period if the societies in both countries Jointly raise objection for well-
founded reasons by giving at least four weeks' advance notice to the Producer.

(10 ter) The dispositions of Article V(10) and Vv (10 bis) may also apply to

exports into non-European countries; where the phonographical right in the repertoire is not

© exclusively i'epresented:by a BIEM member Society. If the Producer is unable to provide }

reasonable evidence that the. correct royalty- has_ been paid to the copyright owner or the

copyright owner’s authorised representative, then the Producer shall pay the royalty’
calculated in accordance with the current export provisions, to the Society.

sales in the national territory. The pumber of copies thus agreed shall not be less than thirty
nor more than one hundred per country:, per catalogue number and for each accounting period.

Mixed Copfes

R 12) Where a disc, tape or cassette reproduces works of the Society's repertoire
- together with works not belonging to the Saciety's repertoire, the Society agrees to accept,

if the playing time is more than one minute but less than one minute forty-five seconds, it
shall be rounded off to one minute forty-five seconds.
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Article V

- (14) The share of royalty thus attributed to a work or to a fragment of a work of :
- the Society’s repertoire shall never be less than the fraction corresponding to the number of
works or fragments of works indicated in Article VI (5) and VI (5 bis) of the present contract.

{15) Where in a protected work comprising music and words, the words-only or
the music only belong to nght-owners represented by the Society, the share administered by
the Society shall)be determined in accordance with agreements made by the Society and/or by

" the right-owners which it represents with the other right-owners. In the absence of such

agreements. the share administered by the Socxety shall not be less than one-half of the full
royaity.

" Returns

(16) The royalty is due at the moment of the despatch of the disc, tape or
cassette from the depot or depots of the Producer. Nevertheless, the royalty shall not be paid
if the disc, tape or cassefte is returned to such depots and entered as a return in the relevant
accounting documents, it being understood that the present provision applies only to discs,
tapes and cassettes returned as part of fransactions which do not involve any kind of payment . -
to the Producer for such discs, tapes and cassettes. ’

(17) The total retums for one accounting period should never exceed. the total
outgoings for the same period for the same disc, tapes and cassettes’ involving the same
copyright owners. In applying this provision, the excess of returns over outgomgs may be
' camed forward to succeeding accountmg penods :

(18) Royaities on new issues, that is to say discs, tapes and cassettes put into .
circulation under a new catalogue number and appéaring as such ‘in the Producer’s
publications, if any, shall be discharged in accordance with the following conditions:

a) at the end of each accountmg penod fallmg wnthm a period of twelve.
months from the commencement of the accounting period in which the original outgomgs
were made, the Producer is entitled to account for 90% of the outgoings, determined m
accordance with paragraphs (16) and (17) above; -

. b) at the end of the accounting period coinciding with the expiration .of a
period of six months following the twelve months referred to in the preceding paragraph, the
Producer shall, if necessary, account for the balance of 10% taking into account any retuns
not hitherto deducted : .

<) the provisions of the present paragraph shall not apply if the Producer's
system of distribution does not take account of returns either for national sales or for exports.

(]8' bis) The Society and the National Group of IFPI may by égrecment .
substitute for the provisions of paragraph (18) above a system of fixed percentage deduction
or any other appropnate syslem of deduction. -



B K .
Article V

Bargain sales

(19) Notwithstanding, the provision of paragraph (4) above, the royalty for discs,
tapes "and cassettes of symphonic, dramatico-lyric and chamber music deleted from the
Producer’s catalogue and sold in bargain sales not less than two years after the date of first

release and offered to the public expressly as a bargain, shall be calculated at 10% (ten per’

‘cent) of the Producer’s gross invoice price with no deduction other than that of the duties and
taxes provided for in paragraph (20) below.

- For pop LP discs, compact discs and cassettes, the above period shall be reduced
to six months and for pop singles to threc months. -

" The number of ‘phonograms whitl:h.may benefit from the application of this
provision must not exceed:

" for 45rpm, CD smgles of 7'or 12 cm and single cassettes 0%
for all other configurations referred» to in Article VI (5) and VI (5 bis) 5%

of the number of phonograms sold by the Producer and regulated by the Society during the
precedmg year.

For phonograms falling lawfully within the application of thc provision
concemmg bargain sales minimum royalties are applicable amounting to 20% of the normal
minimum royalty .

Deductions for returns in the case of bargain sales are not permitted.

"1t is stipulated that the Producer is not authorized to- manufacture solely for the |

" purpose of benefiting from the present provisions concerning bargain sales.

-Taxes

(20) In the calculation of royaltics, VAT, purchase tax, sales tax, luxury tax and
" any other identical or similar tax shall be deductible.

(21) The deduction of any other tax which may be established in the country of

the Producer during the term of the present contract shall be subject of an agreement between
the Society and the Natronal Group of IFPL .

- (22) If the national law requires that the Producer shall pay, through the
intermediary of the Society, a tax on the total of royalties payable under the present contract, -
the said tax shall be paid over to the Society over and above such royalties.

Deductions

(23) The roya]ty shall be calculated _on the dealer price (PPD) as adjustedl
according to Article V(4) and after deduction of a flat rate of 10% in the case of the hlghcst,

price resulting from Article V(4). A flat rate deduction of 7.5% shall apply to the retail pnce iAv

referred to in Article V(5). These deductions are granted in consideration of the supenorl

quality of the covers de51 gned mdrvrdually for the record whrch they enclose (packagmg) !
I
: i

(23 bis) In the case of cassettes, the royalty shall be calculated on the dealer
price (PPD) after deduction of the adjustment referred to in Article V(4) and of the flat rate
deduction referred to in Article V(23). No other deduction is applicable by reason of this
clause to olher tapes.

Av.N°4
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. _ -Articles V-V]
(23 ter) Complementary to the déductions referred to in Article V(4) and V(23)
here-above, a transitory deduction will apply to Digital Compact Cassettes and Mini Discs
for the duration of the standard agreement, subject to review on 30 June 2000. The .
deduction will be 25% and is allowed taking into consideration the evolution of DCC and i Av. N° 7
MD in terms of their respective market penetration and other circumstances. The royalty rate
-resulting from this transitory deduction will be 6.757% on the PPD or 5.55% in case the
royalties are calculated on the Retail Price.

Exempt copies
(24) Flrst pressings of néw issues as defined in Article V(18) shall be exempt
from royalty payments up to ... copies intended by the Producer for national and
international promotion purposes and for submission to critics. Such copies, which must not
be distributed commercially and must-be free of charge, shall appear in the statements of {Av.N°5
outgoings of the Producer for andit purposes. On each copy there shall be non-removable
and non-erasable notice carrying words agreed between the Society and the National Group
of IFPI indicating that they are not for sale. .

TV Ad'vérti_sing:

(25 Dlsc§ tapes and casseites which ar¢ subject to TV advertising campaigns |

may benefit from special terms and conditions to be fixed by mutual agreement between the ‘Av N°6 -

Society and the National Group of IFPL ' §

ARTICLE VI- 'ROYALTIES A
’ Minimum royalties

(1) In Continental Europe, mc]udmg Turkey, the minimum royalty shall be
equal to two-thirds of the royalty fixed by the first paragraph of Annex 1V of the present
Contract and calculated on the PPD or the retail price, as the case may be, most generally | Av. N° 3
practised by the meimbers of IFPI in each country for each type of sound carrier (rotation
speed, diameter or configuration).

(1 bis) In the case of discs, tapes and cassettes which have been re-released not
less than 1 year after the original date of release and which are priced at 35% below the
original price or less, the minimum royalty shall be equal to 57% of 66.66% of the royalty
fixed in accordance with the present Contract and calculated on the PPD or the retail price, -
as the case may be, most generally practised by the members of IFPI in each country for
each type of sound carrier (rot’atiqn speed, diameter or configuration). . o ay N° 7

However, no royalty payment shall be less than 9.009% of the PPD, or as the
casé may be 7.4% of the retail price, applicable to the re-released disc, tape or cassette
recording to which it relates. In the case of discs, tapes or cassettes which qualify for a
transitory deduction under Article V (23 ter) no roya]ty raté shall be less than the net rate
‘resulting from apphcahon of this clause.

(2) The prices serving as the basis of calculation of the minimum as provided
above shall be fixed by mutual agreement between the Society and the Nationa) Group of
IFPI with the right of revision each year commencing from the date of entry into force of the
present contract, such revision to be requested at the latest two months afier the date on
which it is to take effect.
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' Article VI

(3) In case of dlsagreement the minimum royalty provided for above shall be -
equal to two-thirds of the average royalty paid for the type of sound carriers in question by
the two national producers who shall have paid to the Society or to other societies of BIEM
directly or indirectly the highest amount of royalties in respect of the previous year's
exploitation. ~This average royalty shall be amrived at by dividing the total amount of

- royaltiés paid for the type of sound carrier in question (rotation speed, diameter or
configuration) by the number of copies reproducing protected works issued in that same type
of sound carrier. Where there. is only one national producer, the average royalty mentioned
above sha]l be calculated on that producer's exploitation.

_ (4) The minimum roya]ty provided for ab’ove shall not apply if by virtue of a
reduction in prices imposed by governmental or other authority, such minimum results in a

figure higher than the normal royalty calculated on the new prices.

Number of works and fragments

o (5) The number of complete protected works or fragments of protected works
~ which may be reproduced on the same disc havmg regard to its playing time and its type is
as follows:

1 45pm17ém Smgle . (upto 8mins) - 2 works or 6 fragments

II 45rpm17ecmEP - (uptol6mins) 4 works or 12 fragments
HI 45 rpm Maxi-single (upto 16minsy 4 works or 12 . fragments
IV 33 rmpm 17cm EP (up to20mins) 6 works or 18 fragments
V 33mpm 25cmlLlP (up to 30mins) 10 works or 24 fragments -
VI 33mpm 30cm LP : (up to 60mins) 16 works or 28 fragments

VII CD Single of 3 or 5 inches  (up to 23mins) .5 works - or 12 fragments
. VIII Normal CD of only 5 inches (up to 80mins) 20 works or 40 fragments

{5 bis) The number of complete protected works or fragrﬁems of protected
works which may be reproduced on the same tape or cassette havmg regard to its playmg

time and its type is as follows:

1 * Single cassette (ub to 8mins) 2 works or 6 fragments

I Maxi cassette | (up to 16mins) 4 works or 12 - fragments
1 - ' (up to 16mins) 4 works or 12 fragments
v o ' *(up to 30mins) 10 works or 24 fragments
v . (upto 60mins) 16 -works or 28 fragments
V1 ' (up to 120mins)32 works or 56 fragments

(5 ter) 24 protected works or 48 fragments of protected works may be
reproduced in a compilation album on CD, DCC or MD provided its contents:comprise at
least 50% re-released recordings of protected works. .

(5quater) The pumber of protected works and/or fragments that may be
reproduced on an analogue cassette when this cassette contains the same recordings as a CD,
DCC or MD album or compilation album referred to in Article V1 (5 or Ster), shall be the
same as the number of protected works and/or fragments, that may be reproduced on the
equivalent digital carrier. The same limitations as to the maximum playing time will apply to.

the cassette as to the digital equivalent in this case:

Av.N°3
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_ ‘ Anticles VI-VII

" (6) If the Producer wishes to reproduée on the same- disc, tape or cassette a

number of protected works or protected fragments exceeding that mentioned above, the total

royalty due for the disc, tape or cassette in question shall be increased i the same

proportion, except in the case of repeated reproduction of the same work, involving the same

copyright-owners, or fragments involving the same copyright oWners‘ on the same sound

carrier, which shall be regarded as one fragment or work as the case may be. .In addition,

original works of short duration, with the exception of songs known as popular, may be

reproduced without limitations as to number on a 45 rpm 17.cm single or on a tape cassette
of catcgory 1, if such disc, tape or cassette contains exclusively works of this type.

(7) If the playing time of a disc, tape or cassette exceeds the playing time fi xed
above by more than sixty seconds, the total roya]ty due for the disc, tape or cassette shall be
increased in the same proportion.

(8) Where the same disc, tape or cassette reproduces complete protected works
and protected fragments, each work shall count as two points and each fragment one point.
The total number of points permitted is equal -to the number of fragments. indicated - in
paragraph (5) and (Sbis) above. Graphically published pots-pourris shall be regarded as
complete works. Reproductions of fragments. involving the same right-owners, and repeated
reproduction of the same work involving the same right-owners as meant in paragraph (6)
above will equally be regarded as one complete work or fragment as the case may be.

(9) Any reproduction. not exceeding one ‘minute. forty-five seconds shall be
" considered as a fragment of a work, as long as the whole work has not thus been reproduced.

(10) Any fragmentary reproduction of a work of the Society's repertoire shall

- only take place with the prior authorization of the latter after consultation with the owner of

the mechanical rights in the said work. If, within a period of three months following the date
of receipt by the Society of a request from the Producer of authority for fragmentary
reproduction . the Society shall not have informed him that the -owner of the right of
mechanical réproduction in the work in question has refused his consent, such consent shall
be deemed to have been given. :

ARTICLE VII- OBLIGATIONS OF THE PRODUCER

~ Compulsory notices .

(1) All recorded discs, tapes, and cassettes reproducmg a work or fragments of |

a work in the Society's repertoxre must bear:

- for normal pressmgs the facsnmnfe of the Sociéty gr;mting the liéence'

- for group pressings (under a "central hcence") the facsimile of BIEM followed
. by that of the Society grantmg the licence;

. . - for pressing and duplication carried out by producers’ by way of centralised
manufacture for the benefit of their affiliated companies, the facsimile of BIEM followed by
that of the Society which collected the highest amount of royalnes in comparison with other
authors' societies from the national affiliate of this group in the course of the preceding year.
The facsimile of this Society may be used for all subsequent manufacture of relevant sound
carriers. A

_ The facsimile must not be used for the purpose of preventing or resmctmg the,
free circulation of sound carriers from one country to another in Europe, nor to demand the
collection of a royalty or payment in addition to the sums already pald

Av.N° 7
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Article VII-VII]

(2) The following notice shall appear on the label of each side of the dnsc tape
or cassette in the language of the country of manufacture or sale:

. "ALL RIGHTS OF THE PRODUCER AND OF THE OWNER OF THE WORK
' REPRODUCED RESERVED. UNAUTHORIZED COPYING, HIRING, LENDING, PUBLIC
PERFORMANCE AND BROADCAST]NG OF THIS DISC (TAPE OR CASS'ETTE)
PROHIB]TE "

(2 bxs) If national legislation stands in the way of the application of the
preceding provision, the Society and the National Group of IFPI shall agree on a notice to be
substituted for it to conform with such legislation.

(3) Labels of discs, tapes and cassettes shall mention, in addition to the title of
the work or works reproduced, the name of the composer, that of the author, that of the
arranger of the words and/or music where appropriate, and that of the publisher who owns the
phonographic reproduction rights in the country of manufacture at the time of the first issue of
the disc, tape or cassette; where this is duly established to be technically impossiblé and
subject to the legal provisions in force, such details shall be placed on the covers or boxes

" where these are individual to the sound carriers concerned. If the Producer does not know the -
name of the above-mentioned publisher at the moment of the first issue of the disc, tape or
cassette, he shall include it on the next re-printing of the labels or, where _applicable, of the’
covers or boxes .

(3 bis) The Society and the National Group of IFPI may agree that the details
provided for in paragraph (3) above should also appear in the Producers catalogues,
- supplements to catalogues and lists of new issues: where such documents are intended for
issue to the public.

Catalogues and supplements - List of prices - Labels

(4) The Producer is bound to send to the Socxety free of charge within the
shonest possible ume

) copies of ]abc]s_of all his discs, tapes and cassettes;
b} ....... copies of all his catalogues, supplements to catalogues and lists of new issues;
(1) N copies of the list. of retail prices, whether fixed or suggested, of discs, tapes and .

cassettes bearing his.various marks or, in the absence of such list, a hst of (PPD) prices, kept
up to date per mark and per country. : . :

(5) At the request of the Socnety, the Producer shall ﬁmesh it free of charge with -~
' one copy, which shall be exempt from royalty payment, of one or more particular discs, tapes
"or cassettes and also the cover.of one or more pamcular EP or LP discs, or the box of one or
more particular tapes or cassettes.

(6) The Producer is bound to notify the Society immediately of the d;scs tapes
and cassettes which he deletes from his catalogue

ARTICLE VIII - PRODUCER ACTING AS A MANUFACTURER FOR THIRD PARTIES

(1) If the Producer custom manufactures discs, tapes or cassettes for other%
producers, whether these producers are third parties, licensees or affiliates, he shall be bound j
in all cases to inform the Society thereof and provided he does so he shall not be responsxble IAV.N°2
for the payment of royalties with respect to such discs, tapes or cassettes.

[P
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Articles VIII-IX

-(2) Wnth regard to the exploitation of the Somety s works, the Producer shall not

act as a custom manufacturer for a third party who has no contract with the Society; unless the

Society has given him in each case express authorization with the consent, where appropriate,

of the BIEM Society in the country of the third party. Such authorization shall not be withheld

without sufficient justification. The Producer acknowledges that he is jointly responsible with

the third party in quesuon for any manufacture made in contravention of the preceding
provision.

(3) In all cases the Producer shall ensure that the Society has every facility for
checking manufacture carried out for the third parties and where the works reproduced form
part of the reperioire of the Society, shall sénd to it a copy of his delivery or despatch notes
Amdlcatmg by catalogue number the quantmes delivered.

ARTICLE X - CO-EXPLOITANTS OF THE PRODUCER

(1) For the purposes of the present contract, the co-exploitants of the Producer
are those firms or persons who take part in any way in the manufacture (recording, pressing or
duplication) of discs, tapes or cassettes bearing the Producer s mark and the exclusive
dlstnbutors of such discs, tapes or cassettes. - : :

(2) The Producer contracts with the Society not only in his own name but also in
-the name and on behalf of his co-exploitants. "At the request of the  Society he shall be bound
to submit to the Society a declaration by his co-exploitants confirming that they undertake for’
their part to respect the provisions of Article XIII of the present contract.

(3) The undertaking made by the Producer extends to the manufacture of discs,
tapes. or cassettes of his mark or marks made by a third party unless the latter is a producer
baving signed a contract with the Somety similar to the present contract in respect of his own .
- marks.

(4) If the Producer engages the services of a third party, a licensee or an affiliate,
for custom manufacture on his behalf, he shall in all cases be bound to inform the Society
thereof and he shall be responsible for payment of royalties with respect to such records, tapes
or cassettes in accordance with the terms of the present contract. '

(5) The Producer shall not be permitted to engage as a custom manufacturer
where exploitation of the Society’s works is concemed, a third party not having a contract
with the Society unless the Society shall have given him express authorization with the -
consent, where appropriate, of the BIEM Society in the country of the manufacturer.

(6) The Producer undertakes, at the request of the Society, to bring to the
knowledge of his wholesalers and retailers the geographical extent of the authorization
granted in respect of the discs, tapes or cassettes he supplies to them. The detailed application
-of the present provision shall be fixed by mutual agreement between the Society and the
National Group of IFP). :

(6 bis) As the rules of the European Union do not permit the application of the
.preceding paragraph, it shall be null and void in the countries of the European Union.

(7) At the written request of the Society, the Producer is bound to provide, in
respect of all recordings produced either in his own studios or in independent studios or in any
other place whatsoever, all necessary information, in default of which the present contract
shall be immediately terminated; if the contract shall have expired, the Producer shall forfeit
the benefit of the provision of Atticle XV1(2) ().

(8) In the apphcatlon of the provision of paragraph (7) above, the Socnety s
notification must reproduce the terms of that paragraph and indicate its-desire to avail itself of
such terms.
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Articles X-XI-X11

_ ART]CLE X- STAT EMENTS OF RECORDINGS

(1) The Producer is bound to submit; within as short a time as possible and in
any case, except for a duly justified reason, before. the outgoing of the discs, tapes or
cassettes, lists of works which he is recording or which he proposes to exploit by means of
matrices legally furnished to him by third parties. He must also furnish such lists in respect of
recordings already authorized which he wishes 1o exploit under a new catalogue number. The
Society shall indicate to the Producer as soon as possible the works of its repertoire which
appear in such lists. The authorization granted under Article II (1) of the present contract is
confirmed to the Producer when the Society on the swength of the information - contained in
these lists has indicated to hiin that the works declaréd form part of its repertoire and the
Producer has acceptéd this indication. It is to be understood that the annotations PM (Non—
member), SAI (Status not known at present) and PAI (Owner not known at present) do not in
any sense constitute an authorlzatlon by the Society. .

- {2) The form of presentation of statements of recordings shall be established by
mutual agreement between the Producer and the Society. In default of agreement, five copies
of the statements shall be submitted in the form set out in Annex V of the present contract.

(3) The Producer shall indicate to the Society the catalogue number of each
recordings as soon as he knows it in addition to the corresponding matrix number. In no case
may discs, tapes or casseftes or recordings of different content bear the same numbers.

‘ARTICLE X1- STATEMENTS OF OUTGOINGS

(1) A statement of the quantities of discs, tapes or cassettes reproducing works .

subject to royalty payment and issued from the depot or depots of the Producer shall be
submitted to the Saciety by the Producer within one month of the end of the accounting
period for sales in-the national territory and within two months of the.end of the said period
for export sales. The Producer shall nevertheless. have the right, after agreement with the
" Society, to submit to it the whole of his statements of outgomgs within the two months
fo]]owmg the end of the accounting period. : .

(2) The Society may reqmre the submission of separate statements for discs,
. tapes or cassettes unponed by the Producer which have not been authorized at thelr source in
accordance with the provisions of the present contract.

' (3) The form of presentation of the statements referred to above shall be

established by mutual agreement between the Producer and the Society. In default of

" agreement, three copies of the statements shall be prepared in the form set out in"Annex VI of
the present contract. :

4) In cases where the Producer authorizes a dlsmbutor to cxport or re-export
- discs, tapes or cassettes he must take account of such exports or re-exports in preparing his
statements of outgoings or inform the Society of them within the shortest possible time. -

ARTICLE X1I - FINANCIAL OBLIGATIONS OF THE PRODUCER

Accounting period and settlements

) The penod of account is six months unless otherwise agreed between the
Producer and the Society.

(2) Payments relating to each accounting peniod, or the balance due for the
period where applicable, shall be made in the month following the submission to the Producer
by the Society of an account prepared on the basis of the statement of outgoings relating to
the said period. '
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_ " Article XII
(3) Nevertheless, the Society may agree that payments relative to each
accounting period or the balance due, where applicable, shall be made on the basis of an
account prepared by the Producer himself and sent to thc Society with the statement of
oulgomgs relating to the said period.

Permanent Deposit

(4) The Producer shall pay into the funds of the Society by way of a permanent
deposit against the payment of royalties and the performance of all clauses of the present
contract, a sum the amount of which shall be fixed by the Society and which shall not be more
than the approximate total royalties due for one quarier's exploitation.* The amount of this
deposit shall be.reviewed every six months with the object of maintaining it from half year to
- half year at a fixed amount. 1f on a half-yearly review it is revealed that the amount of the
deposit is too low, the Producer shall be required to make up the difference due within three
days from the receipt by him of a notification from the Society by registered. letter and
acknowledgement of receipt. If on a half-yearly review it is revealed that the amount of the -
deposit is too high, the excess shall be placed to the credit of the Producer's account in the
Society's books. The permanent deposit shall amount mmally 10 not less than the equivalent
of one thousand US dollars.

(5) The Sociéty shall pay interest to the Producer on the amount of the
permanent deposit provided for above calculated at the rate fixed by the natnonal Bank in the
country of the Producer’s domicile for one-year deposits.

Monthly advances

(6) Before the tenth day of each month'the Producer shall pay a sum on éccount
equal to the monthly average of roya]nes for the same accounting period of the preceding
year.

Changes in information
; orm:

- (7} ‘In the relations between. the -Society and the Producer, changes in
information shall operate from the beginning of the accounting period during which such
changes were notified.

Adjustments

(8) The period with respect to which applications for adjustment by the Society, .
and application for reimbursement by the Producer, shall be admitted, shall be limited to
three years preceding the beginning of the accounting period during which such applications
have been presented where such application are the result of an error by the party making the
application. Application for adjustment, however, involving-a new member and relating to a
~period prior to his membership shall not be subject to any time limit other than that preseribed
by law. Such applications for adjustment shall be subject to the terms of the present contract
including those provxded in ‘Article I (3). In all cases the Socxety shall indicate to the
Producer the changes in information or other facts whlch give rise to the applications for-
adjustment

(9) If within a period of three months from the date of despatch by registered
Jetter of an application for an adjustment by the Society, the Producer shall not have expressly
challenged thc application, it shall be considered to have been accepted.

Claims by third parties

(10) If the Society and a third party not being a member of the Society claim
from the Producer all 'or part of the rights in the same work, the Producer shall pay the Society
royalties relating to the work if the Society submits to the Producer “a title prior to that of the
third party, the Society guaranteeing the Producer in such a case against all claims which
might be brought against him by the third party.
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Article XII—X]]]

~ (11) Where the third party claims rights in a work which has previously been
annotated SA1 (Status not known- at present) or PAI (Owner not known at present) by the
Society, the Producer may notify the Society of this claim and the latter will be bound to
provide a defmitive annotation within three months commencing from the date of reception of
“the Producer's notification in default of which the work shall be deemed PM (Non-Member).
When such a work shall have been annoted or deemed to have been annoted PM and the
Producer shall have paid the third party, the Society shall renounce the right to make any later
claim on the Producer if he confirms that the third party had a good title to the rights.

ARTICLE XIH CON'I ROL BY THE SOCIETY

(1) The Producer is bound to make known to the Socmty the ‘situations of his -
-manufacturing facilities and stocks of discs, tapes or cassettes. ~ If the warehouse is situated
apart from the place of manufacture, agreed arrangements shall be made between the
Producer and- the Society to enable the latier to carry out checks without inconvenience or
extm expense.

. 2) If the Producer has several depots, he shall be responsible for centralising the
documents required to account for incomings and outgoings in a form which will enab]e the
Society to carry out accurate and convenient checkmg operations.

(3) The Society shall have the right of fullest control over .all the operations of
the Producer affected by the present contract, including the date of recording and the date of
first manufacture. _Consequently, the Society's inspectors shall have the right of access to the
factories, depots and ‘offices of the Producer and this right of access shall not be refused or
delayed on any pretext by the Producer. The latter shall be bound to provide them with all
documents enabling them to check the information relating to the recording and to verify by
cross-checking the manufacture, incomings and outgoings, and stocks of discs, tapes or -
cassettes. Further, the Producer shall grant the Society all facnlmes for checking the
operations of his co-exploitants, especnally custom manufacturers. :

“) Thc Producer shall maintain a clear and precise accountmg system wh)ch will
permit the preparation of accurate statements to the Society and allow the latter to check such
statements. The functioning of the control and the maintenance of documents necessary for its
exercise shall be regulated by agreement between the Producer and the Society.’

(5) The agents of the Society concerned with control work in the' factories,
depots and offices of the Producer shall have no interest directly or indirectly in any
phonographic business or trade. Moreover, it is understood that neither the Society nor its
staff, its agents or inspectors shall impart any information to third parties relating to the
businéss or trade of the Producer which they may acquire in the course of their operations
connected with the performance of the present contract. e »

(6) If inspection by the Society gives rise to a supplementary result of at least i
5% in comparison with the accounts presented by the Producer during or for the period in ‘
question as they existed at the date of the announcement of the control, the costs of the, iAv N° 4
control are payable by the Producer, provnded that the adjustments is lhe result of mistake by i
the Producer. .
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_ Article X1V

 ARTICLE XIV - CIRCULATION OF RECORD]NG MATRICES

(1) By recording matrix shall be understood any contrivance from which discs,
tapes or cassettes may be manufacmred or from which a re-recording can be made.

Supply of matrices of the Producer to third parties
(2) The Producer shall not by whatever means or for any reason place at the

disposal of “a third party any matrix of a recording of a work belonging to thé Society’s
repertoire in. the country of destination, unless the prior written consent of the Society has

) been recexved

(3) However, the mamx may be freely placed at the dxsposal of the third party:

- a) if the work is not protected in the country of destination and. if that country is
member of the Bemn Convention or of the Universal Copyright Convention;

_ b) if the matrix is addressed to a producer, not being domiciled in the U.S.A. or
Canada having a general contract with a member Society of BIEM similar to the present
.contract;

¢) if the matrix is addressed to a producer domiciled in the U.S.A. or Canada
who has agreed to payto the Society or its representative the roya]ty provided for in paragraph
{2) of Annex No. IV. . .

(4) Apart from cases covered by paragraph (3) above, the matrix may be
delivered without restriction where the recipient is domiciled in a country where there isa
member Society of BIEM on condition that the Producer is bound by a prior agreement to pay
the said Society royalties due on the discs/tapes and cassettes pressed from siich matrix in
default of payment by the recipient. Such royalties shall be calculated in accordance with the
provisions laid down in Article V (7) and (8) of the present contiact on the basis of
statements of manufacture furnished to the Producer by the recipient of the matrix, the
Society reserving the right to verify the accuracy of such statements. '

‘ " (5) If the work is protected in the country of destination but doe§ not belong to
the Society's repertoire, the despatch of the matrix may only be undertaken on the Producer's
own responsxblhty _

(6) Every despatch of a recording matrix of a work belonging to the Society's
repertmre in the country of destination shall be notified to the Society by the Producer at the
same time as the despatch is made.

(). The Socnety reserves the nght to forbid the Produccr to send. matrices to any
producer-domiciled in the U.S.A. or Canada who might pass on any matrix . received by him
under the terms of the present contract to a third party not having a contract similar to the
present contract with a member Society of BIEM.

(8) For the purpose of this Article, 2 work is considered protected in the US.A.
if unpublished or if pubhshed on or after 1st July 1909 in the form requxred for protection
under U.S. law. -

(9) The export of a matrix to a country where the authorization of the copynght
owner is required by law only for first reproduction of a work shall in no case confer on the
importer authorization for-the first recording where this is necessary, and if the matrix is used
without authorization reproductions from the matrix shall be unlawful.
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Article XTV-XV
Use by the Producer of recordings produced by third parties

(10) The right defined in Article 11 above extends to discs, tapes and cassettes
which the Producer manufactured under his mark and which are derived from recordings
made by third parties ‘on condition that the manufacture and, where applicable, the
importation of the recordings have been authorized by the Society. Such recordings shall be
treated in all respects in the same way as recordings made by the Producer himself and their
-exploitation shall be subject to the provisions of the present contract. ’

(11) Upon signature of the present contract, the Producer shall sénd to the
Society a complete and detailed list of the firms from which he habitually receives and those
" to which he sends matrices under the above provisions. The Producer undertakes to keep this
list up to date. : .
ARTICLE XV - SANCTIONS AND CANCELLATION OF THE CONTRACT
(1) Where the Producer:

1°0- . fails to comply with any one of the financial obligations contained in the present
contract, without prejudice to the contents of paragraph (3) below;

" 2°- . fails to comply with any one of the condmons of the present contract relatmg to
custom manufacturc for third parties;

3°-  fails to comply with any one of the provrsxons of the present contract relating to-the
use of matrices made by third parties and/or the provision of his own matrices to third
parties; :

4°-  does not offer the Society the facilities for exercising its control in conformlty with the

provisions of the present ‘contract;

50 . fails repeatedly, in spite of warning from the Soclety, to comply wnh any of the other
rcqulrements of the present contract, and in particular:

- does not indicate on the statements of recordings all works which ought to be hsted or does
not give complete and correct information as requlred by the contract,

Fo- does not take account, upon receipt; of alterations 16 previous annotations duly notified to
lxim,

- does not state the title of works and the names of ng,ht owners on labels, covers or boxes as
provided in the contract; -

6° - provxdes statements admitting serious gaps or delay with regard to the agreed time
limits:

the Society shall bave the right, fifieen clear days after the receipt by the Producer of a formal
notice in the form of a registered letter addressed to him by the Society and duly
acknowledged and upon which no action is taken:

a) either to demand payment of royalties on discs, tapes or cassettes on their entry into
the depot or depots of the Producer;

b) or to submit the Producer to the prepaid adhesive royalty stamp system and the system
of authorization work by work;

c) or to cancel the present contract without such cancellation giving rise to any
compensation to the Producer and without pre)udlce to any damages arising in favour
of the Society.
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Article XV

(2) The Society may, as from the date of the coming mto operation of the above
formal notice, deduct from the total of the permanent deposit provided for in Article XII (4)
the amount reqmred to make up the royalnes due. Further, on termination of the contract,
loyaltles shall become due on the total copies in stock. :

: (3) Where the Producer fails to fulfil any of the following obligations, he shall
pay to the Society daily interest the rate of which shall be fixed by mutual agreement between
the Society and-the National Group of IFP1 and which shall not in any case be less than the
rate provided in Article XII (5): . _

A a) - for non-observance of the tine limit agreed under Article X1 (1) interest shall be
chargeable on the total royalties included in the statements or accounts not submitted
within the prescribed time limit;

b) for omissions of titles or copics from statements of outgoings or accounts, interest
shall be chargeable on the royalties relating to the titles or copies omitted;

c) " in the case of delay or underpayment of the monthly advanccs provxdcd for in Arnclc‘
X11 (6) interest shall be chargeable on the total advances remaining due;

d) any sum not paid within the time prescribed in Article XII (2) shall give rise to
payment of the same daxly rate of interest.

(4) Furthermore, if at the end of fifteen days following the expiration of the time
limits 1aid down’in paragraph (3) above, the Producer has not régularised the position and
paid the interest due, the Society shall have the right to terminate the present contract .in
accordance with the. provisions of paragraph (1) above except where it is the first case of
proven underpayment of monthly advances.

Other cases of cancellation -

(5) If any of the conditions of thé present contract are modified by governmental
. authority in such a way that the law expressly forbids contracting out of legxslatxon the’
present contract shall be terminated automatically.

(6) By reason of the general right of exploitation of its entire repertoire which
‘the Society grants to the Producer, the present contract shall be cancelled automatically:

a) if the Producer being the owner or assxgnee of exclusxve rights of phonographic
reproduction seeks to exercise such righis by way of a monopoly as against any other
producer who is a signatory of the Standard Contract for the Phonographic Industry 1975
(Discs, Tapes and Cassettes) as amended by amendments N°® ] to7. o

b) if the Producer exploits works the phonographic reproduction of which is denied to any
other signatory of the Standard Contract for the Phonographic Industry 1975 (Discs, Tapes

, and Cassettes), as amended by amendments N°1 to 7.

(7) Inthe case of bankruptcy or similar judicial process, the Society is entitled,
notwithstanding the preceding clauses, to cancel the contract immediately without notxcc and
to demand payment of all royalties due under the present Contract.

Av.N°4

The means of application of these procedures and the conditions under which

_ the Society may assert its rights as regards collecting-royalties due shall be determined by the |
laws.in force at national level. :
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Article XVI

'ARTICLE XVI - FINAL CLAUSES

Duration

(1) The present contract shall come into effect on 1 July 1997 and sha]] '
terminate on 30 June 2000. -

- Termination of contract - New recordings
. , : .

(2) After the date of termination of the contract:

a) No recording shall be made of works belonging wholly or in part to the Society'a repertoire
. in the country of the Producer.

Termination of contract - Exploitation of matrices
b) No matrices shall be placed at the disposal of a third party if the work 'reprdduced belongs
wholly or in part to the Society's repertoire in the country of destmahon, unless the Producer

has received the authonzatxon of the Society in thls regard

c) -chertheless, the Producer may place recordmgs legally made and exploited during thc

course of the three months preceding the expiration of the present contract at the disposal of

another producer signatory of a contract similar to the present contract with a member Society.

of BIEM and which has also expired, on condition that such other producer agrees to submit '

the said recordings to the terms of the said contract

d) The Producer shall have the right, during the two years fo]lowmg the date of exprratlon of
- the present contract, to exploit matrices he has legally produced during the period of the
contract under the terms of contract.

¢) The Producer shall not take advantage of the provisions of Article XIV (10) above in order
to exploit matrices made by third parties unléss such matrices were received and exploited

before the date of expiration of the present contract, or unless such matrices were received in.

accordance with paragraph (c) above.

f) In accordance with the meaning of Amcle XIV (1), the precedmg paragraphs (b), (c) (d)
and (e) shall apply not only to matrices properly so called but also to any contrivance. from
whlch discs, tapes or cassettes may be manufactured or a re-recording made. :

2) The provisions: which are the subject of paragraphs (c), (d) and (e) above shall not be
applicable where the prescnt contract shall have been terminated under the prov1310ns of
Article XV (1). :

~Jurisdiction

. (3) Disagreements as to the interpretation or performance of the present contract
shall be brought before the Courts in the place of domicile of the defendant.

‘(4) However, disagreements relating to the interpretati(_)n of the present contract
or of agreements made between the Society and the National Group of IFPI within the
framework of this contract shall bé submitted to the conciliation procedure laid down in
Annex VII of the present contract before proceeding to any legal action.’

Costs

(5) Costs of stampmg and registration of the present contract shall be borne by -

the Producer.

v.N°7
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Annex 1

ANNEX No.
(As at 1 July 1998)
List of Member Societies of BIEM
1) Voting Societies:
ACUM _ . S _
' Société d'Auteurs, Compositeurs et Editeurs de Musique en Israel

Acum House, Rothschild Bld. 118/120, 61140 Tel Aviv (Israel) |

AEPI

Société Anonyme Hellénique pour la Protecuon de la Propriété Intellectuel]e
Rue Fragoklissias & Samou 51, 151 25 Athens (Greece)
ARTISJUS

- Bureau Hongrois pour la Protection des Droits d'Auteur
. Vérdsmarty ter 1, H-1364 Budapest' (Hungary)

AUSTRO-MECHANA
Gesellschaft zur Wahmehmung mechamsch—musd_(ahscher Urhebenechte GmbH

Baumannstrasse 10, A - 1031 Vienna (Austria)

GEMA .
Gesellschaft fiir muS)kahsche aufﬁihmngs—und mechanische Verv;elféltrgungsrechte
‘Rosenheimer Strasse 11, D-81667 Miinich (Germany) -

HARRY FOX AGENCY
The Harry Fox Agency Inc.
. 711 Third Avenue - 8th Floor New York, NY 10017 (U S A ) .

“HDS o |
Croatian Composers’ Society '
"Ulica baruna Trenka § - - PP 959, 41001 Zagreb (Croatia) .

JASRAC
_Japanese Society for Rights of Authors, Composers and Publishers
'3-6-12, Uehara, Shibuya-ku, Tokyo 151 (Japan), . :

AMCPS
" Mechanical-Copyright Protection Society Ltd.
Elgar House, 41 Streatham High Road, London SW16 1ER (United ngdom)

NCB
Nordisk Copyright Bureau
Frederiksgade 17, DK~ 1021 Copenhague K (Denmark)

0sa .
Ochranny Svaz Autorsky . ‘
Trida Cs. Anmady 20, 160 56 Prague 6, Bubenec (Czech Republic)

SABAM
Société Belge des Auteurs, Compositeurs et Editeurs -
Rue d'Arlon 75-77, B-1040 Brussels (Belgium)
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SACEM :
Société des Auteurs Compositeurs et Editeurs de Musxque .
- 225, avenue Charles-de-Gaulle, F- 9252] Neuilly-sur-Seine (France)

SACERAU
Société des Auteurs, Compositeurs et Editeurs de Ja République Arabe d'Egypte

10, rue Elfi Bey, Cairo (Egypt)

SADAIC :
Sociedad Argentina de Autores y Compositores de Musica
Lavalle 1547, 1048 Buenos Anres (Argentma)

SARRAL
South African Recording nghts Association Ltd.
506 Heerengmcht 87 De Korte Street 2001 Braamfontem (South Afnca)

SCD . :
Sociedad Chilena del Derecho de Autor _
Casilla 51270, Correo Central, Santiago (Chile)
SDRM
Société pour I'Admxmstratlon du Droit de Reproduction Mécanique des Auteurs, Compositeurs et Editeurs
Cité de la Musique - 16 Place de la Fontame aux Lions, BP 11593 - 75920 Paris Cedex 19 (France)
SGAE X o
"Sociedad General de Autores de Espana
Apartado 484, Fernando V1-4, 28080 Madrid (Spain)
. SIAE : :
: Societa Jtaliana degli Autori ed Editori T -
Viale de)la Letteratun 30, 1-00100 Rome (EUR) (Italy)
SODRAC
Société du Droit de Reproduction des Auteurs, Composneurs et Editeurs au Canada Inc.
759 Victoria Square, Bureau 420, Montréal (Québec) H2Y 217 (Canada) ’
SOKOJ .
Savez Organizacija Kompozxtora Jugoslavije
Misarska 12/14, YU-11000 Belgrade (Serbia)
SOZA . ' o -
S]ovensky Ochranny ZviZ Autorsky )
. . Rastislavova 3, 82108 Bratislava (Slovak Republic)
SPA
Sociedade Portuguesa de Autores
Av. Duque de Loulé 31, 1098 Lisbon (Portugal)
STEMRA

Stichting STEMRA. ‘
Prof. EM. Meijerslaan 3, 1183 AV Amstelveen (The Netherlands)
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SUISA _ » .
Société sunisse pour les Droits des Auteurs d'oeuvres musicales
" Bellariastrasse 82, CH-8038 Zurich (Switzerland)

ZAIKS

: Stowaxzyszenie Autorow
Ul. Hipoteczna 2, 00-092 Warsaw (Poland)

2) Non voting Societies:

AGADU
' Asociacion General de Autores del Umgnay
Canelones 1122, C.P. 11100 Montevideo (Uruguay).

ALBAUTOR i
Société Albanaise des droxts d'auteur et des droits voisins
Lidhjae S_hknmtareve Bruga ¢ kavajés, nr 4, Tirana, (Albania)

AMCOS
Australian Mechanical Copyright Owners Society-Ltd.
l4th Floor, 56 Berry Street, North Sydney, Private Box 2135, NSW 2059 (Austraha)

CASH .
Composers and Authors Society of Hong Kong Ltd, _
. 1.8IF Universal Trade Center, 3 Arbuthnot Road, Central (Hong Kong)

CMRRA )
Canadian Musical Reproductxon Rights Agency Ltd ;
56 Wellesley Street West, Suite 320 , Toronto, Ontario M5SS 283 (Canada)

COTT
Copyri ght Orgamsatlon of Trinidad and Tobago Lid.
45C Jemingham Avenue Belmont, Port of Spain, W.1: (Trmldad and Tobago)

KCI
Yayasan Karya Cnpta Indonesm
Kartika chandra Office Bldg 6th Floor J1. Jend Gatot Subroto Jakarta 12060 (Indonesia)

KOMCA
Korea Music Copynght Association
2,3,4,5 F Sam Jeon Bldg, 236.3 Nonhyeon, Dong Kangnam -Gu, Seoul (Korea)

MCSN
Musical Copyright Society (Nig.) Ltd
Ist Floor, 565 Ikorodu Road, Ketu Lagos, P.O. Box 5904 Surelere, Lagos (Nigeria)

MUSICAUTOR : »
Bulgarian Society of Authors and Composers. for Performing and Mechanical Rights
63, Tsar Assen Str., 1463 Sofia, (Bulgaria)
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SACM : )
' - Sociedad de Autores y Compositores de Musica

Mayorazgo N° 129, Col Xoco, 03330 Mexico, D. F (Mexico)

UCMR-ADA
: Uniunea Compozitorilor si Muzicologilor din Romania
Calea Victoriei 141, 71102 Bucharest (Romania)

Annex ].
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(on January 1, 1997)

Rights of management entrusted to the Society in the field of mechanical reproduction

The rights of management. entrusted to the Society in the field of mechanica] reproduction

are defined as follows :

1) Voting Societies

Reservations *

Societies Categories of works '
ACUM Literary works YFrom July 1989 prior authorisation of
: Dramatic works (right-owners for works of a duration of
: Jmore than 5 mins and for works of a
) single author when they exceed 20%
(of the total duration of a disc.
, Dramaticb-musical works None
Mausical works with or without words None
. AEPI Dramatico-musical works None
: Musical works with or without words None
ARTISJUS  Literary works None
- Extract from dramatico-musical. works None -

Musical works_ with or without words

' 'AUSTRO MECHANA
Complete dramatico-musical works’
_ Musical works with or without words

GEMA

Dramatico-musical works )

-Musical works with or without words
HARRY FOX AGENCY

Musical works with or wnhout words
HDS Literary works

Musical works with or without words
JASRAC Dramatico-musical works

. None

" Prior authorisation of right-owners

“None

None
None

Prior authorisation of right-owners

None
Based on right owners’ Power of Attormey:

None

! For categories of works not mentioned, the Produces should consult the right-owners direct.

z Notwithstanding the use of the words “prior authorisation of right-owners” such authorisation shall be compulsorily applied
for and granted (if such be lhc case) through the intermediary of the Society.

* 1dem for abridged version of complete dramahco—musncal works, complele acts and extracts extending over miore than one

long- playmg record or cassette.
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‘Musical works with or without words -

'Annexv 1

None

Dramatic works
Dramatico-musical works

Societies Categoriés of works ' Reservations 2
MCPS Dramatico-musical works *
Musical works with or without words ) Prior authorisation of authors for
: ( unpublished works and prior .
) authorisation of right-owners for the first
(recording of published works.
NCB Literéfy works ) Danish and Swedish works, subject to
: (prior permission from right owners
" Dramatico-musical works : (Danfsh, Finnish, Norwegian and
)Swedish works subject to prior
(pennission’ from right owners
Musical works with or without words ) The first recordmgs of works are
(subject to prior permission from’
) rights owners
OSA Musical works with or without words None
 SABAM Literary works (1. The right owner can express

) reservation on some rights and/or for
(certain temtones.

Musical works with or without words ) , :
Audio-visual works (2. The author’s moral right -
Choreographic works )

Plastic arts works (

Photograph and graphic works )

# The following reservations apply in relation to any dramauco—musxcal work (which expression shall have the same meamng
as is set out in the Articles of Assocnauon of the Per forming Right Society Ltd) -

(a) The Licence sha)l not apply where the Disc(s) reproduce the whole or substantially the whole dmmanc(rmuswal
work unless ;-

(i) The producer has specnﬁcal]y notifi ed MCPS that it mshcs to reproduce the whole or subsxannal]y the
whole werk, and .

(i) MCPS has notified the producer that all its relevant members consent to such reproduction.

(b) For these purposes, the expression « dramatico-musical work » shall include any version of such work (with or

without cuts, additions, interpolations or the like) which has been publicly performed. AlSo; for the avojdance of Gouby~-

substantially the whole work shall be deemed to be reproduced where all or nearly all the individual songs or other music
included in the work are rcpmduccd .

(c) Even where consent is granted under sub-clause (a) above, the consent shall on!y rclale the relevant music and
lyrics (or other words sung or spoken with the music) contained-in the work. By way of example only, it shall not constitute a
licence to reproduce the whole or any substantial part of any dramatic or htcrary work which forms part of the work or which
the work is based on. . )
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Musical works with or without words v

Societies Categories of works' Reservations *
SDRM Literary works )Prior authorisation of certain right-
(owners
Dramatic works (Prior authorisation of nght—owners for
Jreproduction of complete works or large
(cxtmcts
Dramatico-musical works Prior authorisation of authors for
(reproduction of complete works or large
Jextracts of unpublished works
Musical works with or without words None
SACERAU Musical \;vorks with or without words ‘None
- SADAIC Musical works with or without words .Nonq:
' ’ * Literary works set to music None
SARRAL Extracts from dramatico-musical works YPrior authorisation of nght-owners
' Musical works with or without words  (through SARRAL for the first recordmg
. Yof works -
SCD Musical works None
SGAE Literary works (Prior authorisation of right-owners
Dramatic works ) ' '
Dramatico-musical works Prior authorlsanon of right-owners
for complete reproducnon and, in
any event, for first recording
~ Musical works with or without words - Prior authorisation of right-owners
’ : for first recording .
SIAE Literary works
Dramatic works )Prior authorisation of right-owners
Dramatico-musical works ‘
Musical works with or without words )Pnor authorisation of ;xght-owners
(for the first recording and for
Yrecords made during the followmg
(four months
SODRAC Dramatico-musical works (None, except when works are used for

Jpromotional purposes, which require the
Jprior approval of right owners

5 Reservation limited to entirely new works, that is to say the original version declared since 1* January 1970 and in respect 'of
which right-owners have asked to be consulted.
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Dramatic works
Dramatico-musical works
Musical works with or without words

Societies Categories of works' Reservations *

SOKOJ Literary works None -
Dramatic works , None
Dramatico-musical works None - N
Musical- works with or without words None

SOZA.- Musical works with or without words None

SPA Literary works ( _
Dramatic works ) Prior authorisation of right-owners
Dramatico-musical works ( ' '
Musical works with or without words None

STEMRA Literary works )
Dramatic works (Prior authorisation of right-owners
Dramatico-musical works )
Musical works ,w.it'h or without words * None

SUISA Musical non theatrical works with - ) " None
or without words : ( ’

ZAIKS Literary works '(Prior authorisation of right-owners for

) the first recording or the use of works in -

' (advertising.

) -
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2)  Non voting Societies

Societies Categories of works'

Annex 1

Reservations

AGADU
. ALBAUTOR

AMCOS

‘CASH Musical works with or v_\(ithout words

CMRRA * Musical works with or without words

COTT

KC1 Musical works with or without words

KOMCA
MCSN

" MUSICAUTOR Literary works -
: . Musical works with or without words

SACM

UCMR-ADA

) Before 1% July 1997, statutory recording
( licence applies, afler that, none except
) works controlled by music publishers

{ On the basis of instructions provided by
) the right-owners

) Repertoire of BIEM and Repertoire of

- (.the Barry fox Agency’

(Prior authorisation of right-owners for

~ the first recording and in case of use of
(works for the purpose of adaptation,
" )synchronisation or advertising
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National Agreements.

In accordance with the terms of Article 1I (3), the following provisions of the contract
may be the subject of special agreements between the Society and the Natlona’l Group of IFPL:

Article IT (10bis)

- Modification of the provisions relatmg to the most favoured party clause if they do not
conform wnh natlonal Iegxslauon

Atticle V (7 bis)

Apphcatlon of the royalty in force for sales in the natxonal territory to exports to non-
European cmmtnes, other than the U.S.A. and Canada.

Article V(9 bis)

Substxtutlon of a flat rate deduction for exports provided for in Amcle v (7) and exports
and shlpments provided for in Article V (9).

Artlc]e v (11)
Single statement of outgoings assimilated to sales in the national territory.
Afticle V (18 bis)

Substitation of a fixed percentage deduction or any other appropnate system of deductlon
for the system agreed for returns of new issues.

Article V (21)
Deduction of tax.
Anticle V (24)

- Quantity of copies exempt from royalty for promotnonal needs and thc nonce
mdlcatmg that lhcy are not for sale. :

~ Article V (25)

-Mutual agreement on special terms and conditions which may- benefit to TV advertised
products. ‘ )

Article VI(2)

Prices to form the basis for the calculation of minimum royalties.
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Article VII (2 bis)

‘ Modification of the notice appearing on labels if it. does not- conform with national
legislation. . : .

" Asticle VII (3bis)

Details appearing' on labels br covers to appear also on the Producer’s documents intended
for issue to the public. ’

Article IX (6)

Method of bringing to thé notice of dealers the geographical extent of the authorisation
granted. " :

Atrticle XV (3)

Daily interest rate when Producer fails to fulfil certain obligaliohs.
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ANNEX N° 1V

'Royaities

The royalty provided for in Article V(3) is as fQHOWS’

) (1) In Continental Europe, including Turkey, the rate “of royalty per copy is l]%
" (¢leven percent) of the pnce determined in accordance with Article V(4).

“In the same termones the rate of royalty per copy is 8% (erght percent) of the price
determmed m accordance with Amcle V(5)

(2) In countries where the royalty is fixed by law, works of the Society's repertoire
shall enjoy in all respects the conditions which are or shall be accorded to works of the national
repertoires by the producers in those countries.

) . Discs, tapes, cassettes and -matrices manufactured in these countries but exported
outside them shall be subject to the conditions laid down in paragraphs (1) and (3) of the present
Annex..

(3) In Latin America, the rate of roya]ty shall be that which i is agreed between the
Soclety or its representatwe and the natrona] -producers in those countries.

_(4) Discs, tapes, cassettes and matrices exported to countries not mentioned in the
present Annex shall be subject to conditions agreed between the Society or its'representative and the
national producers in those countries; in countries where there is'no national producers, the royalty
apphcable is that fixed by paragraph (1) of the present Annex.




- 38.
Annex V

ANNEXN°V

Statements of Recordings

In default of agreement between the Producer and the Society, fi ve copies of
statements of recordmgs shall be submitted by the Producer and must mentlon

- the mark of the disc, tape or cassette;

- the number of the matrix and the origin of the matrix, where the latter shall not have
been manufactured by the Producer;

- the original title of the work or, in respect of pots-pourris and dxscs tapes or
cassettes containing several titles, the titles of the works used

- “the name of the composer, of the author, and in addition the name of the publisher if
known to the Producer;

- where applicable, the name of the adapter of the text and/or music, the title of the
arrangement, version or fragment, and the name of the ongma] composer; -

- the type of reproduction (song, with indication of la’xiguage, orchestra, etc.);
- the rotation speed and diameter of the discs, the category of tapes and cassettes and

"in addition the duration of the works reproduced whenever necessary for thc
apphcahon of the present contract.
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ANNEX N° VI -

Statements of Outgoings

) In the absence of agreement between the Producer and the Socnety, three copies of
statements of outgoings shall be prepared by the Producer according to mark and series, the discs,
tapes and cassettes being grouped according to the number of works subject to royalty reproduced per-
copy; they shall indicate for each copy and separately per category of disc, tape and cassette m

numerical order:
- the catalogue number;

- the original title of the work and, if necessary, that of the version and, for discs, tapes and
casseltes containing several titles, the titles of works or fragments of works of the
repertoire of the Society used, indicating the percentage paid per work or per fragment;

- the composer, the lyric writer and, where applicable, the adapter. of the text and/or music;

~ the country of sale indicating the royalty paid per work or fragment of work calculated in
the currency of the country of manufacture; .

- the number of copies for each work;
- where aﬁplicable,' the perceniage of royalty paid;

- where necessary, whether the ouigoings. are new lssues as def ned in paragmph (18) of
Article' V.
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ANNEX N°vIl -
Conciliation Commission.

. The Society and the National Group of IFPI agree to form a Concnhatlon Commission
composed as fol lows: .

2. If, within three months following the opening of negotiations relating to any provision
.of the present contract which provides for an agreement between the Society and the National Group
“of IFPI, the two parties have not reached such an agreement, the matter shall be referred to the
_ Commission for decision on the initiative of either party.

‘ 3. If, three montbs after such reference, the Commission has not given a decision, or, if
having given it the society and/or the National Group of IFPI refuse to conform to it, the matter shall
be referred to the BIEM/IFP] Conciliation Committee for decision on the initiative of either party. .

4. 1f, one month after such referehce, the BIEMIIFPI Conciliation Committee has not
given its decision or, if having given it the Society and/or the National Group of IFPI refuse to
conform to it, they may resort {0 ordinary legal proceeding‘s.

. 5. The above-mentioned procedure is equally applicable to differences ansmg from the
interpretation of agreements-conciuded between the Socxety and the National Group of IFPI within the

framework of the present contract.

6. Furthermorc afy d:fference relatmg to (he interpretation of any provision whatsoever
in the present contract shall be referred to the Commission for decision, but in every such case its
decision must be submitted for ratification to the BIEM/IFPI Conciliation Committee.
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Copyright Board
© Canada

Collective Administration in Relation to
Rights Under Sections 3, 15, 18 and 21

Copyright Act, subsection 70.15(1)
File: Reproduction of Musical Works

STATEMENT OF ROYALTIES TO BE
COLLECTED BY CMRRA/SODRAC INC. FOR
THE REPRODUCTION OF MUSICAL WORKS, IN
'CANADA, BY ONLINE MUSIC SERVICES IN
2005, 2006 AND 2007 :

 DECISION OF THE BOARD

Reasons delivered by:

Mr. Justice William J. Vancise
Mr. Stephen J. Callary

Mrs. Francine Bertrand-Venne -

Date of Decision

March 16, 2007

Commission du droit dauteur
Canada

Gestion collective relatii'e aux droits visés aux
articles 3, 15, 18 et 21 '

Loi sur le droit d’auteur, péragra_phe 70.15(1)

Dossier : Reproduction d’céuvres musicales

TARIF DES REDEVANCES A PERCEVOIR PAR

CMRRA/SODRAC INC. POUR LA

* REPRODUCTION D’(EUVRES MUSICALES, AU

CANADA, PAR LES SERVICES DE MUSIQUE
ENLIGNEEN 2005, 2006 ET 2007

DECISION DE LA _COMMISSION

Motifs exprimés par :-

M. le juge William J. Vancise”
M. Stephen I. Callary

M°® Francine Bertrand-Venne

Date de la décision

“Le 16 mars 2007



Ottawa, March 16, 2007

. File: Rgprddliélion of Musical Works

Reproduction of Musical Works by Online
Music Services (2005-2007)

Reasons for the decision

1. INTRODUCTION

[1] Online services are chénging_ the way we-
listen to and use music. More than ever, music

listening is moving from the home or car to the
street, to the metro, to the jogging track or to the

office. Everywhere one looks, young people, old -

people and people in-between are going about
their business hooked up by ear buds.to iPods or
MP3 players. '

[2] Online services are also.changing the way

“people buy. music. CDs still hold the lion’s share -

of the market, but paid downloads are growing at
" an exponential rate. In 2005; permanent '
downloads represented $28.6 million or 3.6 per
cent of Canadian retail music sales; this more
than doubled iri 2006. Apple sold more than

20 million iPods over the 2006 holiday season.

. One market research firm predicts that worldwide
revenues from mobile full-track downloads will
increase by more than 600 per cent between 2006
and 2011} :

[31 On March 31, 2004, CMRRA/SODRAC Inc.
(CSI) filed, pursuant to subsection 70.13 of the

" Copyright Act (the “Acr™), a statement of the -
royalties it proposes to collect for the
reproduction, in Canada, by online music
services in 2005, 2006 and 2007, of musical
works in the combined repertoires of the
Canadian Musical Reproduction Rights Agency
(CMRRA) on the one hand, and of the Société du
droit de reproduction des auteurs, compositeurs
et éditeurs au Canada and SODRAC 2003 Inc.
(SODRAC) on the other. The statement was

Ottawa, le 16 mars 2007

.Dossier : Reproduction d’ceuvres musicales

. Reproduction d’euvres musicales par les

services de musique en ligne (2005-2007)

Motifs de la décision

-I. INTRODUCTION

[1] Les services en ligne modifient notre fagon
d’écouter et d’utiliser la musique. L’écoute se fait
de moins en moins chez soi ou en voiture et de
plus en plus sur la rue, dans le métro, en joggant
ou au bureau. Partout, jeunes, vieux ou entre
deux, vaquent 2 leurs occupations, écouteurs aux

. oreilles, branchés 2 un 1Pod ou 2 un lecteur MP3.

[2] Les services en ligne influencent tout antant
la fagon d’acheter Ja musique. Les CD dominent -
toujours le marché mais le nombre de '
téléchargements payants croit & une vitesse
exponentielle. En 2005, les Canadiens ont acheté
pour 28,6 millions de dollars. de téléchargements
permanents; c’est 3,6 pour cent des ventes au -
détail de musique. En 2006, ce montant a plus -
que doublé. Apple a vendu plus de 20 millions
d’iPod durant les fétes de fin d’année 2006.
D’aprés une entreprise spécialisée en études de
marché, les revenus mondiaux provenant des
téléchargements sans fil de musique pleine piste
augmenteront de plus de 600:pour cent entre
2006 et 2011

[3] Le 31 mars 2004, CMRRA/SODRAC inc.
(CSI) déposait, conformément a Varticle 70.13 de
la Loi sur le droit d’auteur (1a « Loi »), un tarif
des redevances qu’elle propose de percevoir pour
la reproduction, au Canada, par les services de
musique en ligne en 2005, 2006 et 2007,
d’ceuvres musicales faisant partie des répertoires
combinés de I’ Agence canadienne des droits de
reproduction musicaux (CMRRA) d’une part, et
de la Société du droit de reproduction des

-auteurs, compositeurs et &ditenrs au Canada et

SODRAC 2003 inc. (SODRAC) d’autre part. Le



- published in the Canada Gazette on May 1,

2004. Potential users and their representatives

. were notified of their right to file an objection no
" Jater than June 30, 2004.

{4} Apple Canada Inc. (Apple), Napster LLC
{Napster), Bell Canada (Bell), the Canadian
Association of Broadcasters (CAB), the
Canadian Broadcasting Corporation (CBC), the
. Canadian Cable Telecommunications Association
(CCTA), the Canadian Recording Industry
Association (CRIA), CHUM Ltd., EMI Music
Canada (EMI), Archambault Group Inc.,
‘Moontaxi Media Inc., MusicNet Inc.,
RealNetworks Inc., Sirius Canada, Sony BMG
~ Music Canada (Sony), TELUS, Universal Music
‘Canada (Universal), Warner Music Canada
(Warner) and Yahoo! Canada filed timely
objections. L’Association québécoise de

Pindustrie.du disque, du spectacle et de la vidéo .

" (ADISQ) and Rogers Communications
Inc./Rogcrs Wireless Partnership (Rogcrs) were
granted leave'to intervene. Before the hearings

- started, ADISQ, Archambault Group Inc.,
CCTA, CHUM Ltd., Moontaxi Media Inc.,
MusicNet Inc., RealNetworks Inc., Sirius
Canada and Yahoo! Canada withdrew from the
proceedings, while CBC and TELUS withdrew
their gbjectiornis but applied for leave to mtervcne
these apphcallons weére denied.

[5] The hearings started on September 6, 2006
“and éxtended over ten days. Those who
participated in the hearings were CSI on the one
hand, and Apple, Bell, Rogers, CRIA and its
Class A members (EMI, Sony, Universal and _
‘Warner), as well as CAB (collectively “the
Objectors™) on the other. The record of the
proceedings was closed on Septembér 29, 2006,

- when CSI and thie Objectors filed their written -
arguments.

II. BACKGROUND
A. The Target of the Tariff

' [6] The development of the technology used to
store sounds in a digital format began in the late

tarif a été publié dans la Gazetre du Canada le
1% mai 2004. Les utilisateurs potentiels et leurs
représentants ont été informés de leur droit'de
s opposer au projet au plus tard le 30 juin 2004.

{4) Apple Canada Inc. (Apple), Napster LLC

(Napster), Bell Canada (Bell), I’ Association
canadienne des radicdiffuseurs (ACR), Ia Société
Radio-Canada (SRC), I' Association canadienne
de télécommunications par cable (ACTC),

P Association de I’industrie canadienne de

- Tenregistrement (CRIA), CHUM Ltée., EMI
- Music Canada (EMI), Groupe Archambault inc.,
~ Moontaxi Media Inc., MusicNet Inc.,

RealNetworks Inc., Sirius Canada, Sony BMG
Music Canada (Sony) TELUS, Universal Music
Canada (Universal), Warner Music Canada
(Warner) et Yahoo! Canada ont déposé en temps
opportun'des avis d’opposition. L’ Association
québécoise de I'industrie du disque, du spectacle
et de la vidéo (ADISQ) et les sociétés Rogers
Communications Inc. et Rogers Wireless
Partnership (Rogers) ont obtenu I’ autorisation
&’intervenir. Avant le début des audiences,
I”ADISQ, Groupe Archambault inc., PACTC,

-CHUM Ltée, Moontaxi Media Inc:, MusicNet

Inc., RealNetworks Inc., Sirius Canada et
Yahoo! Canada se sont désistés. La SRC et

" TELUS ont retiré leurs oppositions et demandé

I’ autorisation d’intervenir; ces demandes ont &té
rejetées.

. [5] Les audiences ont débuté le 6 septembre 2006
- et ont duré dix jours. Ont participé aux audiences

CS1 d’une part, et de I’autre, Apple, Bell,
Rogers, la CRIA et ses membres de la classe A
(EMI, Sony, Universal et Warner), de méme que
I’ ACR (collectivernent « les opposantes »). Le
dossier a été complété le 29 septembre 2006,
lorsque CSI et Jes opposantes ont déposé lcur

- argumentation écrite.

II. CONTEXTE

A. Lobjet du tarif

[6} Le développement de la technologie de
stockage des sons sous forme numérique a débuté



1970s. The first digital musical product, the
prerecorded CD, was launched in 1983. Over the
next decade or so, it radically changed the music
- business. We are now in the midst of
_experiencing the next radical change: the
authorized download over the Internet of digital
files containing sound recordings of musical
works. These reasons deal with three types of
. online music offerings: permanent downloads,
limited downloads and on-demand streaming.

{7} A permanent music download is a file that
. contains 4 sound recording of a musicj:i] work.
That file is generally sent to and stored on the .
_ device (computer, cell phone) used to purchase it.
- The purchaser is then authorized to copy the
recording onto MP3 players or other devices,
* such as a computer or digital audio recorder, or

onto a blank CD. The number and kind of copies

that can be made is determined by the terms off
purchase and controlled through the digital rights

‘management (DRM) software attached to the file.

[3] Limited downloads are generally offered with
on-demand streanss, as part of a subscription
service. From a technical point of view, limited
and permanent downloads are identical. The
‘difference lies in what the DRM software allows
" the user to do. The subscriber may copy the

recording onto other computers, sometires even -

onto a portable music player. The DRM software
. allows the use of the original file and copies as

long as the subscription is maintained; if it

expires, the user will retain the file and copies
‘but the DRM will prevent the user from listening
* to the recording or from making further copies of
it. The DRM also prevents the user from putting
the recording onto a blank CD at any time, since
that would thwart the limited nature of the
download.

[9] On-demand streams are not downloads. The
service’s server never sends the complete file

2 1a fin des années 70. Le premier produit

musical numérique, le CD préenregistré, a été
lancé en 1983. 11 a radicalement modifié le
marché de la musique au cours de la décennie qui
a suivi. Nous assistons maintenant au prochain
changement radical : le téléchargement autorisé
sur Internet de fichiers numériques
d’enregistrements sonores d’ ceuvres musicales.
Les présents motifs visent trois types de produits
musicaux offerts en ligne : les téléchargements
permanents, les téléchargements limités et les
transmissions sur demande. B

[7] Un téléchargement permanent de musique est
un fichier renfermant I’enregistrement sonore

~d’une ceuvre musicale. En général, ce fichier est:

Tegu et stocké sur I’appareil (ordinateur; -

. téléphone cellulaire) itilisé pour Vacheter.
L’acheteur peut ensuite copier I'enregistrement

sur un lecteur MP3 ou un autre appareil, comme
un ordinateur ou un enregistreur audionumérique,

" ou sur un CD vierge. Le nombre et le genre de

copies autorisées sont déterminés par les
modalités d’achat et contrdlés par le logiciel dc
gestion des droits numcnques (GDN) Jomt au.

hil chler

(8] On offre généralement les téléchargements
limités avec les transmissions sur demande dans

- Je cadre d’un méme abonnement. Sur ¢ plan.

technique, les téléchargements limités et

permanents sont idemiqum’ La différence se situe . .

au niveau de ce que le logiciel de GDN permet de
faire. L.”abonné peut copier Tenregistrement sur
d’autres ordinateurs, parfois méme sur un lecteur
portatif de musique. Le 10gicie] de GDN permet
d’uatiliser le fichier original et les copies avssi
longtemps que dure ’abormement; st ce dermier
prend fin, I'utilisateur conserve le fichier et les
copies, mais le logiciel empéche qu’on écoute
’enregistrement ou qu’on en fasse d’autres

© copies. Le logiciel empéche aussi I'utilisateur de

transférer en tout temps I’enregistrement sur un
CD vierge, ce qui irait a4 'encontre du caractere
limité du téléchargement.

{93 Les transmissions sur demande ne sont pas
des téléchargements. Le serveur du service



containing the sound recording. It only transmits-

or streams enough data to allow the user to listen

to the recording seamlessly at the time of
transmission; that data is erased from the device
used to receive it as the recording is played. The
DRM software prevents the user from copying

the recording onto a recording medium or device. .

V B The Canadzan and American Online Music
- Markets

[10] Online music services developed in the
United States much earlier than in Canada and in
most other countries. MusicNet was founded in~
1999 and launched two years latér, with '

investment from EMI, BMG, Real Networks and -

AOL Time Warner. Pressplay was launched as a
joint venture of Sony and Vivendi Universal. It
was subsequently purchased by Roxio Inc.-and is

the vehicle that Jaunched Napster as a legmmatc »

online supplier of music.

[11] The American ma:ket did not expand
rapidly until Apple launched its iTunes Music
Store in 2003 (iTunes). Until then,.online
services focused on offering subscription
‘packages that provided on-demand streams and

 limited downloads. iTunes ¢hanged the landscape

 in at least three ways. It offered permanent
downloads, as single tracks for 99¢ or as albums

for $9.99. The number of titles it made available -

* was much Jarger and it made possible the use of
downloads in many more ways.

" [12] In Canada, PureTracks launched its online
music service in October 2003, offering
permanent downloads of sound recordings from
the major record companies (or “labels”) as well
as a number of independent Canadian labels. It is

-currently the second largest player in the
Canadian market. In January 2004, Archambault

*'Group Inc. launched Archembaultzik; this

Quebec-based online service offers a wide range

of French language and Quebec sound

‘W envoie jamais le fichier complet renfermant

Penregistrement sonore. Il ne transmet que
suffisamment de données pour permeitre 2
Putilisateur d’écouter I"enregistrement sans
interruption A ce moment-13; les données sont

- effacées de I’appareil qui les regoit au fur et a’

mesure de ’écoute. Le logiciel de GDN empéche
Putilisateur de copier I'enregistrement sur un
support ou un appa'reil.

B. Les marchés canadien et américain de la

.mus:que en ligne

_ [10] Les services de musique en ligne se sont

développés beaucoup plus tot aux Etats-Unis
qu’au Canada ou dans la plupart des autres pays.
MusicNet a été fondé en 1999 et lancé deux ans
plus tard; EMI, BMG, Real Networks et AOL
Time Warner y ont investi. Pressplay,

coentreprise de Sony et de Vivendi Universal, a

été achetée ultérieurement par Roxio Inc. et est Je

* véhicule qui a lancé Napster en tant que

fournisseur légitime de musique en ligne.

b 1] Cést lorsqde Apple a Jancé son iTunes
- Music Store en 2003 (iTunes) que le marché

américain s’est vraiment développé. Jusque-la,
les services en ligne proposajent surtout des
abonnements offrant des transmissions sur
demande et des téléchargements limités. iTunes a
changé Ja donne d’au moins trois fagons. a

“offert des téléchargements permanents de pistes

individuelles pour 99 ¢ ou d’albums pour 9,99 $.
1l a offert un bien plus large éventail de titres et a
rendu possible une utilisation beaucoup plus
variée des téléchargements.

[12] Au Canada, PuréTracks a lancé son service
de musique en ligne en octobre 2003, en offrant
des téléchargements permanents
d’enregistrements sonores des grandes maisons
de disques et de plusieurs maisons canadiennes
indépendantes. C’est actuellement le deuxiéme
acteur en importance sur le marché carnadien. En
janvier 2004, Groupe Archambault inc. a lancé
Archambaultzik, service en ligne québécois qui -
offre une vaste gamme d’enregistrements sonores



recordings. Napster began operating in Canada in
May 2004. iTunes followed in December of that
year and quickly came to dommate the Canadian
market

[13] Subscription services, offering only limited
downloads and on-demand streams, have not
grown as rapidly as services that.offer permanent
downloads. The fact that originally, it was not

" possible to transfer music to portable players no
doubt contributed to this lack of success. Those

- restrictions disappeared with the introduction of

Yahoo! Music Unlimited To Go and Napster To

‘Go. Time will tell how this market will grow.

[14] Most online services, including those offered

through the Internet service providers or wireless
carriers of Bell, TELUS and Rogers, rely on
techno]ogy operated by others such as
PureTracks or MusicNet for a number of
back-room operations that muist be peiformed in
order to offer music to consumers. These include

" software managcment maintenance of digital

. track libraries, digital rights management and

‘reporting issues. These “white label” services
may also perform other functions, such as -

clearing the right to use the record labels’ master '

recordings or to communicate and reproduce the
musical works embedded in the recording. Bell,

"TELUS and AOL use PureTracks while Rogers—
Yahoo' relies on MusicNet.

111. THE PARTIES

[15] CMRRA sometimes refers to itself as a
. music reproducnon licencing agency but it is a
collective society as defined in the Act. CMRRA
- only acts for publishers. Those publishers who
wish to be represented by it sign an affiliation
_agreement appoinﬁng CMRRA as their licencing
. agent for some or all of various types of

en frangais et du Québec. Napster est devenu
actif au Canada en mai 2004. iTunes a suivi en
décembre de la méme année et a réussi en peu dc
temps a dommer le marché canadien.

[13] Les services d’abonnement, en n’offrant que
des 1éléchargements limités et des transmissions
sur demande, n’ont pas connu une expansion

_aussi rapide que les services offrant des

t€léchargements permanents. Le fait qu’aun
départ, il était impossible de transférer de la
musique 3 des lecteurs portatifs a sans nul doute
contribué A ce moindre succes. Ceite restriction a
disparu avec ’entrée.en scéne de Yahoo! Music
Unlimited To Go et de Napster To Go. Le temps
dira si ce marché se développera.

“{14] La plupart des services en ligne, y compns

ceux qui sont offerts par P’entremise des-
fournisseurs de. service Internet ou des entreprises
de télécommunications sans fil de Bell, de

TELUS et de Rogers, comptent sur une

technologie exploitée par d’autres, comme
PureTracks on MusicNet, pour un certain

" nombre d’operat:ons d’appoint nécessaires pour -

offrir de la musique aux consommateurs. Ces -
opérations incluent la gestion de logiciels, la
maintenance de bibliothéques de pistes
numériques, la gestion des droits numériques et la
production de rapports. Ces seérvices.« sans nom .
» peuvent femplir d’ autres fonctions, comme
l’obtenliori de licences pour utiliser les ’

- enregistrements sonores des maisons de disques

ou pour communiquer et reproduire les ceuvres
musicales qu’ils contiennent. Bell, TELUS et
AOL. ont recours a PureTracks, tandis que.
Rogers-Yahoo! utilise MusicNet.

I LES PARTIES

[15) La CMRRA se décrit paifois comme une
agence autorisant la reproduction d’ceuvres
musicales; aux termes de la Loi, c’est une société
de gestion. Elle ne représente que des éditeurs.
Ceux qui lui demandent d’agir pour leur compte
signent un contrat d’affiliation la désignant 2 titre

d’agent pour autoriser une partie ou la totalité de



reproduction activities, including those targeted
in the tanff under examination. Other publishers
have signed “stand-alone” agreements dealing
specifically with online licensing. In these |
proceedings, CMRRA represents all or part of
38,240 publishing catalogues. In approximately
80 per cent of instances, CMRRA acts as
exclusive agent.

[16] SODRAC is a collective society whose - - .

- objects include the collective administration of
the right to reproduce musical works. SODRAC
2003 Inc. has been progressnvely taking over the .
rights, assets and activities of SODRAC since
2003. Authors and publishers represented by
SODRAC assign to it the right to authorize or _

_ prohibit all forms of reproduction of their
musical works throughout thie world. SODRAC
currently acts for more-than 4,100 authors and
1,600 publishers. It also represenits in Canada the
interests of a vast number of foreign authors and
publishers, through its reciprocal agreements
with a number of foreign collective societies.

[17] CSlis a corporation created in 2002 by
CMRRA and SODRAC for the purpose of
collecting royalties on their behalf for the

~ reproduction of musical works by commercial

radio stations. CSI now has an exclusive mandate
from CMRRA and SODRAC to licence the

divers types d’activités de reproduction, y
compris celles qui sont visées dans le tanif a
I’étude. D’autres éditeurs ont signé des ententes
autonomes portant expressément sur la
concession de licences pour les droits en ligne.

‘Dans la présente affaire, la CMRRA représente
en tout ou en partie 38 240 catalogues d’édition.

Elle agit a mre exclusif dans environ 80 pour
cent des cas.?

[16] La SODRAC est une société de gestion qui
s’occupe notamment de gérer collectivement le.

" droit de reprodnire des ceuvres musicales.

SODRAC 2003 inc. prend progressivement a'sa
charge les droits, actifs et activités dela i
SODRAC depuis 2003. Les auteurs et éditeurs
que la SODRAC représente lui cédent Je droit

“dautoriser ou @’interdire partout dans le monde

toute forme de reproduction de leurs ceuvres
musicales. La SODRAC agit actuellement pour
le compte de plus de 4100 auteurs et 1600
éditeurs. Elle représerite également au Cinada les.
intéréts d’un grand iombre d’auteurs et '

) @ éditeurs étrangers, en vertu d’ententes de

reproduction of musical works in their respective -

repertoires for uses targeted in the tariff under
examination.

[18] CSI has entered into licencing agreements
with all the online services currently operating in
" Canada as well as a number of those who are
contemplating to do so. CSI requires a tanff
because the agreements only provide for interim
payments. The final royalties.are to be set by the
Board, in the tariff.

[19] Apple, Bell, CAB, CRIA, EMI, Rogers,
Sony, Universal and Warner are, or represent,

réciprocité avec plusxeurs socnetes de gesuon
etrangeres

[17]) CSI est une société créée en 2002 par la
CMRRA et Ia SODRAC, afin de percevoir en

‘leur nom des redevances pour la reproduction

d’ccuvres musicales par les stations de radio
commerciales. La CMRRA et la SODRAC lui
ont confi¢ le mandat exclusif d’autoriser 1a
reproduction d’ceuvres musicales de leurs

répertoires aux fins d’utilisations visées par le

présent tarif.

_[18] CSI'a conclu des ententes de licence avec.

tous les services en ligne faisant actuellement
affaire au Canada et avec certains autres qui

envisagent de le faire. Elle a besoin d’un tarif

parce que les ententes ne prévoient que des

‘versements provisoires. La Commission doit fixer

les redevances finales, par voie de tarif.

[19] Apple, Bell, ’'ACR, la CRIA, EMI, Rogers,
Sony, Universal-et Warner sont, ou représentent,



" corporations that offer, purport to offer or intend
to offer some form of online music service. As
such, all require a-licence to reproduce musical
works onto their servers and to authorize their
customers to make their own reproductions onto
" personal computers, portable music players and
recordable CDs.2

1V. POSITIONS AND EVIDENCE

A. CSI -

-_ [20] CST’s original proposal asked for the greater .

of: (a) 7.5 per cent of gross revcnuc or 75¢ per
month per subscriber for servxces that only offer
on-demand streams; (b) 10 per cent of gross
revenue or one dollar per month pér subscriber
for services that offer limited downloads, with or
without on-demand streams; and (c) 15 per cent
of gross revenue or 10¢ per permanent download
of a single musical _wérk.'

- [21] In its statement of case, CSI modified its-

- proposal in two respects: For category (a), CSI
asked for 5.8 per cent.of gross revenue or 45¢
per month per subscriber. For category (), 1t
asked for 8 per cent of gross revenue or 60¢ per
month per subscriber if the service does not allow
reproductions onto portable devices and $1.40 if

it does. Originally, category (b) targeted only -

_ limited downloads that could not be reproduced

" further on other readable media. Some
subscription services now allow subscribers to
make “portable limited downloads™, that is to
copy music tracks onto portable devices. CSI
proposed to amend the definition of limited
downloads to reflect this. In final argument, CSI

“again modified its proposals to 6.7 per cent and
45¢ for category (a), and to 9.8 per cent, 72¢ and
$1.75 for category (b), to reflect a change in the
way to account for the use of works that are not
in CST’s repertoire.

des sociétés qui forenj, disent offrir ou entendent

* offrir une forme quelconque de service de

_musique en ligne. Toutes ont donc besoin d’une

licence pour reproduire des acuvres musicales sur
leurs serveurs et pour autoriser leurs clients 2
faire eux-mémes des reproductions sur des
ordinateurs persomnels, des lecteurs portatifs de
musique et des CD enregistrables.?

IV. POSITIONS ET PREUVE

A, CSI

[20] Au départ, CSI demandait le plus élevé de =
a) 7,5 pour cent des revenus bruts ou 75 ¢ par
mois par abonné pour un service n’offrant que
des transmissions sur demande; b) 10 pour cent
des revenus bruts ou un dollar par mois par
abonné pour un service offrant des
téléchargements limités, avec ou sans
transmissions sur demande; c) 15 pour cent des
revenus bruts ou 10 ¢ par téléchargement
pc;rménent d’une scule ceuvre musicale.

— L 21) Dans son énoncé de cause, CSI a modifié

‘deux aspects de sa proposition. Pour la catégorie

a), elle a demandé 5,8 pour cent des revenus
bruts ou 45 ¢ par mois par abonné. Pour la
catégorie b), elle a demandé 8 pour cent des.
revenus bruts ou 60 ¢ par mois par abonné si le
service n’autorise pas de reproductions sur des
appareils portatifs et 1,40 $ s7il les autorise. Au
départ, la catégorie b) ne visait que les
téléchargements limités ne pouvant étre
reproduits par la suite sur d’autres supports

~ lisibles. Certains services d’abonnement

permettent maintenant aux abonnés d’effectuer
des « téléchargements limités portables »,
c’est-a-dire de copier une-piste musicale sur un
appareil portatif. CSI a proposé de modifier la
définition de téléchargement limité pour refléter
cette nouvelle réalité€. Dans son argumentation
finale, CSY a encore une fois modifié ses
propositions & 6,7 pour cent et 45 ¢ pourla
catégorie a); et 9,8 pour cent, 72 ¢ et 1,75 $ pour
la catégorie b), pour refléter un changement dans
1a fagon de rendre compte de Putilisation

&’ ceuvres qui ne font pas partie de son répertoire.



[22] CSI called several persons involved with
CMRRA and SODRAC as well as a iumber of
experts to support its proposed tariff.

[23] Mrs. Claudette Fortier, President of CSI,

described its corporate stricture and that of its

shareholders. She explained the differences in the

way CMRRA and SODRAC secure their

repertoire generally, and for the purposes of the

tariff under examination specifically. She

- emphasized that the licences they grant to record
labels do not allow them to use their repertoire in
connection with the operation of an online music
service. She also explained the practical reasons

" behind the collectives’ practice to mostly deal
with the person who actually uses 'a musical
work, and not with an intermediary.

{24] Ms. David Basskin; Pré_sidem of CMRRA
and Vice-President of CSI, described Canadian
online services and the ways in which they offer
music to consumers. He dealt at some length with

* the terms of the Mechanical Licencing Agreement

(MLA) entered into between CMRRA and
CRIA, which licences record labels to reproduce
musical works onto prerecorded CDs; in

particular, he discussed the various discounts the -

agreement allows in respect of promotional
products, budget goods and the like.

{25} Mr. Basskin and Mrs. Fortier testified on
the operation of the so-called controlled
composition clause (CCC) in the music industry.
The CCC originated in the United States in the
1970s, and is more prevalent there thanin
Canada. This clause is found in agreements
‘between a record label and a performing artist. It
allows the label to obtain a mechanical licence at
a reduced rate when the artist owns or controls
some or all of the copyright in the works the
artist records. Typically, it reduces the rate per
track by 25 per cent, freczes royalties at the rate
in effect at the time of entering into a contract,

[22] CS1 a fait appel 2 plusieurs personnes
associ€es a Ja CMRRA et a la SODRAC ainsi

) . qu’a certains experts pour appuyer le tarif qu e]]c

- a proposc

[23] M™ Claudette Fortier, prcs:dentc deCSl, a
décritla structure organisationnelle de la société
et celle de ses actionnaires. Elle a expliqué les
différences entre les fagons dont }la CMRRA et la
SODRAC acquiérent Jeur répertoire en général,

_ et aux fins du tarif 2 P’étude en particulier. Elle a

souligné que les droits que concédent ces Sociétés

- aux maisons de disques ne permettent pas 2 ces

derniéres d’utiliser leur répertoire dans le cadre
de I’exploitation d’un service de musique en
ligne.Elle a aussi expliqué les raisons pratiques

" qui sous-tendent I’habitude des sociétés de -

gestion de traiter principalement avec la personne
qui utilise réellement une ceuvre musicale, et non
pas-avec un intermédiaire.

{24] M. Daﬁd:Basskin, président de }a CMRRA

" et vice-président de CSI, a décrit les services.en

ligne canadiens et leurs fagons d’offrirde Ja- .

' musique aux consommateurs. 1 a traijté

longuement des modahlcs de I’entente de licence
de reproduction mécanique (MLA) conclue entre -
1a CMRRA et la CRIA, qui autorise les maisons
de disques 2 reproduire des ceuvres musicales sur -
des CD préenregistrés. 11 a parlé, en particulier,
des divers escomptes qué I’entente accorde pour
les produns promotionnels, articles bon marché -

et autres produits du genre.

. [25} M. Basskin ¢t M™ Fortier ont témoigné an

sujet de I"application de ce qui est communément
appelé la clause de composition contr6lée (CCC)
dans Vindustrie de Ja musique. La CCC a pris

naissance aux Ftats-Unis dans les années 70 ety -

est plus répandue qu’au Canada. On la trouve
dans des ententes entre maisons de disques et
interprétes. Elle permet 3 la maison d”obtenir une
licence de reproduction mécanique 3 un taux
réduit lorsque I’ artiste posséde ou contrdle tout’
ou partie des droits sur les cwavres qu’il
enregistre. La clause réduit habituellement le
taux par piste de 25 pour cent, géle les”



caps the number of tracks for which royalties
must be paid and treats up to 15 per cent-of CDs

" as “free goods™ for which no royalties are
payable.

‘[26] The MLA limits the impact of the CCC in
Canada through a number of mechanisms. Its .

. influence with respect to SODRAC’s repertoire -

“is much less significant. SODRAC has never
included the CCC in its agreements with Quebec

" independent record producers and has refused

" since 1995 to renew its contract with CRIA

- precisely to avoid the apphcat:on of sucha

clause.

“RNA panel representing the Canadian music
publishing industry consisted of Messrs. Mark
" Jowett of Nettwerk One, Daniel Lafrance of
Editorial Avenue and Jodie Ferneyhough of
Universal Music Publishing Canada. They .

provided an overview of the industry and of the .

role it plays in talent developrment.

[28)Mr. Paul Audley, President, Paul Audley
and Associates Ltd., reviewed a study he
prepared with others regarding the Canadian
music publishing industry. The study
documented, among other things, that sales of
prerecorded albums declined by 25 per cent
between 1998 and 2003 and that revenues
decreased by 24 per cent over the same period.

[29] Mr. Audley also prepared with Professor
Douglas Hyatt of the Rotman School of -
Management, Centre for Industrial Relations, at
the University of Toronto and Division of -
Management, University of Toronto at
Scarborough, a report that proposed a method to
determine the royalties payable for the uses
targeted in the tariff under examination. They

testified that the market for mastertones® was in -

" effect part of the same digital market as.online

redevances au taux en vigueur au moment de la
conclusion du contrat, plafonne le nombre de
pistes pour lesquelles il faut verser des
redevances et'traite jusqu’a 15 pour cent des CD
comme des « biens gratuits » pour lesquels ‘

- ancune redevance n’est exigible.

[26] La MLA limite les répercussions de la CCC
au Canada au moyen d’un certain nombre de’
mécanismes. L’impact de 1a CCC sur le
répertoire-de la SODRAC est beaucoup moins .
important. Cette derniére n’a jamais inclus cette

~ disposition dans ses ententes avec des

producteurs de disques indépendants du Québec
et refuse depuis 1995 de renouveler son contrat

avec la CRIA précisément pour éviter

P’ application d’une telle clause.

[27] Le panel représentant I’ industrie de I’édition
de musique canadienne se composait de

‘MM. Mark Jowett de Netiwerk One, Daniel

Lafrance d’Editorial Avenue et Jodie
Ferneyhough de Universal Music Publishing
Canada. Iis ont offert un survol de I'industrie et .
du rdle qu’elle j _]OUC dans le développement des

.amstes

[28] M. Paul Audley, presndem de Paul Aud]ey
and Associates Ltd., a passé en revue un rapport
qu’il a préparé avec d’autres sur I'industrie de
I’édition de musique canadienne. Ce rapport

indique entre autres que les ventes d’albums

préenregistrés ont diminué de 25 pour cent entre
1998 et 2003 et que les revghus en découlant ont
baissé de 24 pour cent au cours de la méme
période.

[29] De concert avec le professeur Douglas Hyatt
de la Rotman School of Management, Centre for
Industrial Relations de I’Université de Toronto et
de la Division of Management de I'Université de
Toronte a Scarborough, M. Audley a aussi
préparé un rapport proposant une fagon d’établir
les redevances exigibles pour les utilisations.
visées dans le tarif a ’étude. Les auteurs ont
conclu que, dans les faits, le marché des
sonneries authentiques® fait partie du méme



music and proposed to derive a rate for
permanent downloads by comparing the prices
paid for copyright protected inputs in both
markets. Their fundamental assumption was that,
given the similarities between mastertones and

~ permanent downloads, the ratio between the
Toyalties paid for the reproduction of musical
works ‘and of sound recordings should be the
same for-both. The New Digital Media
Agreements (or NDMAs) between American

record labels and American music publishers set

the price to be paid to reproduce the musical
work and the sound recording into a mastertone.’
The witnesses apphed the ratio between those
prices to what online services pay to labels for-
the use of their sound recordings, to arrive at a
rate to be paid for the reproduction of musical
works. The resulting rate is higher than what CSI
is secking. Messrs. Audley and Hyatt then used

-10-

the rate they developed for permanent.downloads

to derive the royalties to be paid for limited
downloads and on-demand streams.

[30] In their reply evidence, Messrs. Audley and
Hyatt looked at three other ways of deriving a
tariff for permanent downloads. The first was

- based on information provided by CRIA on the
breakdown of the cost of a CD purchased in -
‘Canada, the second on information on the
breakdown of revenues from CD sales in Quebec
and the third on the income record labels receive
from pressing and distribution agreements. All -
started from the existing mechanical royalty rate
for the reproduction of musical works onto a
physical medium. All were based on comparing
the percentage of retail price that record labels
receive in a variety of 'transactions involving
prerecorded CDs to the equivalent percentage
-that labels receive in the online market. The
fundamental assumption in those instances was

_ that if the remuneration of labels increases in the

marché numérique que la'musique en ligne et ont

proposé d’établir le tarif pour les téléchargements
permanents en comparant les prix payés pour les
intrants protégés par le droit d’auteur dans les
deux marchés: Suivant leur hypothése de base,
compte tenu des similarités entre les sonneries
authentiques et les téléchargements permanents,
Je rapport entre les redevances versées pour la

- reproduction d’ceuvres musicales et celles payées

pour la reproduction d’enregistrements sonores .
devrait étre le méme pour les deux. Les New

Digital Media Agreements (NDMA ou ententes

sur les nonveaux médias numériques) entre les
maisons de disques américaines et les éditeurs de .
musique américains fixent le prix a payer pour
reproduire I’ccuvre musicale et I’enregistrement
sonore dans une sonnerie authentique.® Les
témoins ont apphque Ie rapport entre ces prix a

ce que les services en ligne paient aiix maisons de .

“disques pour J'utilisation de leurs enregistrements

sonores, afin d’en arriver a un taux a-verser pour
la reproduction d’ceuvres musicales. Le taux
obtenu est plus élevé que ce que CSI demande.

- MM. Audley et Hyatt ont ensuite utilisé le taux

qw’ils ont mis au point pour les téléchargements
permanents afin de calculer les redevances 3
verser pour les té€léchargements limités et les
transmissions sur demande.

[30] Dans leur contre-preuve, MM. Audley et
Hyatt ont examiné trois autres fagons d’en
arriver i un tarif pour les téléchargements
permanents. La premiére reposait sur.des
renseignements fournis par Ja CRIA au sujet de
la ventilation du coiit d’un CD acheté au Canada,
la deuxiéme, sur des données relatives 2 la

ventilation des revenus découlant des ventes de

CD au Québec et la troisieme, sur les revenus '
que les maisons de disques touchent dans le cadre

- des ententes de pressage et de distribution.

.Toutes avaient pour point de départ le taux actuel

de redevance pour la reproduction mécanique
d’ceuvres musicales sur un support materlel
Toutes reposaient également sur une

" comparaison du.pourcentage du prix de détail

que les maisons de disques touchent dans le cadre
de diverses opérations concernant des CD



online market, the rémuneration of authors
should increase at the same rate. These

. alternative approaches resulted in rates between
13 and 15 per cent.

[31] Mr. Marcel Boyer ié Bell Canada Professor
“of industrial economics, Department of

- Economics, Université de Montréal and Fellow

of the Centre for Interuniversity Research and
Analysis on Organizations, of the Centre
interuniversitaire de recherche en économie
quantitative and of the C.D. Howe Institute. He
reviewed the valuation evidence offered by CS1
and the Objectors. He discussed issues such as .
the notiori of option value, patent pools and
sharing of benefits. He testified that the relative
value of the reproduction rights of labels and
~ authors should be similar between mastertones
.and permanent downloads,and that, since the _'
- music market seems to be expanding, this should

result in equal pressure to increase the cost of all

of these input prices in the permanent down]oad
market. .

_[32] Mr. Clark Miller, General Counsel
Wor]dwndc EMI Publishing and Mr. Frank P.
Scibilia, Partner at Pryor Cashman Sherman &
Flynn LLP testified about the content and impact
of various agreements that license the use of
EMF’s repertoire of musical works, ‘incloding the
NDMASs that allow the use of that repertoire in
mastertones. They described section 115 of the
U.S. Copyright Act, which provides for a

“ compulsory licence for the mechanical
‘reproduction of music onto sound recordings and

“explained in detail the operation of CCCs in the
United States.

[33] Ms. Caroline Rioux, Vice—Prcsidem
Operations, CMRRA, testified on the extent of

préentegistrés au pourcentage équivalent gue ces
maisons touchent sur le marché en ligne.
L’hypothése de base dans ces cas est que si les
revenus des maisons augmentent sur le marché en
ligne, ceux des auteurs devraient augmenter au
méme rythme. Ces différentes méthodes
donnaient des taux variant entre 13 et 15 pour
cent. '

[31) M. Marcel Boyer est titulaire de la Chaire
Bell Canada en économie industrielle au
Département de sciences économiques de
I"Université de Montréal et fellow du Centre
interuniversitaire de recherche en analyse des
organisations, du Centre interuniversitair’c_: de
recherche en économie quantitative et de I’Institut
C.D. Howe. 1l a examiné la-preuve sur

Iévaluation présentée par CSl et les opposéntm.

I a traité€ de questions comme la notion de valeur
d’option, les communautés de brevets et le
partage des bénéfices. Il a déelaré que la valeur
relative des drdits de reproduction des maisons de
disques et des auteurs devrait étre la méme pour
Jes sonneries authenuques et les téléchargements
permanents et que cela; &tant donné que le

marché de Ja musique semble en pleine
expansion, devrait entrainer des pressions égales -
en faveur d’une augmemauon de tous les prix de
ces intrants sur le marche des tc’lechargemems
permanents.

[32] M. Clark Miller, conseiller juridique
international chez EMI Publishing, et M. Frank

P.Scibilia, associé chez Pryor Cashman

Sherman & Flynn LLP, ont parlé du contenu et
des répercussions de diverses enténtes qui
autorisent I"utilisation du répertoire d’ceuvres
musicales d’EMI, y compris-les NDMA qui
permettent ’emplot de ce répertoire pour les
sonneries authentiques. Ils ont décrit I'article 115
de la loi américaine sur le droit d’auteur, qui
prévoit une Kcence obligatoire pour 14
reproduction mécanique de musique dans un
enregistrement sonore et expliqué en détail

~ I'application des CCC aux Etats-Unis.

[33) M™ Caroline Rioux, vice-présidente aux

“opérations de Ja CMRRA, a témoigné i propos



the CSI repertoire, the extent of its use and the
challenges created by the delivery of musical
works in the digital environment generally, and
through online services particularly. The
CMRRA and SODRAC databases, which were
consolidated in 2005, list apprommately

1.1 million musical works. The consolidated
database is updated daily, to add new
comipositions and to reflect the fact that
publishers’ catalbgucs are regularly bought and
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de I’étendue du répertoire de’ CSI, de 'ampleur
de son utilisation et des défis que pose la
distribution d’ceuvres musicales dans
I’environnement numérique en général et par

- Pintermédiaire des services en ligne en

sold. In 2005, CSI began issuing licences to eight -

online services. Ms. Rioux described the
-licensing process, noting that CSI has invested :
over a million dollars to design and implement a2
computerized system to expeditiously assess the
applications of services'and to grant them
 licences. She stated that in the first 18 months of
“operations, 1.5 million licences were issued,
which is more than the total number of licences
issued for ‘prerecorded media (vinyl, cassettes and
- CDs) smce the creation of CMRRA some 30
- years ago. At the time of the hearings, online
- services had filed some 5.7 million applications.

[34] A panel consisting of Ms. Rioux, Mr. Joél
Martin, Project Manager, SODRAC and
-Mr.-Benoit Gauthier, President, Réseau Circum,
‘explained the analysis that was performed to
determine the relative share of Canadian air play
of the CSI repertoire. For reasons that will
become clear, this analysis is now irrelevant and
as a result, there is no need to set out the
evidence in detail.

[35] CSI contends that the offering of music on
line increases the value of its repertoire and that
right holders are entitled to a share in the value of
this new cconomic activity. The right to
reproduce musical works and to authorize
subscribers to make their own copies is essential
to online services. Indeed, without it, they could
not operate. The use made of the reproduction

~ right is much more extensive here than in the

particulier. Les bases de données de ]a CMRRA
et de la SODRAC, qui ont €té groupées en 2005,
comptent environ 1,1 million d’ceuvres
musicales. Une mise 2 jour quotidienne est
effectuée pour y intégrer de nouvelles
compositions et pour rendre compte du fait qu’on
transige régulidrement les catalogues d’éditeurs.
CSI a entrepris en 2005 de délivrer des licences 2

- huit services en ligne. M™ Rioux a décrit Je

mécanisme de délivrance de licences et souli gné

. que-CSl a investi jusqu’ici plus d’un million de

dollars pour la conception et la mise en ceuvre -
d’un systéme informatisé permettant d’évaluer

‘rapxdemcnt les demandes des services et de leur

délivrer des hccncms Elle a déclaré qu’au cours
des 18 premiers mois d’activité, CSI a délivié
1,5 million de licences, ce qui est plus quele

- nombre total de licences délivrées pour des

supports préenregistrés (vinyles, cassettes et CD)
depuis la création de la CMRRA il y a une
trentaine d’années. Au moment des audiences, les
services en ligne avaient déposé quelque
5,7 millions de demandes.

[34) Un panel composé de M™ Rioux, de M. Joil

Martin, chef de projet, SODRAC; et de
M. Benoit Gauthier, président de Réseau Circum,

* aexpliqué Ianalyse effectuée pour déterminer le

temps d’antenne que le répertoire de CSI occupe
sur les ondes canadiennes. Pour des raisons qui
deviendront cvxdemes cette ana]yse n’est plus
pertinente. 1l n’est donc pas nécessaire d’exposer

‘en détail la preuve s’y rattachant.

[35] CS1 pretend qu’offrir de ]a musique en ligne

accroit la valeur de son répertoire et que les

titulaires ont droit 2 une part de la valeur de cette
nouvelle activité économique. Les services en
ligne ont absolument besoin du droit de
reproduiire des ceuvres musicales et d’autoriser
leurs abonnés 2 en faire eux-mémes des copies.
En effet, sans ce droit, les services ne pourraient
fonctionner. L utilisation qu’on fait du droit de



market for prerecorded CDs. For example, online
services allow subscribers to make multiple
copies. That ability to make additional copies -

. gives services a competitive edge and provides

" added value to consumers. Rights holders should
benefit from that added value.

. A[36] CSI propos&e: that the tariff set minimum., .
rates; that the rate for limited downloads be
“one-third lower than for permanent downloads;
and that the rate for on-demand streams be
somewhere between what is set for limited
downloads and what pay audio services have

agreed to. Finally, it proposes that the licences be -

. issued only to online services and opposes the
possibility of allowing record labels to obtain a
licence from CSI and then sub-licence the use of
CST’s repertoire by those services.

B. Objectors

" [37] The Objectors filed a joint statement of case.
‘They propose royalties of 5.3 per cent for
permanent downloads, 3.5 per cent for limited
downloads and 0.5 per cent for on-demand
streaming. They ask that the rate base be what -
subscribers pay, not- gross income. They propose
minimum rates of 3.85¢ for permanent
downloads; for services that allow limited
downloads and on-demand streaming, they
propose a minimum of 21¢ per month per
subscriber if a service does not authorize .
reproductions onto portable devices and 33¢ if it
does. They propose either that no minimum be
applied to downloads of albums or that the
minimum price be reduced so as to avoid -
excessive royalties in the case of albums
containing a large number of tracks. Finally, they
seek the right for record labels to be allowed to
apply for the licence s0.as to then sub-licence the
right to reproduce the musical work to online

“services.

reproduction est beaucoup plus étendue dans ce
cas que sur Je marché des CD préenregistrés. Les
services en ligne autorisent, par exemple, leurs
abonnés a faire plusieurs copies. Cette faculté de
faire des copies additionnelles donne aux services
un avantage concurrentiel et fournit aux
consommateurs une valeur ajoutée dont les
titulaires de droits devraient tirer profit.

[36] CSI propose qu’on fixe des taux de
redevances minimales, que le taux pour les

) t€léchargements limités soit inférieur d’un tiers a

celui pour les téléchargements permanents et que

- le taux pour les transmissions sur demande se

situe entre les taux établis pour les
téléchargements limités et ceux. de I’entente avec
les services sonores payants. Enfin, CSI propose.
de délivrer la licence umquement aux services en
ligne et s’oppese & ce qu’on permette aux
maisons de disques d”obtenir une Jicence de CS1
pour ensuite autoriser les services, an moyen

- d’une sous-licence, A uuhser son repertoxrc
B. Les opposantes

[37] Les opposantes ont déposé un énoncé de -

cause conjoint. Elles proposent des redevances de
5,3 pour cent pour les téléchargements '
permanents, de 3,5 pour cent pour les
téléchargements limités et de 0,5 pour cent pour
les transmnissions sur demande. E]]es demandent

que la base tarifaire corresponde a ce que paient

les consommateurs et'non pas au revenu brut.
Elles proposent un minimum de 3,85 ¢ pour les

‘téléchargements permanents, de 21 ¢ par mois

par abonné pour les services qui permettent les
téléchargements limités et les transmissions sur
demande si la reproduction sur un appareil
portatif est interdite et de 33 ¢ si elle est permise.
Elles proposent également de n "appliquer aucun
minimum aux téléchargements d*albums ou de

- réduire ce minimum de fagon a éviter des

redevances excessives dans le cas des albums

. renfermant une grande quantité de pistes. Enfin,
~elles cherchent 2 ce que les maisons de disques

puissent demander la licence pour ensuite délivrer
aux services en ligne une sous-licence de
reproduction des ceuvres-musicales.



[38] The Objectors called several witnesses in
support of their proposed approach.

{39] Mr. Alistair Mitchell, CEO and co-founder
of PureTracks, described the development of this,
‘the first online music service in Canada. He
testified that PureTracks used.the traditional
physical music market as its business model, and
considers online music as simply an extension of
that market. In his opinion, there is a lack of
" understanding abont the resources required to
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[38] Les opbosantes ont fait appel 2 plusieurs
témoins pour appuyer leur approche.

{391 M. Alistair Mntchcll pr@c)dem-dlrectcur '
général et co-fondateur de PureTracks, a décrit le

~ développement de ce premier service de musigue

operate an online service. It requires a very costly -

infrastructure, which must be updated
continually. It also involves the (sometimes

costly) need to deal with a large number of credit -

card micro-transactions.

_ [40] M. Graham Henderson, President of CRIA,
-~ Mr: Mark Jones, Vice-President, Finance and

" Information Technology, Universal Music, and
Ms. Christine Prudham, Vice-President, Legal -
and Regulatory Affairs, SONY BMG Music
(Canada) Inc., testified on behalf of CRIA. They
outlined the difficulties of growing the online

. music market in Canada, which they attribute to
the negative effect of unauthorized downloads.
They quoted figures according to which as few as
6 per cent of Canadians who download music
obtain it from authorized services and that there
are 14 unauthorized downloads for every
authonzed one

[41] The panel outlined the significant costs that
record labels have incurred to enter the digital
market. These include not only the development
of infrastructures and systems to manage the
information, but also the digitization of the back
‘catalogue, which requires re-mastering hundreds
of thousands of sound recordings made before the
advent of digital technology. It is also necessary
in most nstances to transform those recordings
into the various formats adopted by those who
retail mastertones and full-track downloads.

en Jigne au Canada. 1! a-déclaré€ que PureTracks
a utilisé le marché matériel traditionnel de la
musique comme modele d’entreprise et considére -
Ja musique en ligne sxmp]ement comme un '

-prolongement de ce marché. A son avis, on

connait mal les ressources nécessaires a
I’exploitation d’un service en ligne. Cela exige
une infrastructure trés cofiteuse, qu *il faut
continuellement moderniser, ainsi que
I’obligation (parfois onéreuse) de traiter un grand
nombre de micro-opérations par carte de crédit:

" - [40} M. Graham Henderson, président de la -

CRIA, M. Mark Jones, vice-président anx
finances et 2 la technologie de I’information chez
Universal Music, et M™ Christine Pradham,
v1ce-prcsxdeme aux affaires juridiques et
réglementaires chez SONY BMG Music
(Canada) Inc., ont témoigné au nom de Ja CRIA.
Is ont fourni un apergu des problémes de
croissance du marché de Ja musique e ligne au -
Canada, qu’ils. attribuent a I’effet négatif des
téléchargements non autorisés. Ils ont cité des
chiffres selon lesquels a peine 6 pour cent des -

- Canadiens qui téléchargent de la musique

I obtiennent de services autorisés et qu’il y a 14
téléchargements non autorisés pour-chaque

téléchargement autorisé.

[41] Le:panel a fourni un apergu des cofits
substantiels qu’encourent les maisons de disques
pour entrer sur le marché numérique. Ces cofits
incluent non seulement le développement
d’infrastructures et de systémes pour gérer -
I’information, mais également la numérisation du
catalogue existant, qui exige Je rematricage de

" centaines de milliers d’enregistrements sonores

réalisés avant I’avénement de Ia technologie-
numérique. Dans la plupart des cas, il faut aussi
convertir ces enregistrements sclon les divers
formats adoptés par les détaillants de sonneries
authentiques et de téléchargements pleine piste.



[42]) The pénc] also testified about the money and
resources that record labels expend on finding
and developing artists and producing master
recordings. that-can then be marketed as
prerecorded CDs and music downloads. These
costs are not expected to drop simply because:
recordings will now be offered online. The panel
contrasted the role of publishers and labels,
‘arguing that labels spend far more than ’
publishers-on finding and developing new talent.

[43] The CRIA panel outlined what they believe
to be the distinctions between mastertones and
online music. Mastertones are fashion
statements; downloads are not. Differences in
buying pattems are significant: consumers tend
to buy less than two mastertones per month, as

opposed to more than twenty down]oads of music

per month.

[44] Finally, the panel explained why it wished
that record labels be allowed to purchase the

_licence from CSI and then deal with the online
services. This would be both cost effective and
administratively more efficient, and would take
into account the fact that CSI does not represent
all of the repertoire offered by the labels

[45] Mr. Steven Globerman is Kaiser Professor
of International Business, Western Washington
" University, College of Business and Economics
and Adjunct Professor at the Faculty of Business

Administration, Simon Fraser University. He was '

asked to assess which, of the mastertone and
prerecorded CD markets, constitutes a better
proxy for permanent downloads. He was not
asked to suggest an appropriate price or rate.
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[42] Le panel a aussi parlé des sommes d’argent
et autres ressources que les maisons'de disques
consacrent a la découverte-et d ]a mise en valeur
d’artistes et 2 la production d’enregistrements . .
originaux qu’on peut ensvite commercialiser sous
forme de CD préenregistrés et de :
téléchargements. Ces coiits ne devraient pas
chuter simplement parce qu’on offrira désormais
des enregistrements en ligne. Le panel a comparé
Je tole des éditeurs 2 celui des maisons de disques
et soutenu que ces derniéres dépensent beaucoup
plus que les premiers pour découvrir et pour

développer de nouveaux talents.

[43] Le panel de la CRIA a fourni un apergu de
ce qu’ils croient &tre les distinctions entre les
sonneries authentiques ‘et Ja musique en ligne.
Contrairement aux téléchargements, les sonneries
authentiques sont des formes d’expression a la
mode. Les différences sur le plan des habitudes -
d’achat sont importantés : les consommateurs ont
tendance 2 acheter moins de'deux sonneries -
authentiques par mois, comparativement & plus
de vingt téléchargements de musique.

.[44] Enfin, le panel a explfqué pouﬂjuoi il

faudrait qu’on permette aux maisons de disques’
d’acheter la licence de CS, puis de traiter avec

Ies services en ligne. Cela serait 2 la fois rentable

et plus efficace, sur le plan administratif, et
tiendrait compte du fait que CSI ne représente -
pas ’ensemble du répertoire qu’offrent ]es '
maisons de disques.

[45] M Steven Globerman est professeur
titulaire de la Chaire Kaiser de commerce
international au College of Business and

" Economics a I’Université Western Washington et

professeur adjoint 2 la Faculté d’administration
des affaires de I'Université Simon Fraser. On lui
a demandé d’évaluer quel marché, celui des
sonneries authentiques ou celui des CD
préentegistrés, représente une meilleure référence

* pour Jes téléchargements permanents. Onne luia

pas demandé de suggérer un prix ou un taux
approprié.



{46] Professor Globerman began by examining
what makes the price paid for a factor of
production fair and equitable. That price should
be equal to the value of the input’s marginal

-16 -

product, which is the marginal productivity of the

input weighted by the price of the product.® He
then stated that intellectual property has .
characteristics that make it difficult, if not
impossible, to apply to it notions that are valid
when dealing with ordinary goods. For example,
contrary to what Professor Boyer stated, it is

. difficult, if not impossible, to conceive of such a

' thiﬁg as marginal consumption of intellectual
property. When using a divisible capital asset, it
is possible to influence the end result by .
increasing the use of the input: thus, for example,
one can use more fertilizer to increase the yield of
a crop. Intellectual property is an indivisible.

- capital asset. Either one uses it or one does not.

As a result, the notion that one can use a little
more or.a little less of intellectual property in
order to determine its value is not realistic.
However, assimilating the reproduction right to a

[46] Le professeur Globerman a d’abord examiné
ce qui fait que le prix payé pour un facteur de
production est juste et équitable. Ce prix devrait
étre €gal 2 la valeur du produit marginal d’'un
intrant, qui est la productivité marginale de
Pintrant pondérée par le prix du produit$ 1l a
ensuite précisé que la propriété intellectulle a
des caractéristiques rendant difficile, sinon -
impossible, &’y appliquer des notions qui sont
valables lorsqu’on a affaire  des biens ‘
ordinaires. Par exemple, contrairement 1 ce que
le professeur Boyer a déclaré, il est difficile,
sinon impossible, de parler en termes de
consommation marginale de Ja propriété
intellectuelle. Lorsqu’on utilise un actif
immobilisé divisible, on peut influencer Ie
résultat final en accroissant Putilisation de
Pintrant : on peut, par exemple, répandre plus .
d’engrais pour accroitre le rendement d’une
récolte. La propriété intellectuelle est un actif
immébilisé indivisible, dont on se sert on pas.

- La notion suivant laquelle on peut utiliser un peu

) capital asset makes it possible to define a fair and .

equitable input price in a similar way as for-
ordinary goods. - o

' [47] Professor Globerman then explained how he

compared permanent downloads to other _
potential proxy markets. Based on his notion of a
fair and equitable input price, he identified three
characteristics he considered helpful to determine
whether'a market constitutes an appropriate
proxy. Those are the price for which the goodis

 sold (output price), the costs incurred to produce "

and offer the good (input prices), and the seller’s
discount rate. Since no information was available
to determine the discount rate, Professor
Globerman chose to ignore that factor, adding
that this did not affect his analysis.

[48]' With respect to the first characteristic,
Professor Globerman stated that the closer the

plus ou un peu moins de propriété intellectuelle
afin d’en déterminer la-valeur est dong irréaliste.
Cependant, en assimilant I droit de reproduction

4 un actif immobilisé, il est possible de définir le
prix d’intrant juste et équitable de la méme fagon

. que pour des biens ordinaires.

[47] Le professeur Globerman a ensuite expliqué’
comment il a comparé Jes téléchargements

- permanents a d’autres marchés de référence

potentiels. En se fondant sur:sa notion du prix
Juste et équitable d’un intrant, il a identifié trois
caractéristiques qu’il juge utiles pour déterminer
si un marché représente une référence appropriée..
Ces caractéristiques sont le prix auquel le bien

~ est vendu (le prix de extrant), les cofits

encourus pour produire et offrir le bien (les prix

* des intrants) et le taux-d’escompte du vendeur.

En Iabsence de toute information permettant de
détemliner ce taux d’escompte, le professeur
Globerman a décidé de ne pas en tenir compte,

" ajoutant que cela n’influengait pas son analyse.

[48] En ce qui concerne Ia premiére
caractéristique, le professeur Globerman a
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output prices are in two markets, the r_noré likely
one is to constitute an appropriate proxy for the
other. Conversely, when prices in two markets
differ significantly, one probably does not
"constitute an appropriate proxy for the other. He
then observed that the retail price for. mastertones
-is three times that for permanent downloads. By-
contrast, the per-track retail price of a
~prerecorded CD is more or less-the same as the
price of a single permanent download. Using data
provided.in Messrs. Audley and. Hyatt s reply
evidence, Professor Globerman calculated the
-average price per track for both CDs and
permanent downloads. He concluded that the per
unit price was more similar between CDs and
permanent downloads than between mastertones
and permanént downloads.

[49] Professor Globerman then described the

- notion of “value chain”, which is a set of
activities carried out by a business to create a-
commercially valuable output. It is typically
comprised of primary activities (logistics,
operations, marketing, sales and customer
services) and support activities '(p]z'mning,
research, human resources management). Using
that notion, he disagreed with the conclusion of .

- - Messrs. Audley and Hyatt to the effect that input

© costs are very different between the prerecorded
CD and permanent download markets. He stated
that, once costs were properly accounted for,
they were closely comparable.

[50} Professor Globerman’s overall conclusion
was that these similarities between the input and

~ output prices of prerecorded CDs and permanent ‘

downloads confirm that the former probably
‘constitute the best available proxy to set the tariff
for the latter.

(51] Mr. Ted Cohen, former Senior Vice- .
President, Digital Development and Distribution

précisé que plus le prix d’extrants sur deux
marchés se rapprochent, plus il est probable que
I'un constitue une référence appropriée pour
Pautre. Le contraire est vrai lorsque les prix sur

 deux marchés different énormément. Il a ensuite

observé que le prix de détail des sonneries
authentiques est le triple de celui des
téléchargements permanents. A I” opposé, le prix
de détail par piste.d’un CD preenregxstrc est plus
ou moins le méme que le prix d}] téléchargement
permanent d une piste simple. A Paide de
données fournies dans la contre-preuve de

MM. Audley et Hyatt, le professeur Globermana:

calculé le prix moyen par piste pour les CD et les
t€léchargements permanents. I a conclu quele
prix 2 I'unité était plus similaire entre les CD et
les téléchargements permanents qu’entre les '
sonneries authentiques et les téléchargements

" permanents.

- [49) Le'prof'csseur Globerman a ensuite décrit 1a

notion de « chaine de valeur »; soit "ensemble

dactivités que réalise une entreprise pour créer

un extrant ayant une valeur commerciale. Cette
chaine se compose habituellément d’activités
principales (logistique, opérations,
commercialisation, ventes et services anx clients)
et d’activités de souuen (p]amf cation, recherche, .
gestion des ressources humaines). Invoquant cette
notion, il s’est déclaré en désaccord avec la
conclusion dé MM. Audley et Hyatt selon
laquelle il'y avait une tres grande différence, sur

.le plan des coilts des mtrant,sL entre les marchés

des CD préenregistrés et celui des
téléchargements permanents. 11 a précisé que ces
marchés étaient étroitement comparables une fois
les colits correctement comptabilisés.

{50} Le professeur Globerman a conclu
globalement que ces similarités entre les prix des

‘intrants et ceux des extrants des CD

préenregistrés et des télechargemems permanents
confirment que les premiers représentent )
probablement Ja meilleure référence dlspomb]e
pour f 1xer Je tarif des seconds.

[51] M. Ted Cohen, ex-premier vice-président au
développement numérique et 2 la distribution



for EMI Music, has p]ayc_ada key role in the
development of a number of online services. He

‘described.the costs associated with the delivery of:

a sound recordmg as a prerecorded CD and as a
download. He admitted that there may be
significant differences between the value chains -
in the physical and digital environments, but -

" maintained that the business model used to
market prerecorded CDs remains the closest to
digital downloads. In his opinion, mastertones
will cease to exist as a stand-alone business
within two years and will be bundled with
permanent downloads. If only for that reason, he
considers that the mastertone market i is not an
appropriate business model to use as a proxy.
Mastertones, in his opinion, are personalization
products, not music products. :

[52] Mr. Stephen Stohn, Partner at Stohn Hay
Cafazzo Dembroski Richmond LLP and expert in
the music businéss, was commissioned to -
summanze the typical contractual provisions and
agreements in the music industry relevant to.the
reproduction right and to suggest the most
appropriate proxy in the Canadian music market
to determine an appropriate royalty rate.

[53] M. Joseph Salvo, special counsel, Weil,

" Gotshal & Manges LLP, and as former counsel

- for SONY, one of the negotiators of the NDMAs,
testified about the genesis, content and impact of.
the NDMAs and on ‘the relevance of the
mechanical compulsory licence and of CCCs in
the digital environment in the United States.

[54] Messrs. Terry Canning, Vice-President and
General Manager of the Rogers Hi-Speed
Internet Service, Patrick McLean, General

" Manager of Consumer Internet Services at Bell
Canada, and Kerry Munro, General Manager of
Yahoo! Canada, described the development and

chez EMI Music, a joué un réle clé dans la mise
sur pied d’un certain nombre de services en ligne.
11 a décrit les cofits se rattachant 2 la distribution

d’un enregistrement sonore sous forme de CD

préenregistré et de téléchargement. 1l a reconnu
qu’il peut exister d’importantes différences entre
les chaines de valeur d’un environnement
matériel et d’un environnement numérique, mais
a soutenu que le modéle d’entreprise utilisé pour

* commercialiser les CD préenregistrés reste celui .
«qui se rapproche le plus de celui des

téléchargements numériques. A son avis, dici

“deux ans, les sonneries authentiques ne

constitueront plus une branche &’ activité
indépendante ct seront vendues avec Jes
téléchargements permanents. Ne serait-ce que
pour cette raison, il considére que le marché des
sonneries authentiques ne représente pas un
modele d’entreprise approprié 2 utiliser comme
référence. Les sonneries authentiques sont, 3 son
avis, des produits de- personnahsanon pas des
produits musicaux. ° : :

[52] M. Stephen Stohn, associé chez Stohn Hay ‘
Cafazz6 Dembroski Richmond LLP et spécialiste

de Yipdustrie de Ia _musique, a éié engagé pour

résurer les dxsposxnons et Jes ententes ,
com_ractuplles types dans I’industrie portant sur
le droit de reproduction et pour suggérer la

référence Ia plus appropriée sur le marché
'canadlen de la musique afin de déterminer un

taux de redevance convenable.

[53) M. Joseph Salvo, conseiller spécial chez

Weil, Gotshal & Manges LLP et ex-conseiller
pour SONY, I'un des négociateurs des NDMA, a
témoigné au sujet de la genése, du contenu et des
répercussions de ces ententes et de la pertinence
de Ia licence obligatoire de reproduction
mécanique et des CCC dans Ienvironnement
numérique aux Etats-Unis.

(54] MM. Terry Canning, vice-président et
directeur général des services Internet haute
vitesse de Rogers, Patrick McLean, directeur
général des services Internet aux consommateurs

.chez Bell Canada, et Kerry Munro, directeur

general de Yahoo! Canada, ont décrit le
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operations of the online music services provided
by their companies. They testified to the
precarious financial environment in which they
currently operate and to the time that it is
expected to take before these busmcssm can
- show a profit.

[55] Mr. Eddy Cue, Vice-President of Apple’s
iTunes, was responsible for the development and
implementation of the iTunes Music Stores;
which now operate in 22 countries. He described

“the development of the iTunes Music Store,
which offers over 2 million tracks in Canada and
over 3.4 million in the United States, ahd' now
include audio books, videos, movies and
television shows.

[56] Mr. Cue testified that- Apple established its
99¢ price point in the United States having

régard to its competition, which it viewed as
coming from two sources: free, unauthorized.
downloads and prerecorded CDs. The CD market
was important in determining a price and. -
business model because most people purchase
their music on CDs and that creates an
expectation of what an album is worth. When
Apple opened its Canadian online music service,
it looked at al} those factors, as well as _
considering the added advantage of not having to
change the North American pnce and mamtamed
the 99¢ price.

[57] Mr. Cue acknowledged that some of the
costs incurred in delivering prerecorded CDs are
. not incurred in delivering music online, but added

- that the online delivery of music involves other

costs that make the overall expense of delivering
a sound recording as significant in one as in the
other. He rejected comparisons between
mastertones and permanent downloads. In his
opinion, mastertones are a different product that
‘'uses music in a different way and targets'a .

- different market.

développement et le fonctionnement des services
de musique en ligne fournis par leurs sociétés. Hs
ont fait état du cadre financier précaire dans
lequel ces sociétés font actuellement des affaires

et trajté du temps qu’il faudra, d’aprés les .
prévisions, avant que ces entreprises ne puissent . -

_ déclarer des bénéfices.

[55) M. Eddy Cue, vice-président d’iTunes chez
Apple, a piloté le développement et la mise sur
pied des iTunes Music Stores, qui sont o
maintenant actifs dans 22 pays. 11 a décrit Ja mise
sur pied du magasin, qui offre plus de 2 millions
de pistes au Canada et plus de 3,4 millions aux
Etats-Unis, y compris des livres parlés, des

- vidéos, des films ¢t des émissions de télévision.

" [56] M. Cue a doclare que la société App]e a

€tabli son niveau de’ prix a 99 ¢ aux Etats-Ums
eu égard 2 Ja concurrence, qui, selon elle, venait
de deux sources :les téléchargements gratuits;

..non autorisés et les CD préenregistrés. Le marché :

des CD était important pour déterminer un prix et

“un modele d’entreprise, parce que la plupart des

gens achitent leur musique sur ces supports, ce
qui crée des attentes vis-3-vis de la valeur d'un
album. Lorsqu’elle a inauguré son service
canadien de musique en ligne, Apple a exammc .
ces facteurs et tenu compte de I'avantage
supplémentaire de ne pas avoir 4 modifier le prix
établi pour I"Amérique du Nord, et a maintenu
$on prix de 99 ¢.

[57] M. Cue a reconnu. que pour la distribution

dela musique en ligne, on ne supporte pas -
_ certains des cofits encourus pour assurer la
- distribution de CD préenregistrés. 11 a cependant

ajouté que distribuer de la musique en ligne
entraine d’autres cofits qui font que les dépenses

‘globales de distribution d'un enregistrement

sonore sont aussi importantes dans un cas que
dans I’autre. Il a rejet€ les comparaisons entre les
sonneries-authentiques et les téléchargements
permanents.- Les sonneries authentiques -
constituent, 2 son avis, un produit différent qui -
fait appel a la musique de fagon chffcrentc et qui
vise un marché dlfferent



[58) Mr. Cue compared the way in which iTunes_
clears rights in Canada, the United States and
Europe. In the United States, record labels

generally provide all necessary rights for one fee, ‘

having secured the right to reproduce the musical
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(58] M. Cue a comparé la fagon dont iTunes

" affranchit les droits au Canada, aux Ftats-Unis,

- work. In Europe, iTunes must purchase the rights -

for the sound recording and for the musical work
‘separately, but is able to purchase the right to
reproduce and communicate the work in a single
transaction. In Canada, iTunes must licence
separately the right to reproduce the musical

work, the right to communicate the musical 'work -

-~ and the right to reproduce the sound recording.

[59] The final panel consisted of Messrs. Upinder
Saini, Vice-President, New Products and Content
‘Development, Rogers Wireless, Andrew Wright, ,
Director of Business Developnient, Bell Mobility,
and Nauby Jacob, Director, Browser and
© Messaging Services, TELUS. Rogers, Bell and
TELUS offer both mastertones and permanent
‘music downloads to their subscribers. In Canada,
ringtone services were launchcd in 2001 and
- ynastertones were first offered in 2003.
" Permanent music downloads only became
available in 2005. In their opinion, mastertones
and downloads are separate products and are
marketed dlffercnt]y Mastertones are not a music
product but a personahzanon too]

N

. [60]) The Objectors contend that prerecorded CDs
are the appropriate proxy for permanent
downloads and, all things being equal, the price

. paid for the right to reproduce a musical work
should be the same for both. In their submission,
CDs and downloads are simply different delivery
_ mechanisms for the same product - sound
recordings of musical works. In Canada, the
price paid to copy musical works ontoa
prerecorded medium has varied over time, but
has always been the same whether the format
was vinyl, cassette or CD. In the Objectors’

et en Europe. Aux Ftats-Unis, ]&s..maisons de
disques offrent généralement tous les droits
nécessaires pour un méme prix, ayant obtenu le
droit de reproduire I’ceuvre musicale. En Europe,
iTunes doit acheter les droits pour '
Penregistrement sonore et pour 1’ceuvre musicale
séparément, mais peut acheter le droit de
reproduire et de communiquer I’ccuvre dans le
cadre d’une seule opération. Au Canada, iTunes
doit acheter séparément le droit de reproduire

I’ cenvre musicale, le droit de la communiquer et
Te droit de reproduire I’ enregistrement sonore.

[59] Le dernier panel se éomposait de
MM. Upinder Saini, vice-président aux nouveaux

- produits et au développement de leur contenu

chez Rogers Wireless, Andrew Wright, directeur
du développement des entreprises chez Bell
Mobilité, et Nauby Jacob, directeur des services
de navigation et de messagerie chez TELUS..
Rogers, Bell et TELUS offrent des sonneries.
authéntiques et des téléchargements permanents
de musique a leurs abonnés. Au Canada, les 4
services de sonneries ont €té€ lancés en 2001 et les
sonneries authentiques ont fait Jeur apparitionen
2003. Les téléchargements permanems de
musique n’ont ét¢ offerts qu’en 2005. Les
sonneries authentiques et les téléchargements
sont, d’aprés eux, des produits séparés et sont
commercxahses différemment. Les sonneries
authennques ne sont pas tant.des prodmts
musicaux que des outxls de personnahsanon

[60] Les opposantes prctendent que les CD
préenregistrés représentent le marché de référence
appropri€ pour les téléchargements permanents et
que, toutes choses égales, le prix payé pour le

droit de reproduire une ceuvre musicale devrait _
étre Je méme dans les deux cas. Elles soutiennent

que les CD et les téléchargements sont '
simplement des mécanismes différents de

" . distribution du méme produit : Venregistrement

sonore d’une ceuvre musicale. Au Canada, le prix
payé pour copier une ceuvre musicale sur un
support préenregistr€ a vari€ au fil du temps,



submission, there is no reason for this to change
in the digital environment.- .

[61] Consequently, the Objectors submit that the -

appropriate way to derive a rate for permanent
downloads is to start from the MLA and then
adjust it so as to determine the average net

* compensation paid in Canada for the
reproduction of a single track onto a prerecorded
CD. They then ask that this amount be converted
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* mais a toujours été le méme, indépendamment du

into a-percentage of the price of a download. The *

Objectors disagree with CSI's argument that the
value of the reproduction right has increased
simply because it is now possible to copy music
to a hard drive or portable music player.

C. Observations

{62] Pursuant to the Board’s directive on
proceduré, the Union des artistes and Artistl

- filed written observations dealing primarily with
the nature of, and limits to, the rights of
performers to authorize the reproduction of their
performances generally and in a digital
environment. The remarks outlined the
difficulties that may arise if record labels are
allowed to act as intermediaries for the licensing
of performers” rights. ‘The letter also argued for
the importance, where performers’ rights do

exist, of ensuring that fixed peiformances are not -

used “for a purpose other than that for which the
performer’s authorization was given” as is
provided in subparagraph 15(1)(b)(ii) of the Act.

V. ANALYSIS

" [63] To set a tariff in this instance, we must
perform the following tasks. The first is to
- determine the proxy that will be used to establish

format : vinyle, cassette ou CD. Les opposantes
soutiennent qu’il 0’y a aucune raison pour que
cela change dans Fenvironnement numérique..

[61] Par conséquent, les opposantes sont d’avis
que la bonne fagon d’établir un taux pour les
téléchargements permanents consiste a se fonder
sur la MLA, puis & ’ajuster de fagon a .
déterminer la rémunération nette moyenne payée
au Canada pour la reproducnon d’une piste
individuelle sur un CD préenregistré. Elles
demandent ensuite qu’on convertisse ce montant
en un pourcentage du prix d’un lélechargement

" Les opposantes sont en désaccord avec

I’argument de CSJ, selon lequel la valeur du droit

"de reproduction a augmenté simplement parce

qu’il est maintenant possible de copier de Ja
musiqué sur un dnsquc dur ou un lecteur portauf
de musique. .

C.} Observatiqns )

[62] Conformément. i la directive sor la
procédure de la Commission, I’Union des artistes

et Artist] ont déposé des observations écrites -

portant principalement sur la nature et les limites -
des droits qu”ont les artistes-interprétes

_d’autoriser 1a reproduction de leurs prestations en
_ général et dans un environnement numérique en

_ particulier. Leurs femarques esquissent les

difficultés qui pourraient survenir si1’on
permettait aux maisons de disques de jouer le’
réle @intermédiaires pour I'utilisation des droits

* de ces artistes. Elles sontenaient également dans

leur lettre qu’il est important, lorsqu’un

- artiste-interpréte a des droits, de s’assurer que les

exécutions fixées ne servent pas & une fin autre
que celle pour Jaquelle artiste-interpréte a donné
son autorisation, comme il est prévu au
sous-alinéa 15(1)b)(ii) de Ia Loi.

V. ANALYSE
[63] Poﬁr éfablir le présent tarif, nous devons.

effectuer cing-tiches : déterminer le prix de
référence qui servira a établir le tarif pour les



the tariff for permanent downloads. The second is
~ to adapt that proxy to the online music market
and establish the tanff for permanent downloads.
" The third is to detérmine the tariff for limited
downloads and on-demand streams. The fourth is
to select the rate base that will beusedto
calculate royalties. Finally, it will be necessary to
examine what role, if any, the record labels can
and should play in the context of the tariff we are

certifying. ~
A. The Appropriate Proxy

(64) Throughout this process, CSI and the
Objectors adopted the same approach. First, they
both contended that there is a readily available
proxy that should be used to set the tariff. .
Second, the proxy selected should be uséd to-set
_a price for permanent downloads and that price

can then be used to determine royalties for
limited downloads and on-demand streams. We
agree with this approach.

[65] While CSI and the Objectors agree on the
approach, they differ on what the appropriate
proxy should be. CSI favours mastertones, but
also offered some alternatives. The Objectors
argue that the price paid in the online market

should be derived from what record labels pay to

reproduce music on prerecorded CDs.

1. The Mastertone Market:

[66] CSI argues that the mastertone market is the
appropriate starting point. Mastertones and
permanent downloads form part of the same,
broad digital market. Both involve the sale of

 digital files of music that are delivered ‘
electronically to consumers. Though they are not
substitutes for each other, the business models
are very similar. We disagree, for the fol}owmg
reasons.

S

téléchargements perimanents; adapter ce prix au
marché de la musique en ligne et établir le tarif;
déterminer le tarif pour les téléchargements
limités et les transmissions sur demande; choisir
la base tarifaire servant au calcul des redevances;
enfin, examiner la nature du réle que les maisons
de disques pourraient et devraient jouer dans lc
contexte du tarif que nous homologuons

A. Le prix de référence approprié

[64] Pendant tout ce processus, CSI et les
opposantes ont adopté Ia méme approche. Elles
affirment qu’il existe un prix de référence évident

a utiliser pour fixer le tarif. Elles avancent quece

prix devrait servir 2 fixer un tarif pour Jes
téléchargements permanents. Elles estiment que

" ce tarif peut ensuite servir & établir les

‘redevances pour les t€léchargements limités et Ies

~ transmissions sur demande. Nous partageons-leur

point de vue.

(651 Méme si elles s’entendent sur I’approche,
CSI et les opposantes divergent d’opinion au
sujet du choix d’un prix de référence. La
premiére préfere les sonneries authentiques, tout
en offrant d’autres solutions. Les secondes
soutiennent qu'il faut €tablir le prix pour la
musique en ligne i partir di montant que les

“maisons de disques versent pour reproduire de la

musique sur des CD-préenregistrés.
1. Le marché des sonneries authentiques

[66] CSI affirme que le marché des sonneries
authentiques constitue Ie point de départ
approprié. Ces sonneries et les t€léchargements
permanents font partie du méme vaste marché
numérique. Les unes et les autres impliquent la
vente de fichiers namériques de musique -
distribués par voie électronique aux .
consommateurs. Les modéles d’entreprise sont
trés similaires, méme s'ils ne constituent pas des
substituts les uns pour Jes autres. Nous ne
sommes pas d’accord, pour les motifs suivants.



[67] First, mastertones are not a substitute for
permanent downloads. Downloads compete with’
" CDs; not mastertones. Mastertones are not priced
as a function of downloads, or 'vice-versa. Both
products may be delivered through similar -
modes, but that hardly is sufficient to justify a
choice of proxy. We agree with the many
witnesses who testified that mastertones are a
different product that serves a different purpose.
They are a personal identification medium, a
fashlon statement. Consumers purchase
permanent downloads to listen to them; no one
purchases a mastertone to listen to it on a
computer or an iPod.

".[68] Second, we agree with Professor Globerman
‘that mastertones do not have the required.
characteristics of a good proxy for permanent

* downloads. Simply put, the input and output

prices in these markets are too different for one -

to be helpful in the other. Permanent downloads
sell for as little as one-third of the price of

- mastertones. This is a strong signal that each

product may exhibit different characleristics. CSI

simply failed to account for that difference.

[69] Finally, in our opinidn, the mastertone
market is not mature enough, and its future too
uncertain, for it to serve as a reliable proxy. The'
industry’s revenues and expenses havc not yet
-reached a stable level of growth. Mastertones
‘may not last as a stand-alone business. It would
be inappropriate to establish a tariff using a
proxy based on such uncertain grounds

2 Other Proxies Proposed by CSI

[70] The three alternative proposals offered in the
reply evidence of Messrs. Audley and Hyatt

[67] Premicrement, une sonnerie anthentique
n’est pas un substitut pour un téléchargement
permanent. Les téléchargements font concurrence
aux CD, pas aux sonneries. Le prix d’une
sonnerie authentique n’est-pas fonction des
téléchargements, ni vice-versa. Le fait que les
deux produits sont distribués par des moyens
similaires ne suffit pas  justifier le choix d’un

. prix de référence. Nous sommes d’accord avec

les nombreux témoins qui ont déclaré quune .
sonherie authentique constitue un produit
différent servant 2 une fin différente. C’est un-
moyen d’identification personnelle, une forme
d’expression i la mode. Le consommateur achéte

- un téléchargement permanent pour I’écouter;

personne n’achéte une sonnerie authcnthue pour
Pécouter sur un ordmateur Ou Sur un lPOd

[68] Deuxiemement, nous sommes d’accord'avec
Paffirmation du professeur Globerman selon
laquelle les sonneries authentiques ne possédent
pas les cafactén'sﬁqu&c requises d’un bon prix de -
référence pour les téléchargements permanents.

' Tout mmp]ement les prix des intrants et des

extrants sur ces marchés sont trop différents pour
quc] un soit utile pour Pautre. Un

. téléchargement permanent se vend pour aussi peu

que le tiers du prix d’une sonnerie authentique, ce
qui indique bien que chaque produit peut afficher
des caractéristiques différentes. CSI n’a
simplement pas tenu compte de cette différence.

[69] Enfin, A notre avis, le marché des sonneries
authentiques n’est pas suffisamment établi et son
avenir est trop incertain pour qu’il serve de
référence fiable. Les revenus et les-dépenses de

" Pindustrie n’ont pas encore atteint un niveau
-stable de croissance. Ce marché risque de ne pas

survivre en tant que branche d’activité
indépendante sur Internet. 1l serait in_approprié
d’établir un tarif 2 I'aide d’un prix de référence
reposant sur des fondements aussi incertains.

2. Autres prix de référence proposés par CSI

[70] Les trois propositions de rechange soumises -
dans la contre-prenve de MM. Audley et Hyatt



suffer froin a number of common problems. All
are based on approximations; at best, they can
only be used as validation measures. All compare
" percentages, when-comparisons of actual

- amounts seem preferable. Finally, we agree with

. Professor Globerman that when the actual net
amounts received by a record label are compared,
all seem to confirm, not contradict, lns
conclusxons

- 3. The Prerecorded CD(Markel

[71] The Objectors offer four reasons to argue
that the amount paid for the right to reproduce a
" musical work onto a prerecorded CD is a good -
starting point. First, permanent downloads
compete with prerecorded CDs and are priced
accordingly. Second, as Professor Globerman
demonstrated, the value chains for:the two
products, as well as their.input and output prices,
are sufficiently close to justify using orie to set
the amount for the other. Third, permanent
downloads are just another form of sound
recording. The media onto which a-recording is
reproduced has changed over time, but the price
paid to reproduce a musical work has always
been the same at any given time irrespective of
the type of medium onto which the work has been
put.” Fourth, online services view physical CDs
as a substitute product, and CD Tetailers as their
competitors. We agree with the Objectors.

[72] CSI puts forth three main arguments to
support its submisston that the prerecorded CD
market Is not an appropriate starting point. We
are not persuaded by these arguments.

[73] CSI argues that the use made of the _
reproduction right in the online market is very:
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comportent un certain nombre de problémes
communs. Toutes reposent sur des '
approximations. Au mieux, elles pourraient
servir de mesures de validation. Toutes ont pour
point de comparaison des pourcentages, alors que
des comparaisons de montants réels paraissent
préférables. Enfin, nous sommes d’accord avec
Paffirmation du professeur Globerman, qui
indique que lorsque I’on compare les montants
nets réels que touche une maison de disgues, tous -
paraissent conﬁrmer, non pas contredxre, ses

- conelusions.

3. Le marché des CD préenregistrés

[71) Les opposantes soutiennent que le montant

payé pour le droit de reproduire une ceuvre
musicale sur un CD préenregistré constitue un

‘bon point de départ, ‘et ce, pour quatre raisons.

Premiérement, les te’]echargements permanents
font concurrence aux CD préenregistrés et leurs

: pnx sont établis en consequence. Deuxi¢mement,

comrpe le professeur Globerman I’a démontré, les
chaines de valeur pour les deux produits, de

‘'méme que les prix de leurs intrants et extrants, se

rapprochent suffisamment pour justifier qu’on en
utilise un afin de fixer la valeur de autre.
Troisiémement, le téléchargement permanent est
simplement une autre forme &’ enregistrement
sonore. Le support auquel on Iincorpore a
changé au fil du temps, mais Je prix payé pour
reproduire 1’ceavre musicale a toujours été le
méme, indépendamment du type de suppoit sur
lequel elle est copiée.” Quatriémement, les -

.~ services en ligne considérent que le CD matériel

est un produit de substitution et que les vendeurs
au détail de CD sont leurs concurrents. Nous
sommes d’accord avec les opposantes.-

‘ (72] CSI avance trois'argumems principaux pour

expliquer pourquoi elle considére que le marché
des CD préenregistfés_ne constitue pas un point
de départ approprié. Ces arguments ne nous
convainquent pas.

[73] CSI soutient que Putilisation qu’on fait du
droit de reproduction sur le marché en ligne est



different, and much more extensive, than in-the
prerecorded CD market. The delivery of a
prerecorded CD involves only two copies: the
master recording and the CD itself. The delivery
of a permanent download involves at least the
creation of a digital master file and its
reproduction onto the online service’s server, in
addition to the downstream copies made by the
service’s customers on any number of media and
devices. Insofar as this is either correct® or
relevant, this can be taken into account through
an adjustment in the rate and therefore, does not
reduce the usefulness of the MLA as a Proxy.

[74] CSI also argues that online music services
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trés différente, et beaucoup plus importante,.que
celle qu’on en fait sur le marché des CD
préenregistrés. La distribution d’un CD
préenregistré ne nécessite que deux copies : la
bande maitresse et le disque compact lui-méme.

" La distribution d’untéléchargement permanent

use the reproduction right in a manncr that allows -

. them to create a consumer experience that differs
substantially from what occurs-when a consumer
purchases and uses a prerecorded CD. For
example, online consumers enjoy a greater -
variety. and choice of music, the ability to -
purchase individual tracks, to create their own”
playlists, to sample excerpts before making a -
purchase and to research their purchases at their

" Jeisure, much more effectively and thoroughly -
than in a record store. Again, be that as it may, it
does not deter from the usefulness of the MLA as
a proxy. Over the years, record stores have
changed the way they sell sound recordings. . -

' Many times, the industry has even changed the
format in which sound recordings are offered:
singles have come and gone; and now appear

- poised to make a comeback in the digita} world.
And yet, the MLLA has always set the same price
for a track, whether sold as a single or as part of
an album.

{75} Finally, CSI points out that record labels do
not play the same role in the digital and physical-
worlds. Labels no longer manufacture or
distribute finished goods. Instead, they licence .
their sound recordings to online services, who

nécessite au moins la création d’un fichier maitre
numérique et sa reproduction sur le serveur du
service en ligne, en plus des copies en aval faites
par le client du service sur un certain nombre de
supports et d’appareils. Dans la mesure ob cela
est exact® ou pertinent, on peut en tenir compte
en ajustant le taux, ce qui ne réduit donc pas

Yutilité de la MLA en tant que référence.

[74] CSI affirme aussi que les services de

rﬁusique en ligne utilisent le droit de reproduction
d’une fagon qui leur permet d’offrir au
consommateur une expérience trés différente de .

"ce qui se passe guand on achéte et utilise un CD

préenregistré. Les consommateurs en ligne, par
exernple, ont acces A une plus grande variété et
un plus grand choix de musique, peuvent acheter -
des pistes individuelles, créer Jeurs propres listes-

" d’écoute, écouter des extraits avant d’acheter et - - .
-effectuer des recherches pour leurs achats guand

bon Jeur semble, et ce, beaucoup plus
efficacerient et minutieusement Gue chez un
disquaire. Encore une fois, quoi qu’il en soit,
cette affirmation ne réduit pas P'utilité de la MLA
commee référence. Au fil des ans, les disquaires
ont modifié leur fagon de vendre des
enregistrements sonores. L’industrie a méme

~ souvent modifié Je format sons lequel elle offre

ses enregistrements; le disque simple, qui a connu
ses heures de gloire, semble maintenant prét 2
resurgir dans I"univers numérique. Et pourtant,
ona toujours fixé dans la MLA le méme prix
pour une piste, qu’elle soit vendue
individuellement ou qu’elle fasse partie dun

" album.

[75] Enfin, CSI fait remarquer que la maison de
disques ne joue pas Je méme role dans les univers
numgérique et matériel. Elle ne fabrique plus et ne
distribue plus de produits finis. Elle octroie des
licences. pour ses enregistrements sonores a des



then reproduce them for distribution and

- authorize their subscribers to make further
copies. This is not relevant. From an economic
perspective, prerecorded CDs and permanent
downloads simply are different ways of
marketing sound recordings that are meant to be
listened to by the same consumer in the same
manner:® The price paid to reproduce a musical
work embedded onto a sound recording should be
the same, irrespective of the way-in which that

’ recotding is marketed.

- [76] On a related point, we reject the position
developed by CSI on the differences in the
respective value chains. When the Internet is used
to deliver recorded music, it remains necessary to
carry out important stages of the value chain
such as production, distribution and inventorying.
Though the input mixes may be- different,
marketing the product still requires performing
every specific stage. For example, inventory
‘costs will involve renting or buying server space

" rather than warehouse space, while distribution
‘will require bandwidth instead of trucks.

[77) We therefore find that the price for
permanent downloads should be determined usmg
- the price currently paid to reproduce a musical
work onto a prerecorded CD. This rate has been
set at 7.7¢ per track, plus 1.54¢ per minute or -
. fraction thereof over 5 minutes, since 2002. Even
though the latest MLA expifed at the end of June
2006, that rate continues to be used while the
parties renegotiate the agreement. We will
therefore use that rate as a starting point even
though the effective rate may be slightly higher
due to the existence of sound recordings lasting
more than 5 minutes. We do not see the need to
make the correction, which would probany be
-margmal at best.
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services en ligne, qui ensuite les reproduisent afin
de les distribuer et autorisent leurs abonnés i en
faire d’autres copies. Cela n’est pas perl.mcnt.

"D’un point de vue économique, Jes CD -

préenregistrés et les téléchargements permanents
sont simpleiment des moyens différents de
commercialiser des enregistrements sonores
destinés a étre écoutés de Ja méme fagon par les

- mémes consommateurs.” Le prix- payé pour

reproduire I’ceuvre musicale incorporée i un
enregistrement sonore devrait étre le méme,
mdépendamment du moyen de commercnahsauon
de cet enregnstremem

[76] Dans le méme ordre d’ idées, nous rejetons la
position de CSI au sujet des différences a
Pintérieur de chacune des chafnes de valeur.
Ldrsqu’on utilise Internet pour distribuer de Ia
musique enregistrée, i1 faut quand méme passer
par les £tapes importantes de la chaine de valeur
comme la production, la distribution et
Pétablissement de I'inventaire. Méme si les
combinaisons d’intrants peuvent étre différentes,
la commercialisation du produit exige éncore la
réalisation de chacune des étapes. Par exemple,

* les coiits de stockage impliqueront 1a location ou

I"achat d’un espace sur un serveur, plutdt que
dun espace dans un entrepdt, tandis que la’
distribution exigera de la bande passante plutot
que des camions.

[77] Nous concluons donc qu’i] faut déterminer
le prix des téléchargéments permanents a partir
du prix actuel]emem payé pour reproduire une
ceuvre musicale sur un CD préenregistré. Ce taux
est fixé depuis 2002 3 7,7 ¢ la piste, plus 1,54 ¢
la minute ou fraction de minute au-dela de 5

-minutes. Méme si la plus recen(e MLA a pris fin

2 ]a fin de juin 2006, ce taux continue d’étre
utilisé pendant que les parties renégocient le -
contrat: Nous utiliserons donc ce taux comme
point de départ, bien que le taux effectif puisse
étre légérement supérieur en raison de I’existence
d’enregistrements durant plus de 5 minutes. Nous
ne voyons pas la nécessité d’effectuer la-
coriection, qui serait probablement mmlme dans
le meilleur des cas.



B. Deriving a Rate for Permanent Downloads

1. A Percentage Rate

[78) In Canada, the price paid to reproduce

_ musical works onto sound recordings has always
been expressed as a number of cents per track.
Attempts were made recently to harmonize
Canadian practice with that of most foreign
Jjurisdictions and set the rate as a percentage of

wholesale or retail. This has not occurred to date.

[79] In these proceedings, both sides request that
the rate be expressed as a percentage. The Board
has alluded to the merits of this approach many
times over the years. Setting the rate as a =

percentage permits the royalty to vary according

to the value the market attributes to the final

- - product and to the business cycles of an industry.

1t also avoids the need for repeated adjustments
to take into account the effect of inflation.

{80} Several agreements between record labels
and online services contain rates expressed in
cents. Setting a rate in percentage for the use of
" musical works will result in variations in the
relative remuneration of authors, performers and
~ makers as the price of online music varies. This
. could eventually become an issue the parties will
have to deal with. It does not, however, take
" away from the inherent merits of using a
"percentage in this tariff.

2. Adjusting the MLA Rate

" [81] Before deriving a rate, it'is necessary to

examine the various adjustients to the MLA rate -

proposed by CSI and the Objectors.

- [82] The Objectors proposed two adjustments
that are based on Mr. Stohn’s analysis. His |
stated objective was to ensure that the rate for
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B. Calcul d’un taux pour les téléchargements
permanenis

1. Etablissement d’un pourcentage

: [78] Au Canada, le prix payé pour reproduirc

une ccuvre musicale sur un enregistrement sonore
a toujours €t€ exprime en cents-par piste. On a
récemment tenté &’ harmoniser la pratique en
usage au Canada avec celle dela plupart des
marchés étrangers et de fixer le taux sous forme
de pourcentage du prix de gros ou de détail, mais
jusqu’ici sans succes. ‘

[79] Dans Ja présente affaire, tous demandent

. d’exprimer le taux sous forme de pourcentage.

Au fil des ans, la Commission a souvent fait
allusion aux mérites de cette méthode. Fixer le

" taux sous forme de pouréen;age permet a la

redevance de varier suivant la valeur que le
marché attribue au produit final et les cycles
économiques d’une industrie. Cette fagon de
procéder évite également d”avoir i faire des
ajustements & répétition pour tenir compte de
Peffet de I’inflation. .

[80] Plusieurs ententes entre maisons de disques

et services en ligne renferment des'taux exprmés

en cents. Le fait de fixer un taux en pourcentage

" pour P'utilisation d’ceuvres musicales entrainera

des variations de la rémunération relative des
auteurs, artistes-interprétes et producteurs, en
fonction des fluctnations de prix de la musique en
ligne. Cela pourrait devenit un enjen que les
parties auront a régler, mais n’enléve rien aux

- mérites inhérents de Iutilisation d’un

pourcentage dans le présent tarif.
2. Afusterhenl du taux de la MLA

[81] Avant de calculer. un taux; il faut examiner
les divers ajustements que CS1 et les opposantes
proposent d’apporter au taux de la MLA.

[82] Les opposantes ont proposé deux )
ajustements reposant sur ’analyse de M. Stohn.
L’objectif déclaré de ce dernier consistait 3



98-

permanent downloads ¢orrespond to the effective

average rate being paid for the reproduction of

_ musical works onto prérecorded CDs. Both

_ adjustments seek to account for discounts that

" result from the application of CCCs. Their
combined effect would be to reduce the rate by
approximately 32 per cent. .

[83] These adjustments are eithér'unhecessary or .

irrelevant. First, Mr. Stohn admitted that not all
sonnd recordings are subject to CCCs and that no
available information would allow himto
estimate the propoition of those that are. Second,
though the evidence was contradictory in this
respect, it would appear that the impact of CCCs
in the market for permanent downloads is
significantly less than in the prerecorded CD
market. For example, in the United States, where
CCCs originated, provisions in a record deal
signed after June 22, 1995 that purport to allow a
- record label to obtain a mechanical licence ata- -

reduced rate for a “digital phonorecord delivery” -

are-in effect inoperative.'® Third, CCCs are
designed first and foremost for the physical
world: it is difficult to conceive of “free goods™,
as this expression is used in CCCs, on iTunes.
Finally, and most importantly, CCCs exist -
because labels designed them and ‘ask for them.
.As a result, they are most able to lead cogent and
convincing evidence about the relevance and role’
of these provisions in the digital environment. .
‘They did not. Absent such evidence, the prudent
course is simply to ignore CCCs. 4

[84] The Objectors submit that the tariff, for the
reproduction of musical works, should be
discounted to reflect the value of the right to

communicate these same works. The submission -

is based on two false assumptions. The first is
that this decision will establish the price for all
rights. This is simply not the case." The second

veiller a ce que le taux pour les téléchargements

. permanents corresponde an taux moyen en

vigueur payé pour la reproduction d’une ccuvre
musicale sur-un CD préenregistré. Les deux
ajustements visent a prendré en considération des
escomptes qui découlent de }’application de la
CCC. Combinés, ils auraient pour effet de
réduire Je taux d’environ 32 pour cent.

" . [83] Ces deux ajustements sont inutiles ou hors

de propos. Premi¢rement, M. Stohn a admis que
tous Jes enregistrements Sonores ne sont pas
assujettis a des CCC et qu’aucun renseignement
disponible ne Jui permettait d’estimer la -~
proportion de ceux qui Je sont. Deuxiémement, -
méme si la preuve était contradictoire sous ce
rapport, il semblerait que les répercussions de la
CCC sur le marché des téléchargements
permanents soient bien moindres que sur le.

. marché des CD préenregistrés. Par exemple, aux

Fitats-Unis, ot la CCC a pris naissance, les

* dispositions d’un contrat signé aprés le 22 juin

1995 censées permettre & une maison de disqués
d’obtenir des droits de reproduction mécanique a
un taux réduit pour la distribution d’un
enregistrement sonore numérique sont dans les
faits inopérantes.’® Troisiémement, Ja CCC est
congue d’abord et avant tout pour le monde
matériel : il est difficile d’associer des « biens

© gratuits », tels qu’on en parle dans les CCC, 2

iTunes. Enfin et surtout, si les CCC existent,

c’est que les maisons de disques les ont inventées

et qu'elles les demandent. Elles sont donc le plus
en mesure de fournir une preive forte et
convaincante quant & la pertinence et au role de
telles dispositions dans lé monde numérique.
Elles ne I’ont pas fait. En I’absence d’une telle .
preuve, Ia voie de la prudence consiste -
simplement 2 ne pas les prendre en considération.

[84] Les opposantes estiment qu’on devrait

. prévoir un escompte dans le présent tarif, qui vise

1a reproduction &’ euvres musicales, afin de
refléter la valeur du droit de. communiquer ces
ceuvres. Cette prétention repose sur deux
hypothéses erronées. La premiére, c’est que la
présente décision établira le prix pour tous les



is that the price should be the same whether one
or two rights are required to deliver a product.
The Board has rejected that argument more than
once.'? In addition, the proxy that we have

* adopted is the one proposed by the Objectors. It
involves only the reproduction right.

[85] For its part, CSI proposed two adjustments.

[86] The first viould account for the fact that
members of ADISQ currently pay SODRAC

mechanical royalties of 8.9¢. Messrs. Audley and .

. Hyatt proposed an adjustment based on the
assumption that the SODRAC-ADISQ
agreement applies to 15 per cent of the Canadian
_.market. The Objectors argue this number is too
high; in their opinion, SODRAC’s overall share
of the Canadian market is 15 per cent and
ADISQ accounts for only one third of
SODRAC’s business, or 5 per cent of the total
market. The rest would be governed by
SODRAC’s agreement with CRIA, which uses
the 7.7¢ rate. In our opinion, CSI could have
provided information allowing us to determiine
precisely the importance of the SODRAC- .
ADISQ agreement in the Canadian market; it did
not do so. We find the figures advanced by the
Objectors inherently more credible, given what

. the Board has'learned over the years of theé

" Canadian market for prerecorded CDs. In any

" event, even if we accepted CSI’s submissions, it
would only have a marginal impact on the result.
The correction to account for the SODRAC-
ADISQ agreement yields an adjusted rate of
7.8¢.

[873 The second proposed adjustment would take

. into account that online services expressly grant
consumers the right to make several copies of a

" download onto any number of devices or media.
Some of these copies may be private copies; -
others are not and therefore, require the -
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droits, ce qui n’est simplement pas Je cas.” La

- seconde, ¢’est que le prix devrait étre Je méme,

qu’il faille un ou deux droits pour distribuer un
produit. La Commission a rejeté cet argument
plus d’une fois." Le prix de référence que nous
avons adopté est, en outre, celui proposé par les
opposantes. Il n’englobe que le droit de
reproduction. '

* [85] CSI a, pour sa part, proposé deux

ajustements.

[86] Le premier tiendrait compte du fait que les
membres de "ADISQ paient actuellement 2 la
SODRAC des droits mécaniques de 8,9 ¢.
MM. Audley et Hyatt ont proposé un ajustement
fondé sur I’hypothése selon laquelle ’entente

“entre Ja SODRAC et 'ADISQ s appllque a

15 pour cent du marché€ canadien. Les .

_opposantes soutiennent que ce pourccntage est

trop €levé; la SODRAC détient globalement, 3
leur avis, 15 pour cent du marché canadien et

I’ ADISQ ne représente que le tiers des affaires de
Ja SODRAC, ou 5 pour cent du marché total. Le
xeste serait régi par I'entente conclue avec la”
CRIA, qui utilise le taux de 7,7 ¢. A notre avis,
CS1 aurait pu fournir de I’information permettant
de déterminer piécisément ’importance de
I’entente entre la SODRAC et I’ADISQ surle

. marché canadien; elle ne I’a pas fait. Nous

considérons les chiffres présentés par les
opposantes comme €tant plus crédibles, compte
tenu de ce que la Commission a appris av fil des

" . ansdu marché canadien des CD préenregistrés.
- De toute fagon, méme si nous acceptions les

arguments de CSI, cela n’aurait que des
répercussions minimes sur le résultat. La

 correction permettant de tenir compte de entente

entre la SODRAC et ' ADISQ donné un taux
ajusté de 7,8 ¢.

[87] Le second ajustement proposé tiendrait
compte du fait que les services en ligne accordent _
expressément aux consommateurs le droit de
faire plusieurs copies d’un t€léchargement sur un

‘éventail d*appareils ou de supports. Certaines de

ces copies peuvent €tre des copies privées;



rightsholder’s permission. At first glance, one
would expect that consumers get added value
from being able.to make more than one copy,
even When"lhal. option is not being exercised.’ It
could also be argued that being able to authorize
their subscribers to make more than one copy
gives onliné services a competitive advanta ge
over retailers of prerecorded CDs. If so, the
MLA rate should be adjusted to take into account
the value of these additional rights. There is
evidence to the effect that the right to make extra
.copies is worth something in at Jeast the wireless
services market, where consumers pay less when
music is downloaded only onto.a PC than when it
is downloaded onto both a cell phone and a PC.

* [88] That being said, this is not the occasion to .

determine whethcr or by how much, the price

- should be mcrcased on this account. First, there

" is not enough evidence of what the right to. make
extra copies might be worth. Second; there may
be factors that tend to consxderably reduce this
added value. For -example, the fact that

’ prcrecorded and downloaded tracks sell at
approximately the same price may md_xcatc that
the right to make additional copies is actually

being given away to clinch the sale; nothing else -

seems important. Existing agreements between
record labels and online services tend to show
that labels have come to this conclusion. Third,

- expressing the rate as a percentage of the retail
price will allow the market to implicitly attribute
the value these additional rights may have as is
the case with wireless downloads

[89] However, we reject the argument of the

- Objectors that it is unnecessary to account for
these extra copies. To say that the MLA already
takes into account that.consumers are able in
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d’autres ne le sont pas. 1l faut donc. ]a permission
du titulaire de droits pour les faire. Au premier
coup d’ceil, on s’attendrait 2 ce que les. '
consommateurs tirent une valeur ajoutée de Ia
possibilité pour eux de faire plus d’une copie,

méme lorsqu’ils n’exercent pas cette option."* On

pourrait aussi soutenir qu’en pouvant autoriser
leurs abonnés a faire plus d’une copie, les
services en ligne détiennent un avantage
concurrentiel par rapport aux détaillants de CD
préenregistrés. Si c’est le cas, il. faudrait ajuster

‘le taux de la MLA pour tenir compte de la valeur

de ces droits additionnels. La preuve démontre
que le droit de faire des copies additionnelles 2 -

-une certaine valeur, du moms sur le marché des

services sans fil, o le consommaleur paie moins

B Jorsqu’il télécharge de la musique uniquement sur
" - un erdinateur personne] que lorsqu’il Ia

.té]echargc aussi sur son té]ephone cellulaire.

[88] Cela dit, ce n’est pas le moment de
déterminer si le prix devrait éire_ majoré pour
cette raison, et de combien; le cas échéant. Tout
d’abord, il n’y a pas suffisamment de données
concluantes permettant de déterminer ce que le
droit de faire des copies additionnelles pourrait

-valoir. Deuxiémement, il peut exister des facteurs.

qui contribueraient A réduire considérablement
cette valeur ajoutée. Le fait, par exemple, que Ies.

_pistes-préenregistrées et téléchargées se vendent

environ au méme prix pourrait signifier que dans
les faits, on donne gratuiternent Je droit de faire

~ des copies additionnelles pour conclure la vente;

rien d’autre ne parait avoir &’ impertance. Les
ententes actuelles entre Jes services en ligne et les

-maisons de disques ont tendance 3 montrer que

ces derniéres en sont venues 2 cette conclusion.
Troisi€mement, exprimer le taux sous forme de
pourcentage du prix de détail permettra au .

marché d’attribuer implicitement la valeur que.

-peuvent avoir ces droits additionnels, cornme

daps le cas des téléchargements sans fil.

[89] Nous rejetons cependant I’argument des

- opposantes selon lequel il'n’est pas nécessaire de

tenir compte de la possibilité de faire des copies
addmonnel]es Dire que la MLA tient déja



practice to make an unlimited number of copies

- is to argue that the MLA factors in a largely
illegal activity. In addition, to argue that the
private copying regime already takes care of
these copies is to look at the issue from the

. wrong end of the telescope. CSI’s suggestion that
section 80 of the Act applies only to copies that
have not otherwise been authorized is incorrect.
A private copy is a private copy, whether- or not
it was authorized. However, some of the copies'
online services authorize clearly are not private .
copies. More importantly, the private copying

. régime exists to compensate the effects of a
market failure, without being contingent on the
extent of that failure. Confronted with this
conundrum, and-with-a view to reinforcing the
nexus that must exist between the regime and its
stated objectives in order for the regime to remain
constitutional]y‘ valid, the Board decided early on
that it-would discount authorized private copies

from the calculation of thie levy and leave it to the

market to set the price for such copies.

3. The Average Retail Price of a Downloaded -
Track; the Resulting Rate

[90] The numerator that we will use to set the
. rate for permanent downloads, as indicated in

paragraph 86, is 7.8¢. In order to derivea
_ percentage rate, we now need to deterimine the

- average retail price of a downloaded track.

[91] The predominant retail price for single track
permanent downloads appears to be 99¢. iTunes
sells virtually all of its single tracks for that
price. Some competitors sell tracks for more and

~sometimes offer promotions forless. Even in the -

‘unlikely scenario that 10 per cent of tracks were
sold at $1.19, the average price of a track would
increase by only 2¢. We find that 99¢ is a

- reliable estimate of the average price of a single-
track permanent download in Canada.
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compte de ]a capacité pratique des
consommatenrs de faire un nombre illimité de
copies, c’est affirmer que cette entente prend en
compte une activit€ en grande partie illégale. En
outre, avancer que le régime de copiecprivée voit
déja A ces copies, c’est envisager la question par
le mauvais bout de }a lunette. CSI fait errevr
Jorsqu’elle suggére que Iarticle 80 de 1a Loi ne
s’applique qu’aux copies qu’on n’a pas par
ailleurs autorisées. Une copie privée, autorisée ou
non, est une copie privée. Cela dit, certaines des
copies que les services en ligne antorisent de faire
sont manifestement autre chose que des copies
privées. Plus important encore, le régime de copie -
privée a €té créé pour contrebalancer les effets
d’un échec de marché, sans le subordonner 3’
Pampleur de I’échec. Confrontée a ce probléme
épineux et désireuse de renforcer le lien qui doit-
exister entre le régime et ses objectifs déclarés

_ pour que ce régime demeure

consmutxonncl]cment valide, la Comm:ssxon a

. décidé trds tot qu’elle soustrairait les copies

privées autorisées lors du calcul des redevances
et laisserait le marche determmer le prix de ces
copies.

3. Prix de détail moyen d’une piste telechargee
et taux applicable

[90] Le numérateur que nous utiliserons pour
établir le taux applicable aux téléchargements
permanents, tel qu’il est indiqué au paragraphé
86, est 7,8 ¢. Nous devons maintenant déterminer
le prix de détail moyen d’une piste té]echargce
afin de calculer un pourcentage.

[91] Le prix de détail prédominant pour le
téléchiargement permanent d’une piste
individuelle semble étre de 99 ¢. iTunes vend
pranquement toutes ses pistes individuelles a ce
prix. Certains concurrents vendent des pistes plus
cher et offrent parfois des promotions 2 prix
réduit. Méme dans le scénario improbable ot I'on
aurait vendu 10 pour cent des pistes 2 1,19 $, le
prix moyen d’une piste n’augmenterait que de

2 ¢. Nous concluons que 99 ¢ est une estimation
fiable du prix moyen au Canada d’un

-téléchargement permanent d’une piste.



[92] In the physical world, a reproduction
triggers the same amount of remuneration
whether it is sold as a single or as part of an
album. On the other-hand, the average price of a
- track is pot the same when it is sold as part of an
album. This price must be factored into our
c;i]culalioné; iTunes sells most of its albums for
$9.99." According to Mr. Cue, the average
" number of tracks on an album downloaded from
. iTunes is 13." The average price per track on an
album is then 77¢. According to numbers on
sales of permanent downloads provided by CSI,
" 55 per cent of all tracks sold as permanent
downloads are singles, and 45 per cent are part
of an album. Using these weighted figures yields
an average price per track sold as a permanent
download, either as a single or included on an

album, of 89¢, resulting ina rate of 8.8 per cent

[7.8¢ = 89¢].

[93] Subject to an adjustmem discussed later, we
certify that rate. We want the tariff to generate.
the same amount of royalties as if online music
services paid 7.8¢ per track. The following
“Table 1 shows that, if the relative share of album
and single-track sales remains relatively stable,
- that result will be achieved.

X 16
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[92] Dans le monde matériel, une reproduction
enclenche le versement d’un méme montant, '
qu’elle soit vendue 2 la piéce ou fasse partie d’un
album. Par contre, le prix moyen d’une piste
individuelle n’est pas le méme lorsqu’elle est
vendue en tant que partie d’un album. Nous

‘devons prendre en compte ce prix dans nos

calculs. iTunes vend la plupart de ses albums
9,99 $."* D’apres M. Cue, un album téléchargé a’
partir d’iTunes renferme en moyenne 13 pistes. '
Le prix moyen par piste sur un album est donc
77 ¢. Selon les chiffres sur les ventes de
téléchargements permanents fournis par CSI, 16
55 pour. cent de toutes les pistes vendues sous

- forme de téléchargements permanents sont

individuelles et 45 pour cent font partie d’un

_ album. Ces chiffres ponderes donnent un prix

moyen de 89 ¢ par piste vendue sous forme de
téléchargement permanent, qu’il s’agisse d’une
piste individuelle ou faisant partie d’un album, ce

- qui se traduit par un taux de 8,8 pour cent

[78¢ 89 ¢].

: [93] Nous homologuons ce taux sous réserve

d"un ajustement dont nous traiterons plus loin.
Nous voulons que le tarif produise Je méme

montant de redevances que si les services de

musique en ligne payaient 7.8 ¢ la piste. Le
Tableau-1 qui suit montre qu’on atteindra ce
résultat si 1a part relative des ventes d’albums et
de pistes individuelles reste relativemnent stable.

TABLE1 : LT
ROYALTY FLOW AT 8.8 PER CENT OF RETAIL .

Price per Total number

Royalties at

8.8% of Effective

Units unif of tracks Sales xetail price _penny rate

' Sin‘gl'es‘ 7,258,100 99¢ 7258100  $7.185,519 $632,326 8.7¢
Alboms 464,600 $9.99 6,039,800  $4,641,354 $408,439 6.8¢
Total 13,297,900 . $11,826873 © $1,040,765 7.8¢

Based on Exhibit CSI-27.A, Table 1, page 3. The number of units of singles and albums are for year-to-date sales
for July 23, 2006. A similar result was achieved using data recently released by Nielsen SoundScan Canada on-

downloads of tracks and albums in 2005 and 2006.



_ TABLEAU 1 A
FLUX DE REDEVANCES A 8,8 POUR CENT DU PRIX DE DETAIL

Prix } Nombre total

Redevances a . .
8,8 % du Taux effectif

Unités unitaire de pistes: ' Ventes  prix de détail en cents
I;’i.stes-‘indi‘viduelles © 7258100 99 ¢ 7258100 7 185519 $ 632326 $ 87¢
Albums _ 464 600 9,99% 6039800 4641354 1084393 . 68¢
Total ~ » ' 13297 900 u. 826873 1040765 18¢

_ Basésurla pxecc CSI-27.A, Tableau 1, page 3. Le nombre d’unités de plstes mdmducllcs et d’albums corrcspond
aux ventes depuis le début de I’année 2006 jusqu’au 23 juillet 2006. Des résultats scmblablcs ont été obtenus en
utilisant les' données publiées récemment par NzeI.fen SoundScan Canada portant sur les téléchargements de pistes

et d albums en 2005 et 2006.

4. Setting a Minimum Price

[94] Both sides agree that the tariff should set a
minimum fee that is two-thirds of the royalties
. generated by.the full rate at the average price of a
track when sold as a single. We agree. The
- minimum fee per. track for permanent download

1s set at 5.9¢. :

[95] The Objectors argue that the application-of-
a per-track minimum fee to albums would hurt
emerging artists whose albums they say tend to

" be priced lower than $9.99; and would result in

an unintended and unfair increase in the rate.

* With the increasing number of tracks onan
album, the sum of the individual minimum fees
would eventually surpass the amount that the
application of the full rate to the price of the
album would generate. To prevent this from .
happening, the Objectors proposed either that
there be no minimum fee on albums or to
replicate the approach followed in the United
Kingdom, where minimum fees decrease as the

" number of tracks in a bundle increases. CSI
-argues on the other hand that if there is no

" mimimum fee, bundles with a very large number
of tracks could be sold at a price that would

4. Etablissement d’un minimum

[94] Tous conviennent qué le tarif devrait prévoir
un prix minimum correspondant aux deux tiers =~
des redevances que rapporte le plein taux au prix_

" moyen d’une piste simple. Nous somimes

d’accord. Le prix minimum par piste pour un
té]echargemcnt permanent estfixéas59¢.

[95] Lé_s opposantcs soutiermem' que ]’imp_osition
d’une redevance minimale par piste aux albums
nuirait aux artistes de la reléve, dont les prix des
albums ont tendance, selon eux, 2 &tre établisa. -
moins-de 9,99 $, et entrainerait une augmentation
non délibérée et injuste du taux. Avec le nombre

" croissant de pistes sur un album, Ia somme des

minimums dépasserait finalement le montant que
rapporterait 1’application du plein taux au prix de
I’album. Pour éviter que cela ne se produise, les
opposantes ont-proposé qu’il n’y ait _aui:une
redevance minimale sur les albums ou que soit
adoptée Ta méthode qu’on suit au Royaume-Uni,
oli le minimum diminue 4 mesure que le nombre
de pistes dans un ensemble (« bundle »)
augmente. CSI affirme par contre que, s’il n’y a
aucune redevance mininale, dés ensembles
renfermant un trés grand nombre de pistes



result in an inappropriately low paymént of
royalties. ' ‘

[96] The evidence the Objectors offered in this
respect is rather thin. In fact, there is no evidence
‘on which we could find that emerging artists’
albums are being sold for Jess. Also, as we
already noted, there is evidence that the average
number of tracks on a downloaded album is 13,
not 15. ‘

" [97] We are willing however to set minimum fees _

that will allow online services. to test new

" business models in this emerging market while

- ensuring fair compensation for rights owners.
Applying the single track minimum fee to a .
bundle priced at $9.99 would result in royalties
that are higher than the rate we set if the bundle -
contains more than 15-tracks. In our opinion, as
for single tracks, the minimum fee for.albums
should be set at two-thirds of the royalucs ,

_ generated when the rate is applied to the average
-price of an album containing an average number
of tracks. Conseguently, we set the minimum fee
- for bundles at 4.5¢ per track [9.99 x 8.8% = 13
x-0.67]. In this way, the payment of the

. minimum fee will be triggered only when a
bundle selling at $9.99 contains 20 tracks or
more. The Board will no doubt expect to be
provided information about the impact of this

- measure in future proceedings dealing with this
tariff.

L. The Rate for Limited Downloads and On-
. Demand Streaming

1 'Limitedv Downloads
[98] We adopt the position agreed up.on by the

parties, to the effect that the rate for limited
-downloads should be two-thirds of the rate for

pourraient étre vendus 3 un prix qui entrainerait
le versement d’un montant de redevances trop
peu élevé.

[96] La preuve que les opposantes ont présentée

2 e sujet est plutdt mince. En fait, il n’y a

aucune préuve permettant de conclure que les
albums des artistes de la reléve se vendent
actuellement meilleur marché, Egalement, comme
nous I’avons déja noté, la preuve démontre qu’il
y a sur un album. té]echarge en moyenne

13 pistes, et non pas 15.

[97) Nous sommes préts cependant 2 fixer des .
redevances minimales qui permettront aux

~ services en lighe de metire A Pessai de nouveaux -

modéles d’entreprise sur ce marché naissant, tout

~en assurant une rémunération juste pour les
titulaires des droits. L'application de la
- redevance minimale par piste a un ensemble dont
" le prixest établi 2 9,99 $ entrainerait des

redevances qui seraient plus élevées que le taux
que nous fixons si I’ ensemble renferme plus de .
15 pistes. Comme pour: les pistes individuelles,

‘on devrait, 3 notre avis, fixer la redevance

minimale pour les ensembles aux deux tiers des
redevances que rapporte Papplication du taux au
prix moyen d’un album renfermant un nombre
moyen de pistes. Nous fixons, par conséquent, la
redevance rinnimale par piste d’un ensemble 2
4.5 ¢[9,99 x 8,8 % + 13 x 0,67). Decette fagon,
il n’y-aura enclenchement du versement du
minimum que lorsqu’un ensemble vendu 3 9,99 $
renferme 20 pistes ou plus. La Commission
s’attendra sirement 2 ce qu’on Jui fournisse de

‘Pinformation sur les répercussions de cette

mesure 3 I’occasion des prochaines audiences
portant sur le présent tarif.

C. Taux pour les téléchargements limités et les
transmissions sur demande : ‘

1. Téléchargements limités

-[98] Nous adoptons la position dont les parties

ont convenu selon laquelle le taux pour les

téléchargements limités devrait correspondre aux



permanent downloads. We certify a rate of

5.9 per cent. We remain concerned with the
possibility that this approach may lead 10 some
level of double discounting. The lower price

_ charged for limited downloads already reflects a

" . lower value, compared with permanent.

* downloads. A lower royalty rate, intended to
reflect a lower value for the right, might be an
additional reduction to account for the same
lower value.

N

* [99] CSI’s original proposal provided only one
miinimum fee for limited downloads. CSI now
-asks that different minimum fees apply according
to whether or not a subscriber is authorized to
copy the file onto a portable device. The
Objectors first debated whether setting separate
rates for portable limited downloads would go
beyond the gazetted proposal. CSI’s original
proposal treated portable limited downloads as

" permanent downloads; moving them with limited '

downloads will result in lower rates. CSI’s new
proposal also has the merit of rationally
accounting for the emergence of a business model
that could not have been anncxpated at the time
of filing the tariff. '

{100] CSI proposes that the ratio between the
minimum fee payable when a subscriber can and
‘cannot copy a file to a portable device be the
same as for the amounts paid to record labels
under the same circumstances. The Objectors
would prefer that the ratio used be the one that
exists between the average price paid for non-
portable and portable limited downloads
‘subscriptions. We agree with the Objectors’
methodology, if only because it is more
consistent with the approach we have used in

. setting the rate for permanent downloads.
However, we would use the average between
what Napster and MusicNet charge for such
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deux tiers du taux pour les téléchargements
pérmanents. Nous homologuons un taux de

5,9 pour cent. Nous craignons la possibilité que
cette approche n’entraine, dans une certaine
mesure, un double escompte. Le prix moins €levé
facturé pour les téléchargements limités refléte
déja une valeur inférievre par rapport aux
€)échargements permanents. Un taux de

" redevance moins €levé, destiné a refléter une

valeur inférieure pour le droit, pourrait constituer
une réduction additionnelle qui tient compte dela

meme valeur inférieure.

[99} Au_départ, €SI ne prévoyait qu’une seule
redevance minimale pour les téléchargements
limités. Elle demande maintenant de moduler la
redevance minimale suivant qu’un abonné est ou
non autorisé A copier le fichier sur un appareil
portatif. Les opposantes ont d’abord discuté de la

question 2 savoir si le fait de fixer des taux

séparés pour les téléchargements limités
portables irait plus Join que la proposition
publiée dans la Gazette dii Canada. Dans sa
proposition originale, CSI traitait Jes
téléchargements limités portables comme des
téléchargements permanents; les englober avec
les téléchargements limités entraine des taux-
moins €levés. La nouvelle proposition de CST a
également Je mérite de tenir compte logiquemnent
de 1a création d’un modéle d’entreprise qui
n’aurait pas pu etre préva au moment du dépdt

du tarif.

. [100] CSI propose que le rapport entre Ja

. redevance minimale exigible selon qu’un abonné

peut ou.non copier un fichier sur un appareil -

. portatif soit le méme que pour les montants

versés aux maisons de disques dans ces cas. Les
opposantes préféreraient que le rapport utilis€ .
soit celui qui existe entre le prix moyen payé-
pour I’abonnement qui permet de copier un
fichier sur un appareil portatif et celui qui ne le
permet pas. Nous sommes d”accord avec la
méthodologie des opposantes, ne serait-ce que
parce qu’elle est plus conforme a V’approche que
nous avons adoptée en fixant le taux pour les
téléchargements permanents. Nous utiliserons



_subscription as the average monthly subscription
fees. These numbers are $9.50 when funher
reproduction on a portable device is not allowed,
‘and $14.50 when it is. The resulting minimum
fees that we certify are 37 4¢ and 57.0¢ per
month respectively.

2.. On-Demand Streamin g

[101] CS1 requested a taniff for services that only
offer on-demand streaming, even though no such

service currently exists. The Objectors suggest
that we should not certify a tariff for non-existent
services. This suggestion misses one important

7 point. Tariffs are in essence ptospective and can -

- well target uses of which little is known. CS1 has

_asked for a tariff that ostensibly targets a
possible, protected use of its repertoire, and

. -should be allowed to have a tariff certified for

- that use.

[102] CS1 asked that the rate for on-demand -
- streaming be set somewhere between the rate set
 for limited downloads and the rate pay audio
services (Galaxie and Max Trax) have agreed to
pay to CSI. Its assumption is that on-demand
streams are worth less than limited downloads
but more than pay audio, since on-demand
-streaming allows customers to sclect the tracks
- “they listen to while pay audio services are non- -
interactive streaming. For their part, the
Objectors proposed that the royalties be based on
what commercial radio stations pay for the right
to use CST’s repertoire, and proposed a rate of
0 5 per cent.

[103] We reject the Objectors’ proposal for two
reasons. First, music is worth more to on-demand
streaming than to commercial radio, if only
because listeners choose commercial radio for a
variety of reasons, one of which is music, while
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toutefois comme moyenne des frais

‘d’abonnements mensuels la moyenne entre ce que

facturent Napster et MusicNet pour un tel
abonnement. Ces montants sont de 9,50 $ lorsque

la reproduction sur un appareil portatif n’est pas

permise et de 14,50 $ quand elle Iest. Les:

rédevances minimales en découlant et que nous

homologuons sont respecnvcmem de 374 ¢etde
570¢ par mois.

2. Transmissions sur demande

{1013 CSI a demandé un tarif pour Jes services

- qui n’offrent que des transmissions sur demande,

méme s’il n’en existe actuellement aucun. Les
opposantes prétendent que nous ne devrions pas
homologuer un tarif pour des services qui
n’existent pas. Cette prétention ne tient pas

~ compte d’un point important. Les tarifs sont

essentiellement prospectifs et peuvent viser des
utilisations dont on sait pea de choses. CSI a
dermandé un tarif qui vise une possible utilisation
protégée de son répertoire, et devrait pouvoir

faire homologuér un tarif 4 cette fin.

[102] CSI veut que le taux _pour les transmissions -

sur demande se situe entre le taux établi pour les
téléchargements limités et ce que les services
sonores payants (Galaxie et Max Trax) ont
accepté de lui verser. Cela suppose que les
'Iransrr)issions sur 'demande valent moins que les -
téléchargements limités, mais davantage que lés
services sonores payants; les transmissions sur
demande permettent aux consommatenrs de

choisir les pistes qu’i}s_ écoutent, tandis que Jes

services sonores payants sont des transmissions
non interactives. Pour leur part, les opposantes
ont proposé que les redevances reflétent ce que -
paient les stationis de radio commerciales pour
leur utilisation du répertoire de CS], et ont
propos€ un taux de 0,5 pour cent.

-[103] Nous rejetons Ia proposition des

opposantes pour deux motifs. Premi¢rement, la

. ‘musique a plus de valeur pour les transmissions

sur demande que pour la radio commerciale, ne
serait-ce que parce que les auditeurs choisissent



those who listen to on-demand streams do so
exclusively for the music. Second, a radio station
has the option of operating without making
reproductions of musical works; a streaming
service does not have that option. That makes the

" right to repreduce more valuable ina stream than

over the radio."”

'[104] Once again, we are cohcemed with the
possibility that CSI’s approach may.lead to some

“level of double discounting, if the retail price of a

service offering only on-demand stréams is lower

than for one that also offers limited downloads.

Notwithstanding this, we adopt CSI’s

methodology. This results in a rate of 4.6 per
-cent.

[105] CSI requested.that the minimum fee for on-
demand streaming be set as a function of the
ratio between the percentage rate for on-demand
streaming and limited downloads. The Objectors

7 did not proposé a minimum rate for this category.
Applying CSI’s methodology to the rates yields a-

“minimum fee of 29.2¢ [4.6 + 5.9 x 37.4).

3. Ad]ustmg the Rates 10 Account for the Use of
Music not in CSPs Repertoire

[106] CSI initially proposed that the rates for -
limited downloads and on-demand streams be
adjusted to reflect the fact that not all works an

* . online service uses are in CSI’s repertoire.

During the hearings, it became clear that there
was no need to do so. The Services know of
every instance in which a track is downloaded or
streamed; indeed, the DRMs they use with
limited downloads report the number of times a
download was played when the consumer’s
device “reports™ to the service. CSI is therefore
able to segregate tracks that use its repertoire
from those that do not and to calculate royalties
accordingly.
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1a radio pour diverses raisons, dont la musique,
tandis que ceux qui écoutent une transmission sur
demande le font exclusivement pour la musique.
Deuxidémement, une station de radio peut

. fonctionner sans faire de reproduction d’ceuvres

musicales; un service de transmissions n’a pas
cette possibilité, ce qui rend le droit de reprodmre »
plus precreux pour le second quc pour la
premiére."’

[104] Encore-une fois, nous craignons que
I’approche de CSI puisse entrainer, dans une

- certaine mesure, un double escompte, si le prix

de détail d’un service n’offrant que des
transmissions sur demande est inférieur & celui:
d’un sérvice qui offre également des
téléchargements limités. Nous adoptons
néanmoins la méthodologie de CSI, ce qui donne
un taux de 4.6 pour cent.

[105] CSIa den)andé que la redevance minimale
pour les transmissions sur demande soit fixée en
fonction du rapport entré le taux pour ces
transmissions et le taux pour Jes téléchargements
limités. Les opposantes n’ont pas proposé de-
taux minimum pour cette catégorie. L’application

de la méthodologie de CSI aux taux donne une

redevance minimale de 29,2 ¢ [4,6 + 5,9 x 374]. -

3. Ajustement des taux pour tenir compte de
Vutilisation de musique non incluse dans le

. répertoire de CS1

{106] CSI proposait au départ un ajustement des

taux pour les téléchargements limités et les
transmissions sur demande afin de rendre compte
du fait que son répertoire n’inclut pas toutes les -

‘ceuvres qu’utilise un service en ligné. Durant les

audiences, il est devenu évident qu’un tel
ajustement n’était pas nécessaire. Les services
sont au courant de chaque téléchargement et de
chaque transmission; les GDM dont ils se servent
signalent méme le nombre de fois qu’un

téléchargement a été joué lorsque I"appareil du

consommateur « communique » avec le service.
CSI peut donc distinguer les pistes faisant appel
a son répertoire de celles qui ne le font pas et -
calculer en conséquence les redevances. -



{107] Both sides agree that royalties for services
that offer only on-demand strears be calculated
according to the number of individual streams.
As for services that offer both on-demand
streams and limited downloads, CSI asked that
the royalties be calculated according to the
‘number of plays, while the Objectors asked that
they be calculated according to the number of
downloads. The-Objectors’ main argument in this -

"regard is that since this is a reproduction tariff,
reproductions, not plays, should be used _

. whenever possible to calculate the royalties. We
disagrec. When practical; reproduction royalties
(and their distribution) should be a function of
consumphon. Recorded music is consumed by -
listening to it. The CMRRA/SODRAC Inc.-
Commercial Radio Tariff, 2007 reflects this: a
low-use station pays less than other stations not -

because it makes fewer copies, but because it airs -

the repertoire less. In this instance, however, we
" agree with Rogers that using plays to calculate
royalties for limited downloads would create
significant practical problems. Moreover, at least
for the time being, there is little to gain in
accuracy by using both plays and downloads to
‘calcnlate royalties for services that offer both on-
demand streams and limited downloads.
Consequently, royalties for these services will be
calculated using only downloads. -

- D. The Rate Base

[108] CSI requested that royalties be calculated
using all revenues received in connection with the
products and services that are subject to the
- licence covered by the tariff, including
advertising revenues. The Objectors, on the other
. hand, argue that royalties should be based on
what consumers pay to use the online service.
They purport that CSI's proposed approach is
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[107] Tous s’entendent pour dire que les
redevances pour les services n’offrant que des
transmissions sur demande soiemt fonction du
nombre de transmissions. Pour les services
offrant des transmissions sur demande et des
téléchargements limités, CSI demande que les
redevances soient fonction du nombre d’écoutes;
selon les opposantes, c’est le-nombre de )

. téléchargements qui, lorsque c’est possible,

devrait servir a ce calcul, au motif principal que
les copies, non les écoutes, devraient servir a
calculer les redevances dans un tarif portant sur
la reproduction. Nous ne sommes pas d’accord.
Lorsque cela est pratique, les redevances pour la
reproduction devraient étre établies (et réparties)
en fonction de la consommation. La musique
enregistrée se consomme en ’écoutant. Le Tarif

" CMRRA/SODRAC inc. pour'la radio.

-commerciale, 2007 refléte ce principe : une

station  faible utilisation paie moins qu’une.
auire station non pas parce qu’elle fait moins de -
copies, mais parce qu’elle diffuse moins lé
répertoire. Dans la prcsente affaire, toutefois,
nous sommes d’accord avec Rogers. Le fait de
caleuler les redevances pour les téléchargements

 limités en fonction de I’écoute entrainerait des

problémes pratiques importants. Qui plus est, du
moins pour I'instant, le résultat obtenu en
utilisant tant I’écoute que le téléchargement pour
établir les redevances des services qui offrent 2 Ia
fois des transmissions sur demande et des
téléchargements Limités ne serait pas vraiment
plus précis. Par conséquent, “es redevances de ces

‘services seront fonction umqucmcnt du nombre

de téléchargements.
D. Base tarifaire

[108] CSI a demandé qu’on calcule les
redevances en fonction de tous les revenus
découlant des produits et services assujettis 3 la
licence visée par le tarif, y compris les revenus de
publicité. Les opposantes, pour leur part,
soutiennent que Jes redevances devraient reposer
sur ce que paient les consominateurs pour utiliser
le service en ligne: Selon elles, I’approche



contrary to what it has agreed to with services on
- the one hand, and with record labels on the other.

[109] We agree with the Objectors’ proposed
approach, but for different reasons. First, online
music services do not earn much more than what
consumers pay. Second, we need to know
whether, and to what extent, these other revenue
streams are attributable to the use of CSI’s
repertoire. There was some evidence that
advertising-based services may start offering
music for free on the Internet. We think that these
new services will remain relatively marginal, at
least for the hfc of the current tariff. In the
meantime, the minimum fees that we have set
should generate sufficient royalties from those
services. For these reasons, the tariff will use
Wwhat consumers pay to the services as the rate
base.

E. The Role of Record Labels

[110) CRIA’s Class A members were allowed to
object to the proposed tariff because they operate
or intend to operate their own online services.
Their interest goes beyond this, however. They
wish to be able to act as intermediaries between
CSI and the online services, présumably only
with respect to the musical works that are
embedded onto sound recordings that each of .
them owns: In order to.achieve this, they ask that
* the tariff not specify who can apply for a licence.

[111] CRIA’s members argue that-the systems

_ currently in p]ace to clear rights for prerecorded
CDs can easily be put to use in the online market,
a]]_owmg them to provide fully cleared products
here as in the physical world. They point to
certain difficulties which online services have
encountered in obtaining licences from CSJ, all of
which they argue can be overcomc if record
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proposée par CS! est contraire i ce dont cette
derniere a convenu avec les services d’une part,

et avec les maisons de disques d’avtre part.

'[109] Nous sommes daccord avec i’approche '

proposée par les opposantes, mais pour-des
raisons différentes. Premiérement, les services de
musique en Jigne ne (oucheni'pas beaucoup plus
que ce que les consommatenrs paient. .
Deunxiemement, nous devons savoir si, et dans
quelle mesure, ces attres sources de revenus
découlent de I"utilisation du répertoire de CSI.
Certains éléments de preuve montrent que | les
services fondés sur la publicité pourraient’
commencer a offrir gratuitement de 1a musique
sur Internet. Nous.pensons que ces nouveaux
services demeureront relativement marginaux, du
moins pendant la durée de validité du présent
tarif. Entre-temps, les redevances minimales que
nous avons fixées devraient rapporter -
suffisamment de redevances de ces services. Pour
ces raisons, le tarif aura comme base farifaire ce
que les consommateurs versent-aux services. .

E. Le réle des maisons de disques.

[110] Les membres de Ja classe A de'la CRIA
ont pu s’opposer au tarif proposé parce qu’ils
exploitent ou ont I'intention d’exploiter leurs
proprés services en hgne Leur intérét ne s’arréte
cependant pas 1. Is désirent pouvoir jouér le
role d’intermédiaires entre CSI et les services en

ligne, probablement uniquement pour les ceuvres

musicales incorporées a des enregistrements
sonores que possede chacun d’eux. IIs
demandent, pour y arriver, que le tarif ne précise

_pas qui peut demander une licence.

[111] Les membres de la CRIA soutiennent
qu’on peut facilement avoir recours, sur le
marché en ligne, aux systémes actuellement
€tablis pour affranchir les droits relatifs aux CD
préenregistrés, ce qui leur permettrait d’y offrir
des produits entiérement affranchis, comme dans
un environnement matériel. s font mention de
certaines difficultés que les services en ligne ont



labels are allowed to sub-licence CSI’s repcrloiré

" to the services.

' [112] CSX opposes this request. It notes that the

request does-not come from the online music

~ services themselves, who all have agreements
with CSI. It submits that there are no valid legal
or practical reasons to allow the record labels to
step into the shoes of-the actual users of the

' repertoire.and that there is no precedent for such
action. CSI acknowledges that there have been

* difficulties in processing the applications of
online services. It points out that given the sheer
numbers involved, it was to be expected that

“setting’ up the required systems would take some

time. CSI bas hired additional staff to address the

problern. It mentions the labels’ allegedly less
than stellar record of compliance with the MLA
as an indication that they should not be allowed -
to-interpose themselves in the re]atlonshlp
between user and collective. Finally, CSI insists
that it must be able to maintain a direct
relationship with the users in order to properly
monitor the actual use of its repertoire.

[113) We are convinced that the tariff should not
- allow the record labels to interpose themselves

between CSI and the online music service, for the
~. following reasons. :

- {114] First, allowing the record labels to licence
the use of CSI's. repertoire pursuant to this tariff
would add an unnecessary layer of
communication between the collective and the

~ actual user of its repertoire. As Mrs. Fortier
explained, this has not been common practice in
the past; it should not become common practice -
in this case.'

[115] Second, to allow the record labels to
interpose themselves would overly complicate the
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éprouvées pour obtenir des licences de CSI,
difficultés qui, selon eux, peuvent toutes étre
surmontées si les maisons de disques sont
autorisées a octroyer des sous-licences aux
services pour le répertoire de CSI. '

[112] CSI s’oppose 2 cette demande. Elle
souligne que la demande ne provient pas des
services, qui ont tous des ententes avec CSI. Elle
fait valoir qu’il n’existe aucune raison valable,

- sur le plan juridique ou pratique, de permettre

aux maisons de disques de se substituer aux
utilisateurs réels du répertoire et qu’il n’existe
aucun précédent pour une telle mesure. CSI
reconnait que le traitement des demandes des )
services en ligne a soulevé des difficultés. Elle
fait resarquer qu’étant donné I’énormité du
npmbré de demandes, il fallait s attendre 3 ce que
la mise en place des systémes nécessaires prenne
un certain temps. On a commencé i embaucher '
du personnel additionnel pour s’attaguer au
probleme. CSI signale qu’en raison des
antécédents de conformité 2 Ja MLA des maisons
de disques, qui n’auraient rien d’admirable,
celles-ci nie devraient pas &tre autorisées i
s’interposer dans la relation entre I'utilisateur et

. la société de gestion. Enfin, CSI soutient quelle

doit pouvoir. maintenir un rapport direct avec les
utilisateurs afin de surveiller adéquatement

Pusage réel de son répertoire.

[113] Nous sommes convaincus que le tarif ne
devrait pas permettre aux maisons.de disques de
s’interposer entre CSI et le service de musique en
ligne, pour les motifs suivants.

[114] Premitrement, permettre aux mmaisons de
disques d’octroyer une licence d’utilisation du -
répertoire de CSI en vertu du présent tarif
ajouterait inutilement un niveau de
communication entre la société de gestion et

" T'utilisateur réel de son répertoire. Comme

M"™ Fortier 1’a expliqué, ce n’était pas la

phq p
pratique courante dans le passé; il ne faudran pas
que cela le devienne dans ce cas.”® -

[115] Deuxiémement, permettre aux maisons de
disques de s’interposer compliguerait trop la



way in which CSI would obtain the information
to which it is entitled. If all four major labels
were to avail themselves.of the tariff, CSI would
receive, in each reporting period, at least five
reports with respect to each service: one from the
- service and one from each label. Allowing
independent labels to-enter the fray would further
complicate these relationships. ,

[116) Third, CSI has already established direct
relationships with all the services that operate in
Canada. There seems to be no need to dxsrupt

" those relanonshxps

1§ 17] Fourth, the person who is ultimately liable
for the royalties pursuant to the tariff remains the
actual user of the repertoire. Pioviding unreliable
information can result in increased liability.
Thus, it is probable that the person who bears the
ultimate burden for an error-is least likely to
comimit that error.

- [118] Fifth, the efficiencies that the record labels

contend can be achieved by dealing threvgh them

. are far from certain. No one knows whether it
would be more efficient for labels to report on
part of the sales of several online services or for
each service to report on its total sales froma -

_ number of overlapping catalogues of sound

* recordings. Nothing prevents the labels from
convincing CSI and the services that they can -
help to make reporting under the tariff more

“efficient. Nothing prevents CSI from rearranging
its reporting channels; we will not force it to do
50.

[119] In the past, the Board has stated that
generally speaking, a tariff shodld target uses,

_not users.' The Act, not the Board, determines
who is liable to pay for a protected use. A tariff
can neither impose liability where the Act does
not nor remove liability where it exists.
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fagon dont CSI obtiendrait I’information &
laquelle elle a droit. Si les quatre grandes
maisons se prévalaient du tarif, CSI recevrait,
pour chaque période de-déclaration, au moins .
cing rapports pour chaque service un du service

" et un de chaque maison. Perméttre a des maisons

mdcpendantes d’entrer en lice comphqucra)t tes
relations encore davantage. -

[116] Troisiémement, CSY a déja établi des
relations directes avec tous les services faisant-
affaire an Canada. 1 n’y a aucune raison de
perturber ces relations.

{117] Quatriemement; 1a personne devant payer,
en fin de compte, Jes redevances prévues au tarif .
demeure I'utilisateur réel du répertoire. Fournir
des renseignements pen fiables risque dentrainer-
une responsabilité accrue. 1l est donc probable

‘que la personne qui supporte en derniére analyse |

le fardeau d’une erreur est la moins susceptible
de commettre cette erreur.

[118] Cinquiemement, les gains d’efficacité que
les maisons de disques. prétendent qu’il est
possible de réaliser en traitant par leur entremise
sont loin d’étre certains. Nul ne sait s°il serait -
plus efficace pour les maisons de faire rapport
d’une partie des ventes de plusieurs services en
ligne ou pour chaque service de faire rapport de
son chiffre d’affaires global A partir ’un certain
nombre de catalogues d’ enregistrements sonores
qui se recoupent. Rien n empcche les maisons de
persuader CSI et les services qu’elles peuvent '
contribuer a faire rapport plus efficacement aux
termes du tanif. Rien n’empéche non plus CSI de

remanier sa fili¢fe de communication de rapports;

nous ne I’obligerons pas i le faire.

[119] La Comrmission a déclaré dans le passé
qu’en régle générale, un tarif devrait viser les
utilisations, non pas les utilisateurs.!® C’est la
Loi, non pas Ja Commission, qui détermine qui

‘est tenu de payer pour une utilisation protégée: -

Un tarif ne peut ni imposer une responsabilité
lorsque la Loi ne le fait pas,.ni dégager une
responsabilité lorsque celle-ci existe.



[120] The Board has also stated that generally

speaking, a tariff should target both the right to

* do and the right to authorize. When administered
collectively, the right to authorize an act is
subject to the same regime as the act itself.
Furthermore, the authorization right, though

separate, co-exists with the right to do.?

[121) We agree with both propositions. We do
not consider that proscribing record labels from
availing themselves of this tariff contradicts
either proposition.

[122] Thus, many of the tariffs that do not
-mention whom it can be collected from involve-
persons who are jointly liable for asingle act.
_ This is the case, for example, of the non-
broadcast television service and the cable
operator for the single communication that
occurs when a program is.transmitted from the
service, to the operator and-then on-to the
operator’s subscriber. Simply put, it is not
possible to split a single act. Here, as we pointed
out, the record labels cannot claim to be the
actual users, though they may carry some
liability for that use if they purport to authorize
‘it. It is possible to segregate what the labels do
from what the online:music services do. The
~ ‘Board has already underlined that it js legally
possible to assign the right to do to a collective
‘and the right to authorize to another.?!

[123] Also, almost all tariffs that deal with both
the right to act and the right to authorize are
SOCAN tariffs. If SOCAN did not file tariffs for
both acts, subsection 67.1(4) of the Act would
prevent it from seeking payment from those who
authorize. Here, this is not the case; record labels
will not be able to avail themselves of the tariff,
but CST will retain the option to license them if it
wishes, and to sue them if they purport to
authorize the unlicensed uvse of its repertoire. -
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[120] La Commission a avssi déclaré qu’en régle
générale, un tarif devrait viser aussi bien le droit

- d’accomplir que le droit d’autoriser. Lorsqu’il est

administré collectivement, le droit d’autoriser un
acte est assujetti au méme régime que 'acte
Ivi-méme. En outre, le droit d’auion'salion, bien -
que distinct, existe de pair avec le droit
d’accomplir.?

[121] Nous sommes d’accord avec Jes deux
propositions. A notre avis, prescrire que les
maisons de disques ne peuvent se prévaloir du

présent tarif ne contredit Ppas 'une ou I'autre

" proposition.

[122] Ainsi, nombre de tarifs qui ne mentionnent
pas de qui les Tedevances peuvent étre pergues
visent des personnes solidairement responsables
d’un méme acte. C’est le cas, par exemple, du
service de télévision spécialisée et payante et du
cablodistributeur, pour la communication unique
qui se produit Jorsqu’une émission est transmise
a partir du service an cablodistributeur, puis de
12 3 ’abonné€ de ce dernier. 11 est tout simplement
impossible de scinder un acte unique. Dans le cas
présent, comme nous 1’ avons fait remarquer, les
maisons de disques ne peuvent pas prétendre étre
les utilisateurs réels, méme si elles peuvent
assumer une certaine responsabilité pour cette
utilisation si elles prétendent I’autoriser. 1) est
possible de séparer ce. que font les maisons de ce -
que font les services de musique en ligne. La
Commission a déja souligné qu’il est 1également

‘possible d’accorder le droit d*accomplir 2 une
société de gestion et le droit d’autoriser 3 une

autre.?

[123] figalem_ent, presque tous les tarifs qui
portent sur le droit d’accomplir et Je droit -
d’autoriser sont des tarifs de Ia SOCAN. SiIa
SOCAN n’a pas déposé de tarif pour les deux
actes, le paragraphe 67.1(4) de la Loi Pempéche
de demander un paiement 2 ceux qui autorisent.
Ici, ce n’est pas le cas. Les maisons de disques ne

‘pourront se prévaloir du tarif, mais CSI pourra

toujours leur octroyer une licence si elle le désire
ou les poursuivre en justice si elles prétendent

. autoriser P'utilisation sans Jicence de son

répertoire.



{124) Other tariffs specifically provide that they
do not apply to certain types of use. This is what
we propose to do. The relevant provision
prevents the record labels from interposing -
themselves only to the extent that a CST licence is
. required. Labels will remain free to licence the -
use of musical works where they are alréady
authorized to do so. '

{125] Had we not been convinced that we are
able to expressly prevent record labels to avail .
" themselves of the tariff, we would have designed
the administrative provisions so as to ensure that
CS1 would not be obliged to deal with multiple
. reporting channels. For example, we would have
. ’proVidéd that unless CSI consented, one, and
only one, report per service could be filed in a
reporting period. - '

F. Ability to Pay

{126} The online music industry-is in jts infancy.
It is small by any standard; with relatively low
profit margins and long payouts. Still, we believe
that online services can absorb the royalties we
set without raising prices while at the same time
remaining able to meet their mid- and long-term
business objectives. '

[127) We think that it is appropriaie to phase in

this new tariff by applying a discount of 10 per
cent to the rates we would set otherwise. This
discount is the same that the Board granted when
it first certified the Pay Audio Services Tariff.
This discount is intended to apply only for the
life of this tariff. '

G. Vélidatiori Measures

[128] There is evidence before us which perinits
us to compare the rates we certify with those in
three major foreign markets.
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[124] D’ autres tarifs prévoient expressément
qu’ils ne s"appliquent pas 4 certains-types
d"utilisation. C’est ce que nous proposons de
faire. La disposition pertinente empéche les
maisons de disques de s’interposer uniquement
dans.la mesure o une licence de CSI est -

" nécessaire. Les maisons de disques seront

toujours en mesure de permetlfc I’ utilisation

d’une ceuvre musicale lorsqu’elles sont déja

autorisées a e faire.

. : !
[125] Si nous n’avions pas été persuadés que
nous pouvons expressément empécher les
maisons de disques de se prévaloir du tarif, nous
aurions congu des dispositions administratives *

" qui auraient fait en sorte que CSI ne soit pas

obligée de traiter avec plusieurs filiéres de
communication de rapports. Par exemple, nous
aurions prévu qu’a moins que CSI n’y consente,

- il y aurait dép6t d’un seul et unique rapport par

service durant une période de déclaration.
F. Capacité de payér B
[1 26] L’industrie de la musique en ligne en est

encore a ses débuts. Selon tous les critéres, elle
est petite, sa marge bénéficiaire est relativement

~ peu élevée et sés dépenses sont importantes. -

"Nous croyons quand méme que les services en .

ligne peuvent absorber les redevarices que nous.
fixons sans avoir a hausser leurs prix, tout en
conservant la capacité de respecter 2 moyen et &

* long terme leurs objectifs commerciaux.

[127] Nous pensons qu’il y-a lieu de faire entrer
progressivement en vigueur le nouveau-tarif en
appliquant un escompte de 10 pour cent aux taux

‘que nous fixerions autrement. Cet escompte est le

méme que celui que la Commission a accordé
lorsqu’elle a pour Ja premiére fois homologué le

- tarif pour les services sonores payants. Il n’est

destiné a sappliquer que durant la durée de
validité du présent tarif.

G. Mesures de validation

| [128] Le preuve au dossier nous pérmet de

comparer les taux que nous homologuons a ceux
qui sont éablis sur trois grands marchés
étrangers. '



[129] In the United States, for the reproduction
. of the musical work, permanent downloads

. currently are subject to the compulsory licence
" rate of 9.1¢ per track, which corresponds to
9.1 per cent of the retail price of a download

from the iTunes Music Store.” That rate will be .

-subject to review by the Copyright Royalty
Board for the period starting January .1, 2008.

[I 30} In Germany, the G'esellschaft Siir
musikalische Auffiihrungs-und, mechanlsche
Vervielfiltigungsrechte (GEMA) intends to
collect an effective rate of 12 per cent of gross
revenues for the right to communicate and
reproduce the musical work (not the sound
recording) with respect to permanent and limited
downloads. The German association representing
producers of musical recordings has proposed a
royalty of 6 per cent generally and 4.8 per cent
for the downloading of music onto cell phones.

[131] In the United Kingdom, the Mechanical
Copyright Protection Society, the Performing
Rights Society and the British Phonographic -
. Industry settled on a rate of 8 per cent for the
reproducuon and communication of musical
works.in all downloads and on-demand streams.
The rate base, howevér, continues to be the
object of a dispute which will be settled by the
.Copynght Tribunal. |

[132] The rates we are cernfymg would be 8.8,
5.9 and 4.6 per cent before discount, After
discount, they are 7.9,5.3 and 4.1 per cent. The
simple average of these rates are 6.4 and 5.8 per
cent. The weighted average rates, reflecting the
relative importance of each type of download,
would be much closer to the hlgher permanent
download rate.

[133] The Board has often stated that caution
must be exercised when comparing the rates it

[129) Aux Frats-Unis, pourla reproduction des
ccuvres musicales, les téléchargements
pcrmancnts sont actuellemient assujettis au taux
de la licence obligatoire de 9,1 ¢ la piste, ce qui
correspond 4 9,1 pour cent du prix de détail d’un
téléchargement A partir du iTunes Music Store.
Ce taux sera soumis 2 un examen du Copyright
Royalty Board pour la période débutant le

1¢ janvier 2008. :

[130) En Allemagne, la Gesellschaft fiir
musikalische Auffiihrungs-und mechanische
Vervzelﬁzlllgungsrechte (GEMA) veut percevoir
un taux effectif de 12 pour cent des revenus bruts
pour le droit de communiquer et de - reproduire les
ceuvres musicales (non’ pas les enregistrements
sonores) dans le cas des téléchargements
permanents et limités. L’association allemande

- représentant les producteurs d’enregistrements

musicaux a proposé une redevance de 6 pour cent
en général et de 4,8 pour cent pour le -
t€léchargement de musique sur un te]ephone
cellulaire. :

[131) Au Royaume-Usi, la Mechanical
Copyright Protection Society, 1a Performing
Rights Society et 1a British Phonographic

.Industry ont convenu d’un taux de 8 pour cent

pour la reproduction et la communication
d’ceuvres musicales dans tous les

téléchargements et toutes les transmissions sur

demande. La base tarifaire continue cependant de
faire I'objet d’un différend qui sera réglé par le

Copynghl Tribunal.

[132] Les taux que nous homologuons seraient de
8,8, de 5,9 et de 4,6 pour cent avant escomple.

Ils sont, aprés escompte, de 7,9, de 5,3 et de

4,1 pour cent. Les- moyernines simples de ces taux

- sont 6,4 et 5,8 pour cent. Les taux moyens

pondérés, qui reflétent I’importance rc]anve de

. chaque type de téléchargement, se

rapprocheraient beaucoup plus du taux plus élevé
sappliquant aux téléchargements permanents.

[1 33} 1La Commission a souvent déclaré qu’il
- faut faire preuve de prudence lorsqu’il y a



- certifies to those that apply in other jurisdictions.
We nevertheless find that Jooking at the U.S.,
U.K. and German situations brings us some
measure of comfort that the rates we set in this
decision are fair to both copyright owners and
copyright users

V1. TARIFF WORDING

[134] Arriving at the wording of the tariff we

- certify proved to be a complicated task. '

_ Consultations started almost'as soon as the
hearings ended, when we addressed a series of
questions on the structure of the tariff and what it
ought to address.-Over more than four months,
parties, helped by Board counsel, exchanged
several sets of corrfspondencc. They met wnh
our counsel for one full-day meeting. They
received two drafts, the second being
significantly different than the first.
Consultations ended barely two weeks ago.

~ [135] The wording of the tariff we certify is very
" different from what was published in the Canada
Gazeite or what CSI proposed in the end. This
explainis why this section of our reasons is -
somewhat Jonger than usual.

Definitions .

[136] We removed a numbcr of unnecessary
definitions. Of those that remain or were
removed some deserve comment.

[137] Section 3 lists what an online music service
“and its authorized distributors™ are allowed to
do pursuant to the tariff. The parties proposed a
definition of authorized distributor which we did
not include in the tariff. The notion simply does
not need to be defined. :
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compafaison des taux qu’elle homologue et de

.cenx qui s’appliquent dans d’autres ressorts.

Nous contluons néanmoins que ’examen de ce
qui se pratique anx Ftats-Unis, an Royaume-Uni
¢t en Allemagne confinme, dans une certaine
mesure, que les taux que nous homologuons dans
la présente décision sont justes 2 Ja fois pour Jes -
titulaires de droits et pour les utilisateurs de ces
droits. :

V1. LIBELLE DU TARIF

' [134] 1 a &6 difficile de finaliser le libellé du

'Déﬁ_nition_s, ‘

‘tarif que nous homologuons. Les consultations

ont débuté trés peu de temps. apres. la fin des
audiences, par une série de quesuons que nous -
avons adressées concemant la structure du tarif
et ce dont il devrait traiter. Pendant plus de

«quatre mois, les parties, avec I’aide de notre
-conseiller juridique, ont procédé

a plusieurs
échanges. Elles se sont rencontrées avec notre
conseiller pour une journée entiére. Elles ont regu -
deux projets, dont le deuxieme différait
substanti€¢llement du premier. Les consultations
se sont terminées il y a deux semaines a peine. -

[135] Le libellé du tarif que nous homologuons
est fort différent du projet publié dans Ia Gazette
du Canada ou de ce que CSI proposait en bout
de piste. Voila pourquoi la présente section de
nos motifs est passab]ement plus longue qu’a

r hab:tude.

[136] Nous avons omis plusieurs définitions

inutiles. Parmi celles qui restent ou que nous
avons enlevées, certaines méritent qu’on les’
commente.

[137] L’ article 3 décrit ce qu’un service de
musique en ligne « et ses distributeurs autorisés »
peuvent faire en vertu du tarif. Les parties ont
proposé une définition de distributeur autorisé
que nous n’avons pas retenue. Le cohcept peut

" fort bien se passer de définition.



[138] CSI asked that the tariff applytoon- .
demand streams and limited downloads only
when they are offered for a fee. CSI and the
Objectors agreed that to achieve this, a definition
of subscriber was required. We believe that
simply using the term without defining itis
sufficient. The notion of subscription implies that
a payment is made for what is the object of the
subscription. Furthermore, in the longer term, we
believe that it would probably be appropriate to
include such services in-the tariff even when they
are financed through other means, such as
advertising. : :

[139] The definition of portable limited download
was the subject of lengthy discussions.. We agree
with Rogers that portable limited downloads
should be defined as copies that are made by the
subscriber. When a service allows the file to be
delivered by it to miore than one device, as we
described in paragraph 87, this should not be

© considered a portable download. -~ =

* Application

[140} The tariff allows an online music service
and its authorized distributors to make all

* reproductions required in connection with the
operation of a service. It also allows the service
to provide 30-second promotional. and other
previews without incurring any liability or .

reporting obligations.

[141] The tariff does not apply to medleys. In the
physical market, these uses apparently are not

licensed through the MLA; they are the subject of

separate deals. It is no imposition on those who
negotiate those deals to require them to also
.address uses in the online market.

Reporting Requirements
[142] The information that an onlinie music

service is required to provide CSI is édxjsidcrably
less than what CSI was asking for. The following
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[138] CSI demandait que le tarif vise les
transmissions sur demande et les téléchargements
limités uniquement lorsqu’il faut payer pour les
obtenir. CSI et les opposantes s’entendaient pour
dire que pour y arriver, il fallait définir ce qu’est
un abonné. Nous croyons qu’il suffit d’utiliser le
terme sans le définir. La notion d’abonnement
implique d’effectuer un paiement pour ce a quoi

- on s’abonne. Qui plus est, 4 plus long terme,

nous croyons qu’il conviendrait sans doute que le
tarif vise de tels services et ce, méme s7jls sont-
financés autrement, au moyen de la publicité, par

" exemple.

[139] La définition de téléchargement limité
portable a fait I’objet de longs échanges. Nous

-sommes d’accord avec Rogers que le
2

téléchargement limité portable devrait étre une .
copie que fait I’abonné. Le service permettant &
un fichier d’étre livré a plus d’un appareil,
comime celui que nous décrivons au paragraphe .
87, ne devrait pas €tre considéré comme un .
téléchargement portable. :

Application

-[140] Le tarif permet au service de musique en

ligne et a ses distributeurs autorisés de faire
toutes les reproductions nécessaires a
I"exploitation du seérvice. Il permet aussi au
service de fournir des fichiers promotionnels et

- d’écoute préalable de 30 secondes sans que cela

n’entraine de paiement ou d’obligations de
rapport. ' Lo ' '

[141] Le tarif ne vise pas les pots-pourris. Dans
le marché physique, on n’utilise pas la MLA
pour autoriser ces utilisations; elles font Pobjet
de licences distinctes. Ce n’est pas trop exiger de
ceux qui négocient ces licences de tenir compte
des utilisations dans le marché en ligne.

Exigences de rapport
(142] L’information qu’un service de musique en

ligne doit fournir & CS est moindre, et de loin,
que ce que CSI demandait. Les principes suivants



principles guided us in deciding what should and -

should not be provided.

[143] First, CSI should get enough information
to allow it to identify which files use its
repertoire and which do not. For this reason,
services must report descriptive information
concerning files for which, actording to the

- service, no hcence is required.

" [144] Some objectors fear that CSY may seek to

" use the information it gets on works that are not
in its repertoire to recruit new members. We do
not think it necessary to account for this
possibility for two reasons. First, the reporting
timelines are simply too tight for CSI to be able -
to gain any significant advantage in this respect.
Second, there Is no reason to believe that CS1 has
done this in the past or may be thinking of doing

it in the future. Needless to say, any indication to

the contrary would result in the Board changing
the reporting requirements and imposing '
restrictions on what CSI may use the information
for. .

[145] Second, given the way in which businesé
has been conducted to date in related markets,
CS1 should obtain a certain amount of
information that is otherwise redundant. CSI has
convinced us that there is enough uncertamty in
- the information it gets pursuant to the MLA, for

-example, to justify providing a certain amount of
* alternative, additional information. That being
said, redundancy should be limited to what is
clearly informative and helpful. Asking for more
information than necessary penalizes those who
provide CSI with all the information it needs in
the first place. Generally speaking, the best way
to get correct information s to ask for it and to
sanction those who do.not comply.

[146] Third, CSI should get not only the
information it requires to calculate and distribute
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nous ont guidés pour décider ce qm devraxt ou.

~ non étre fourm

_[143] Premi¢rement, CSI devrait obtenir

suffisamment de renseignements pour lui
permettre de distinguer les fichiers qui utilisent

_son répertoire de ceux qui ne le font pas. Pour ce

motif, les services doivent fournir des
fenseignements descriptifs sur les fichiers pour
lesquels Ie service soutient qu’iine licence n "est
pas nécessaire. :

[144] Certaines opposantes craignent que CSI
utilise les renseignements concernant les ceuvres
ne faisant pas partie de son répertoire pour ’
recruter de nouveaux mémbres. I ne nous semble
pas nécessaire de tenir compte de-ce scénario
pour deux motifs. D*abord, les échéances de
rapport sont bien trop courtes pour perinettre 2
CS1 @ obtenir un avantage important sous cet
aspect. Ensuite, rien ne permet de croite que CSI
a agi ainsi par le pass€ ou pourrait songer a agir
ainsi A Pavenir. Rien ne sert d’ajouter qu’une
indication 2 Ieffet contraire entrainerait un
resserrement considérable de I’information que
CS] obtient en vertu du tarif et de 'usage qu’elle
peut en faire. N

[145] Deuxiémement, compte tenu de la fagon
dont les choses se passent dans des marchés
connexes; CSI devrait obtenir certains
renseignements qui sont par ailleurs redondants.
CSI nous a convaincus, par exemple, que.
Pinformation qu’elle obtient en vertu de la MLA
est suffisamment aléatoire pour justifier qu’on lui
fournisse certains renseignements alternatifs, -

. additionnels. Cela dit, 1a redondance devrait se

limiter & ce qui est nettement instructif et utile.
Demander plus d’information que nécessaire
pénalise ceux qui fournissent déja a CSI les
renseignements dont elle a besoin. Régle
générale, 1a meilleure fagon d’ obtenir la bonne
information est de la demander puis de pénaliser

ceux qui ne le font pas.

[146] Troisiémement, CSI devrait obtenir non
seulement ¥’ information qu’il lui faut pour



royalties, but also other information that will
allow it to develop a sense of overall compliance
‘without having to resort to systematic audits.
This is why we would have required services to
_ provide information about their overall sales, had
CSI not agreed in the end to abandon this
- request. On the other hand, financial information
concerning files for which no licence is required -
- ought to be kept to a minimum.

“[147) Financial information concerning files
using works whose status is uncertain is another
matter. Thus, when CSI realized that we would.
probably not require services to provide it with

- detailed sales reports for all files, it asked to be
. provided with at least a list of all files that had
‘been streamed or downloaded in a month. We

_ would not have done so for files for which'no

licence is required. We thought of requiring some

sales information regarding files using works

whose status is uncertain but did not do so in the

end. For this tariff, at least, it seems to us that
CSI will be sufficiently busy dealing with files it -
knows to be in its repertoire. Moreover, some

- services already provide complete sales data to

- CSI simply because it is more convenient to do
s0. The matter shonld be reexamined when the
time comes to. cerufy the next tariff.

[148] Fourth, if information is essential, a service
ought to provide it even if this means getting it

"+ from someone else. Music labels do not always

provide online music services the name of the
author of a musical work, the International
Standard Recording Code assigned to a sound
recording or a variety of information about the
album on which-a sound recording may have -
been released in physical format. This is not
reason enough to relieve the service from

_providing the mformation. Services fequire a
licence. They need CST’s help to determine what
is in its repertoire and what is not. Basic
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calculer et répartir les redevances, mais aussi _
celle Ini .permettant de se faire une idée du nivean
de conformité sans devoir recourir a des
vérifications systématiques. Nous aurions donc
exigé des services qu’ils fassent part de leurs
ventes totales si CSI n’avait pas en bout de piste

* abandonné sa dernande 3 cet effet. Par contre, la

fourniture de données financitres portant sur les
fichiers ne nécessitant pas de licence doit étre

. ramenée au strict nécessaire.

‘[147] 11 faut aborder autrement les données

" - financiéres portant sur les fichiers utilisant des

ceuvres dont le statut est incertain. Ainsi; aprés
avoir constaté que nous n’exigerions sans doute
pas que les services lui fournissent des rapports

" de vente détaillés pour tous les fichiers, CSI a

demandé de recevoir au-moins la liste de-tous.
ceux qui sont transmis ou téléchargés durant le.
mois. Nous ne I’aurions pas fait pour Jles fichiers
ne nécessitant pas de licence. Nous avons songe a
exiger la fourniture de certaines données
concernant les fichiers utilisant des ceuvres dont

le statut est incertain, mais nous ne I’avons -
finalement pas fait. Aux fins du présent tanf a
tout le moins; il nous semble que CSI en aura

bien assez de traiter des fichiers qu’elle sait faire
partie de son répertoire. Qui plus est, certains
services fournissent déja & CSI des rapports de
vente comp]ets tout simplement parce que cela
feur 31mphﬁe Ja tiche. 1l faudra réexaminer la
question avant d’homo]oguer le procham tarif.

[l 48] Quatriémement, si un rcnselgnement est
essentiel, le service devrait le fournir méme s’il
doit se le procurer ailleurs. Les maisons de
disque ne fournissent pas toujours aux services.
de musique en ligne le nom de I’ auteur de

I’ ceuvre musicale, le code international normalisé
des enrcgist_icments attribué a I’enregistrement
sonore ou d’autres renseignements concernant
I"album sur lequel un enregistrement a pu étre
publi€ sur support physique. Cela ne suffit pas a
exempter le service de fournir ces
renseignements. Les services ont besoin d’une
licence. lIs ont besoin de I'aide de CSI pour



copyright information should therefore be

provided. In other cases, where the information is

~ helpful but not essential, the information ought to
* be provided only if available.

[149] In this tariff, however, we are willing to
make an exception. This is a first tariff with .
significant retroactive effects. CSI’s licences with
-the services do not oblige them to provide the
information. Requiring the labels and the services
to adjust their systems rapidly could prove
unnecessarily costly. However, it appears that the
‘worldwide reporting format currently being
discussed contemplates including most if not all

. of that information. In any event, the services

" should expect to be required to supply this
information in all cases in the near fulurc.'

. -Information Flow

'[150] Upon starting operations, a service will
report and update monthly basic information
.about itself and the files it posts on its server.
CSI will then tell the service which. files use
“€SY’s repertoire. We are conscious that in so

. doing, we are certifying a tariff that entrenches

" the systematic violation of the rights of those
‘whom CS1 does not represent. For practical
reasons, it would be difficult to act otherwise, at
least for the time being. This may be due in large
" .part to what could be seen as a variety of
applications of the so-called long tail effect to
this market. First, the market was originally
structured around the compulsory 'licgnce that
existed in Canada until 1989 and that still exists
in the United States. Second, this market requires
players to rapidly digitize and offer back
catalogues whose owners may not always be easy
to identify. Third, the quest to offer everything
that is available means that a lot of what is
offered may be consumed little, if at all;
understandably, no one wishes to expend
resources to determine who owns the rights in
somcthmg that generatm no royalties. This is a
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- éablir ce qui est ou non dans son répertoire. lis

devraient donc fournir des renseignements de
base concernant e droit d’auteur. Autrement,
lorsque I'information recherchée est utile sans
éure essentielle, elle né devrait étre fournie que si
elie est disponible. B :
[149] Dans le présent tarif, toutefois, nous
sommes préts  faire une exception. 1} s’ agit d’un
premier tarif dont effet rétroactif est important.
Les licences de CSI n’obligent pas les services 2
fournir ces renseignements. Exiger des maisons
de disques et des services qu’ils ajustent lears
systémes a courte échéance pourrait cofiter fort
cher inutilement. Cela dit, il semble que Je format
mondial de rapport dont on discute en ce moment
pourrait inclure la plupart, sinon la totalité, des.

" renseignements pertinents. A tout événement, les

services devraient s’attendre a devoir bientot’
fournir cette information dans tous Jes cas.

Flux d ’infbrmqtioh
[150] Des que son exploitation débuté,_un service '

fournira et mettra 2 jour mensuellement des
‘données de base sur le service et sur les fichiers

- qu’il offre sur son serveur. CSI indiquera ensuite

au service les fichiers qui utilisent son répertoire.
Nous sommes conscients qu’en agissant ainsi,
nous homologuons un tarif qui enchisse la
violation systématique des droits de ceux que CSI
ne représente pas. Pour des raisons pratiques, il
serait difficile d’agir autrement, du moins pour
Pinstant. Cet état de fait pourrait &tre en grande
partie imputable 2 ce qui pourrait &tre pergu.
comme diverses applications 2 ce marché du
soi-disant effet de longue trafne: Premigrement, le -
marché a d’abord €té structuré en fonction de la
licence obligatoire qui-existait au Canada
jusqu’en 1989 et qui existe encore aux
Etats-Unis. Deuxiémement, ce marché exige que
les participants numérisent et offrent rapidement
des catalogues existants dont les propriétaires
pourraient ne pas toujours &tre faciles 2
identifier. Troisiémement, la tentative d”offrir
tout ce qui est disponible signifie qu’on peut
consomimer peu, ou pas du tout, une large part de



- matter that will have to be re-examined in
subsequent proceedings.

[151] Each month, a service will report to CSI
the information required to calculate the royalties
owing and CSI will do so, based on the reports
each service files, and then invoice the service.

* The Objectors’ requést to have the option of
calculatmg royalties thcmse]vw or asking CSI'to
do so 'would create unnecessary uncertamty and
delays.

'[152] Reporting and payment dates have. been set -

to allow CMRRA to continue to distribute
‘Toyalties within 75 days of each quarter This can

be made easier by spreading the reporting burden |

over time. For this reason, information is to be
exchanged every month even‘though payments -
are made only once per quarter.

{153} Involving CSI in the information chain has
certain consequences. Since the systém is not
fully self- -reporting, for example, it is possible.
that a service may pay an incorrect amount of
royalties through no fault of its own. A service
should not then be held liable for the
consequences of CSI's errors. We have reworded
the usual provisions dealing with payment
- adjustments, liability for audit costs and interests
“accordingly. We did not grant CSI’s request that
liability be shifted only where incorrect payments
are the result “solely” of an error or omission on
the part of CSI. We do not wish to put all the
burden of a joint error on only one party.

_{154] On the other hand, we have not allowed the
Objectors to audit CSF's books. CSI will provide’

ce qui est offert; personne ne désire,
naturellement, consacrer des ressources pour
déterminer qui posséde les droits sur une piste

- qui ne rapporte aucune redevance. C’est 13 une

question qu’il faudra réexaminer dans le cadre.

. d’affaires subséquentes.

[151] Chaque mois, le service fotirnira 2 CSI les
renseignements requis pour calculer les

_redevances payables, CSI effectucra ce calculen -

utilisant ces renseignements puis fera parvenir un
état de compte au service. La demande des
opposantes d’avoir 1’option de calculer les
redevances elles-mémes ou de demander. 3 CSI de

_ le faire engendrerait deI mcemtudc el des délais

inutiles. -

[152) Nous avons établi les échéances de rapport
et de paiement de fagon & permetire i la. CMRRA

- de continuer 2 répartir les redevances au plus

tard 75 jours aprés la fin du trimestre. ]l sera
plus facile d’y arriver en étalant les obligations
de rapport. Pour ce motif, Péchange de

renseignements se fait a chaque mois méme si les

paiements sont effectués seulement une fors par -
trimestre.

[153] Certaines éonSéquences'déc()u]em du fait

@’ impliquer CSI dans I’échange de ’
renseignements. Ainsi, comme le fardeau de -
rapport n’incombe pas uniquement  Putilisateur,

- il est possible qu’un service verse un montant de -
-redevances incorrect sans avoir lui-méme comunis

d’erreur. Un service ne deviait pas faire les frais
des erreurs que CSI commet. Nous avons réécrit

-en conséquence les dispositions usuelles traitant

des ajustements de paiement, de la responsabilité
pour les frais de vérification et des intéréts. Nous
n’avons pas fait droit 3 la demande de CSI
voulant que Ja responsabilité pour un paiement
erroné ne lui incombe que s°il déconle

« uniquement » d’une erreur ou d’une omission
de sa part. Nous ne souhaitons pas imposer Je
fardeau d’une erreur conjomtc a une seule
personne.

_ 154} Par contre, nous n’avons pas permis aux

opposantes de vérifier les livres de CSI. Cette



deta-i]ed royalty calculations; these should be
sufficient for a service to verify if the amount
being asked of it is correct.

- Termination of the Licence

[155] CS1 asks that the tariff provide for the
termination of the licence if a service does not
pay royalties, does not comply with the tariff or
becomes bankrupt or insolvent. The only other
tariffs to do so are the Canadian Broadcasters
_ Rights Agency (CBRA) Media Monitoring
Tariffs. The Objectors disagree. They point out,
among other things, that certain provisions of the
Bankruptcy and Insolvency Act (BIA) and of the
Companies’ Creditors Arrangements Act
prevent the termination of agreemeits.

[156) Our understanding is that the BIA

addresses copyright issues differently. It seems to

us that if, as section 83 of the BIA provides, an
assignment of copyright is terminated by

- operation of the law (that is, without the scenario

" baving been provided for in the assignment
contract), then a fortiori, a licence can provide
" that a bankrupt licensee shall not be entitled to

avail itself of the licence. We seé no reason why .

copyright owners should subsidize an insolvent
operation. Furthermore, we would rather Jet the
ordinary courts of law determine whether or not a
provision such as section 13 of the tariff is or not
effective.

[157) Subsections 65.1(1) and (2) of the BIA

-may prevent CSI from ending the licence for the -

sole reason that royalties are-owing “'in respect
of”” a pertod before the filing of a notice of
intention or proposal. Apparently, this allows a
trustee to use the licence as long as it is complied
with from the date of the notice of intention or
proposal. Subsection 65.1(4) also provides that a
person is entitled to require immiediate payment
for the use of “licensed property” after the filing
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derni¢re fournira un calcul détaillé des
redevances, ce qui devrait suffire au service pour
vérifier si le montant qu’on Jui demande est le
bon. '

Résiliation de la licence

[155] CSI demande que le tarif prévoie la .
résiliation de la licence si un service ne verse pas
ses. redevances, ne se conforme pas av tanf, fait
faillite ou devient insolvable. Les seuls-autres

“tarifs dans lesquels on retrouve une telle
" disposition sont les tarifs de I’ Agence des droits

des radiodiffusenrs canadiens (CBRA) pour la
veille médiatique. Les opposantes Sont en .
désaccord. Elles soulignent, entre autres, que ,
certaines dispositions de la Loi sur la faillite et
Uinsolvabilité (LFT) et de la. Lot sur les
arrangements avec les créanciers des
compagnies empéchent qu’on miette fin 3 des
ententes. ' ’

[156] Selon nous, la LF1 traite différemment Jes
questions de droit d’auteur. Il nons semble que si
son article 83 pérnaet de mettre fin & une cession
de droit d’auteur par opération de Ja loi (et donc,
sans que le contrat de cession permette la
résiliation), il faut, a fortiori, qu™ane licence
puisse stipuler que le licenci€ en faillite ne peut
plus s’en prévaloir. Nous ne voyons pas pourquoi
les titulaires de droits d’auteur dévraient
subventionner une exploitation insolvable. Qui
plus est, nous préférons laisser aux tribunaux de
droit commun le soin de décider si une

disposition telle Particle 13 du tarif est efficace

ou non.

£157] Les paragraphes 65.1(1) et (2) de la LFI
pourraient empécher CSI de mettre fin'a la
licence au senl motif que des redevances sont

" impayées « i I’égard » d’une période antérieure

au dépdt de P’avis d’intention ou de la
proposition. Cela semble permettre au syndic de.
se prévaloir de la Jicence pour autant qu’il s’y
conforme & partir de 12 date de Iavis ou de la
proposition. Le paragraphe 65.1(4) prévoit par
ailleurs qu’une personne peut exiger d’étre payée



of the notice or proposal, or to require the further
advance of money or credit. In the Jonger term, a
. solution may be to provide that an insolvent
service must pay royalties in advance. Again,
analymng this matter is better left to another
time.

: Security, TPMs and Other Requiremems

[158] The tariff does not deal with minimum
security reqmremcnts the use of technological
protection measures (TPMs), the nature and
extent of the information regarding copyright that
a service should provide to its customers or
customer content usage rules. From the outset, it
‘was agreed that at most, the tariff would require
that the service comply with-the same rules as
those .agreed upon with the music labels. As time

- ‘went on, it became clear that such-a provision
- would be redundant at best. Then recently, .

PureTracks announced that it had started offering

some files without any attached DRM software.

It is better to address this matter later, to the -

extent it is relevant.

‘Transitional Provisions

[159] We have allowed for extended delays to file
reports that relate to periods before the tariff was
certified. The agreements between CSI and the
"online Services require the services to make

_ interim payments unti} the Board certified the
tariff. The discrepancies between these payments
and what the final tariff sets, though not
insignificant, are relatively modest. Furthermore,
CS1 has not yet provided many of the reports it
-must supply in order for the services to know
what they ought to pay. Under the circumstances,
we see no need to provide for the payment of
interests on the difference. ’ =
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sur-le-champ pour I'utilisation de « biens ...
faisant I’objet d’une licence » apres le dépdt de
I’avis ou de la proposition ou encore, d’exiger Ja
prestation de nouvelles avances de fonds ou de
nouveaux crédits. A plus long: terme, il
conviendrait peut-&tre de prévoir qu’un service
insolvable doit verser des avances sur ses.
redevances. Encore une fois, il est préférable de
remettre cette analyse 2 plus tard.

Sécurité, MPT et autres exigences

{158} Le tarif ne tranc pas dc normes minimales
de secunte, de I'utilisation de mesures de ’

‘protection technologiques (MPT), de la nature ou_

du contepu des renseignements concernant le
droit d’auteur que le service devrait fournir i ses

: clients ou de normes d’utilisation du contenu par
ces derniers. Dés le départ, on s’entendait pour

dire que le tarif, tout an plus, prévoirait que le
service se conforme aux régles convenues avec.
les maisons de disques. Avec le temps, il est
devenu évident qu’une telle disposition serait au
mienx redondante. Puis récemment, PureTracks a
annoncé qu’elle offrait désormais certains
fichiers libres de tout logjciel de GDN. 11 vaut
mieux remettre cette question 2 plus tard, si tant
est qu’elle soit méme pertinente.

Dispositions transitoires

- [159] Nous.avons aHongé’ les délﬁié d"échangc~-

des rapports visant des périedes écoulées avant
que le tarif soit homologué. En vertu des ententes
entre CSI et les services en ligne, ces derniers
cffectuent des versements provisoires jusqu’a ce
que la Commission homologue un tarif. La
différence entre ces paiements et ce que le tarif
final établi, sans étre insignifiante, est

“ relativement modeste. Qui plus est, CSI n’a pas -

encore fourni plusieurs des rapports qui doivent
€étre remis aux services pour leur permettre de
savoir combien ils doivent payer. Dans les

 circonstances, nous ne croyons pas qu’il soit

nécessaire de prévoir le versement d'intéréts sur
la différence.



'VII. FINAL RATES

[160} The following Table 2: shows the rates we
obtain before the application of the 10 per cent
discount, and the ones we certify, after its

-53-.

" VII. TAUX DEFINITIFS

[160] Le Tableau 2 qui suit montre les taux que
nous obtenons avant ’application de I’escompte .
de 10 pour cent, et ceux que nous homologuons,

sur demande

29,2 ¢ par mois, par abonné

application. - aprés son application.
TABLE2
‘Category ' -._Rates before discount- ‘Rates certified, after discount
Permanent. 8.8% of the amouﬁ_; paid by a consumer 7.9% of the amount paid by a consumer -
‘Download Minimum fee: Minimum fee: . :
: 4.5¢ per file in a bundle; - 4.1¢ per file in a bundle;
5.9¢ per file in all other cases 5.3¢ per file in all other cases
Limited 5.9% of the amounts paid by subscnbcrs 5 3% of the amounts pald by subscnbcrs
Download Minimum fee: Minimum fee:
- *57.0¢ per month, per subscriber if por(able '51.3¢ per month, per subscriber if portablc
limited downloads are allowed; limited downloads are allowed,;
37.4¢ 1f not - 33.7¢ if not )
On-demand . 4.6% of the amounts paid by subscnbe,rs . 4.1% of the amounts paid by subscnbcrs
Siream " Minimum fee: Minimum fee:
29.2¢ per month, per subscriber 26.3¢.per month, pér subscriber
. TABLEAU2
Catégorie Taux avant escompte - Taux homologués, aprés escompte
“Téléchargement 8,8 % du montant payé par le consommnateur ' 79% du montant payé par le consommateur ’
perinanent - Redevance minimale : Redevance minimale :
' 4,5 ¢ par fichier faisant partié d’un ensemble; 4,1 ¢ par fichier faisant pamc d’un
- 5,9 ¢ pour tout autre fichier ensemble;
: 5,3 ¢ pour tout autre fichier
" Téléchargement -5,9 % des sommes payées par les abonnes 53 % des sommes payées par les abonnés ‘
lmité Redevance minimale : ‘Redevance minimale :
57,0 ¢ par mois, par abonn€ si les 51,3 ¢ par mois, par abonné si les -
(e]echargements limités porlables sont téléchargements limités portables sont
permis; permis;
37,4 ¢ si ce n’est pas le cas 33,7 ¢ si cen’est pas le cas
Transmission 4,6 % des somm’egphyécs par les abonnés 4,1 % dcs sommes payées par les abonnés . .
Redevance minimale-: Redevance minimale :

26,3 ¢ par mois, par a_bonné




[161] 1t is not possible to estimate with any
reliability the total amount of royalties that this
- tariff will generate for CSL However, based on

- numbers recently publicly released by Nielsen
SoundScan Canada, it js possible to estimate that .

the tariff on permanent downloads would

generate royalties close to $2 million in 2006,

and slightly under $1 million in 2005.
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‘Le secrétaire général,

 Claude Majeau ™
Setretary General

[161] 1l est impossible d’estimer avec quelque -
degré de fiabilité que ce soit le montant total des -
redevances que le présent tarif rapportera 2 CSIL
D’aprés les chiffres récemment rendus publics
par Nielsen SoundScan Canada, il est cependant’
possible d’évaluer que le tarif pour les
téléchargements permanents rapporterait prés de
2 millions de doHlars de redevances en 2006 et un
peu moins de 1 million de dollars en 2005.
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ENDNOTES

Exhibit CSI-27.A, Tab C, Mobile Music,
Juniper Research, at page 157

When CMRRA is not a publisher"s exclusive
agent, it is possible to obtain a licence
directly from the publisher.

. Atleast to the extent lhat those are not

private copies within the meaning of Part

" VI of the Act.

Ringtones that use the original sound

" recording of a musical work. Throughout the

hearings, parties referred to them as
“ringtunes”. :

. Though the parti.es.to NDMAs are American,

they do apply to Canadian transactions.

Professor Globerman dcﬁ.r_xed the value of the

- marginal product as “the monetary valne of

the increased output associated with
additional usage of the input holding usage. of

- other mputs constant”.

No one alluded to the fact that when thé

. “decision”to charge the same price to

reproduce a musical work on vinyl, cassette
or CD was made, that price was regulated. It
still is in the United States. This might have

influencéd the decision to continue charging a-

single price in Canada even after 1989, when

_ufree bargaining was allowed to occtr. In our’

view, this is not sufficient to allow.us to
ignore-the historical reality of the MLA,

especially since the single price continued to -
. prevail after deregulation, which occurred at

a time when all three known prerecorded
formats were still competing.

Making a prerecorded CD involves other
copies that were not mentioned, including

NOTES

Pigce CSI-27.A, onglet C, Mobile Music,
Juniper Research, a ]a page 157.

Lorsque ]a CMRRA n"cstv pas I’agent
exclusif d’un éditeur, il est possible d’obtenir

une licence directement de ce dernier.

Du moins dans la mesure ot il ne s”agit pas

" de copies pnvees au sens de la Partie VIII de

1a Loi. ' » e

Les sonneries utilisant I’enregjstrement

““sonore original d’une ceuvre musicale.

Pendant toute l’aud)cnce les pames ont parlé
de « ringtunes »..

Méme si les parties aux NDMA sont
américaines, les ententes s apphquent ades

opérations canadiennes.

Le professeur Globerman a défini 1a valeur

- du produit marginal comme étant

_[TRADUCTION] « Ja. valeur monétaire de.

I"augmentation de I’extrant se rattachant a
Y'usage additionnel de I’intrant en maintenant

Vutilisation des autres intrants constante »..

On a passé sous silence le fait que lorsque Ia
« décision » de facturer Je méme prix pour
reproduire une ceuvre musicale sur un vinyle,
une casseite ou un CD g été prise, ce prix

_elaxt réglementé. 11 I’est encore aux

FEtats-Unis. Cela a pu influencer Ja décision '

_de continuer a facturer un-seul prix aun

Canada méme apres 1989, moment ol 6n a
déréglementé le prix. Ce n’est pas suffisant,
A notre avis, pour que nous ne tepions pas
compte de la réalit€ historique de ]a MLA;
étant donné surtout que le prix unique a-

. continu€ i prévaloir apres la

déréglementation, qui est survenue 3 une
époque 01 les trois formats préenregistrés
connus se faisaient encore concurrence.

. La fabrication d’un CD préenregistré -

nécessite des reproductions dont on 11°a pas



11,

thosc that are used 1o embed the musical
" work onto the CD; the master recording itself
is not used for that purpose.

The legal perspective is alto_getixer different
however, as we point out in paragraph 84
below. '

10. See U.S. Copyright Act, 17 U.S.C. §115 ()

(3 (® (i) (ID.

The tariff allowing an online music service to
communicate a musical work will be set

- following hearings. into SOCAN Tariff 22,
-which are due to start on April 17, 2007.

12. See, for example, decision of October 20,

2006 certifying the NRCC Background
Music Tariff, 2003-2009, at paragraph 114.

- 13. Decision of December 12, 2003 certifying

the Private Copying Tariff, 2003-2004, at

. page 27.

."14. There are some sales at higher prices, but

‘nothing indicates that they have a significant
- impact-on the market.

15. We prefer this figure to the one of 15, used

by Messrs. Audley and Hyatt, which is based

~ on data provided by SoundScan, for two

reasons. First, the average number of tracks
is increased by the availability of prerecorded
compilation albums which are not generally

_ available online. Second, the evidence offered-

‘by Mr. Cue as to what occurs at iTunes, the
dominant player in the market, is the best
evidence available.

16. Exhibit CSI-27.A, at page 3, Table 1.

17. Decision of March 28, 2003 certifying the

. CMRRA/SODRAC Inc. Commercial Radio

10.

11.

12.

13,
- Je Tarif pour la copie privée, 2003-2004, & 1a

14.

15,

fait mention, y compris celles qui sont

utilisées pour graver I’ceuvre musicale sur le
disque compact; on n’utilise pas la bande
maitresse i cette fin.

La perspective juridique est fort différente V E
toutefois, comme nous le soulignons plus
loin, au paragraphe 84. ’

Voir )a loi américaine sur le droit d’a,uteur,
17 U.S.C. §115 (c) (3) (E) (i) (I).

Le tarif permettant-3 un service de musique
en ligne de communiquer une ceuvre musicale
sera fixé apres les audiences relatives au tarif
22 de la SOCAN qui doivent débuter le 17
avril 2007.

Voir, entre autres, la décision du-20 octobre
2006 homologuant le Tarif SCGDV pour la
musique de fond, 2003-2009, au paragraphe
114. : B . ’

Décision du 12 décembre 2003 homologuant
page 27.
On en vend certains 2 des prix plus élevés, _

mais rien n’indique que ces ventes ont des
répercussions importantes sur le marché.

Nous préférons ce chiffre & 15; utilisé par .

MM. Audley et Hyatt, qui est fondé sur des
données fournies par SoundScan, et ce, pour
deux raisons. Premiérement, les albums de

. compilation préenregistrés, qui ne sont

- 16.

17.

" généralement pas offerts en ligne, accroissent

le nombre moyen de pistes. Deuxiémement,
1a preuve présentée par M. Cue au sujet de
ce qui se passe chez iTunes, Vacteur
dominant sur Je marché, est Ja meilleure .
preuve disponible.

Pitce CSI-27.A, 2 la page 3, Tableau 1.

Décision du 28 mars 2003 homologuant le
Tarif de la CMRRA/SODRAC inc. pour la



18.

19.

- 20.

21.

22.
- trigger the equivalent of the Canadian

Tariff, 2001-2004, at pagé 13; Decision of
August 18, 2006 certifying SOCAN Tariff
24 (Ringtones), at paragraphs 93 to 99.

There are; of course, exceptions to this.
Royalies for public performances in concert
venues and reception rooms are mostly
collected from the venues, not the
performers. There are practical reasons for

‘doing so, which are simply not present here,

as we explain in the following paragraph.

Decision of March 15, 2002 certifying the
SOCAN-NRCC Pay Audio Services Tariff,
1997-2002, at pages 27-28; Decision of
March 19, 2004 certifying SOCAN Tariffs
2.A (Commercial Television) and 17 (Pay
and Specialty Television), at pages 38-39.

See genex'ﬁliy, decision of March 26, 2004
dealing with an issue of jurisdiction

-concerning SOCAN Tariff 4 (Concerts), at

pages 8-9.
Idem, at page 11.
A “digita] phonorecdfd delivery” does not

communication right in the United States.

_57-

21,

18.

19.

20.

22.
" pun¥rique.n’enclenche pas le versement de

radio commerciale, 2001-2004, 2 la page 13;
Décision du 18 aoiit 2006 homologuant le
Tarif 24 de ]a. SOCAN (Sonneries), aux

"paragraphes 93 2 99.

11 existe évidemment des exceptions a ce
principe. En régle générale, on pergoit les
redevances pour I’exécution publique de
musique dans les salles de concert ou de
réceptions des exploitants de ces salles et non
des interprétes. 11 y a des motifs pratiques
pour ce faire, motifs qui n’existent tout -

" simplement pas-en ’espéce, comme nous

I’expliquons dans Je paragraphe suivant.

Décision.du 15 mars 2002 homologuant le
Tarif SOCAN-SCGDV applicable aux
services sonores payants, 1997-2002, aux
pages 27-28; Déciston du 19 mars 2004
homologuant les tarifs 2.A (Télévision
cornmerciale) et 17 (Télévision payante et -
spécialisée) de'la SOCAN, aux pages 38-39.

Voir de fagon générale, la décision du

26 mars 2004 disposant d’une question de
compétence portant sur le tarif 4 de Ja
SOCAN (Concerts), aux pages 8-9.

Idem, 3 1a page 11. -

La distribution d’un enregistrement sonore

I équivalent du droit canadien de
communication aux Etats-Unis.



£,
Fia'y
Mhﬁwmm Q3104034



Exhibit F-1



Country

Mechanical
Rate

Average PPD!

Physical Rates

Average #
tracks

Effective
royalty per
track

Exchange
Rate?

Exhibit F-1

Royalty per
trackin U.S. $

Us?

Canada
Austria

Denmark

Finland

France

Netherlands
Norway
Spain
Schen o
Switzerland
UK

. 9.009%

NA

N/A

9.009% .
9.009%
9.009%

8.500%
6000%

9.009%

9.009%

L"'('9'-"009~%M””""‘ ’

9.009%
8.500%

N/A

N/A

€150, 7

DKK 98

€11.07

€12.00-13.00

€11.4225

. ¥2500-3000°

€12.00

€ 12.00-13.00

s

CHF 18.85
£7.99

N/A

14

12

15

D5

12

12
11-12
12,5
12

! “Published Price to Dealer” for a full-price CD, less VAT.

yN.{‘A' v }5

 NOK 0.826
€ 0.090-0.106

CAD 0.081

g0080

DKK 0.736
€0094

| €0072:009

€0.081

€0.090

CHF 0.136

2 Source: XE Currency Data Feed Source, as of April 1, 2008, www.xe.com.

3 Includes widespread use of controlled composition clauses.

* Retail price.

0.977

0.209

Sl

1.559

e

1.559

0010

1.559

019254

1.559

0.9876
1.976

0.079
C013%
0.154
0.147
0.103
0an201s8

0.126

01250180




Exhibit F-2



Exhibit F-2
Digital Rates

Typical Mechanical
Retail Royalty VAT Mechanical Exchange Royaltyin  Royalty in
Country Price’ Rate’ Rate’ VAT  Royalty  Mech. Perf. Royalty Rate* US.$ US.$
us. . NA . NA NA  NA ' NA ' NA N/A 0.091 NA 0091 0.091
Canada CAD  8.800% CAD N/A N/A CAD 0.977 0.0851 0.0851
0.0871 0.0871
Auswia €099 8O00%  200% €oles eooss Ml NN N is» o3
Belgium €0.99  8.000% 21.0%  €0.1718 €0.0655 1.559 0.1021
R e e i DKK e 01792
Denmark 000% ©0.8568 02091 o
Finland 8.000% €0.0704 1.559 0.1098

France . €099  8.000%

Germany 15.000%°  €0.1581 €0.1248 | 1559 0.1946
Jreland . €099 8000%  2100% €0.1718 €006ss N MR Bl 559 01021

Japan ¥200  7700%  500%  ¥9.5238 s667 0.010 0.1467
Netherlands~ €0.99  10.000%  190%  €0.1581 €0.083 N s oo

€0.1622

€0.0662

1559 - 01032

0.1232

Norway & 8000%  25.0% oea 0.1925
Spain = €099  8000% = 160% = €0.1366 1559 0.1065
Sweden SoNs 8.000%  25.0% 0.1067

8000%  17.5%  £0.1177 £0.0538 75% 25% £0.04034 1976 0.1063 100797

! Source: Responses to email inquiries or publicly available information from Apple concerning its iTunes retail prices.

% Sources: Responses to email inquiries, internal MCPS-PRS document, or RIAA Ex. D-101-DP.

* Source: Value-Added Taxes (VAT), as of April 1, 2008, www.uscib.org/index.asp?documentID=1676 or responses to email inquiries.
* Source: XE Currency Data Feed Source, as of April 1, 2008, www.xe.com .

5 Retail price excludes VAT.

® Online rates are presently being contested.

7 Up to 15% reduction is possible.
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