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The purpose of this proceeding 15 to allocate approximately 5300 million in 2004-05
Section 111 cable royalties among four claimant groups -- the Settling Parties, Program
Suppliers, Canadians and Devotionals. There is no dispute that, as m the prior three Phase |
proceedings, the sole distribution criterion is “relative marketplace value,” See SP PFOF 1§52-
56 infra. The central 1ssue 15 whether the swdies offered by the Settling Parties, the Program
Suppliers or the Canadians (the Devotionals offered no study) provide the best estimates of that
value. This issue 15 virtually identical to the issue that oceupied the attention of the CARP in the

1958-99 distribution proceeding and produced a 20,000 page record.

The Settling Parties seck an award based upon the results of (2) the 2004-05 Bonz
constant sum surveys of cable operator valuations of distant signal non-network programming, as
adjusted to account for issues raised in the 1998-99 CARP Report, and (b) the 2004-05 Zarakas
study of the value of music in  programiming, which also 15 intended to respond to issues raised
by the 1998-0%9 CARP. The Settling Partics rely upon the 2004-05 Waldfogel regression analysis
{and other record evidence) as providing corrobomation of the 2004-05 Bortz results in the same
manner that the 1998-99 CARP relied upon the comparable Rosston regression analysis 1o
corroborate the [998-99 Bortz results, The Settling Parties strongly oppose use of fee generation
and each of the studies sponsered by Program Suppliers to determine the 2004-05 rovalty

awards,

For the reasons set forth below, the Settling Parties believe the record in this proceeding

and applicable precedent establish thar they are entitled to no less than the following 2004-05
royalty shares:

' Bee 17 US.C. & B03a} (1) (requiring the Judpes to act "on the basis™ of “a written record™ and “prior
determinntions and interpretotions of the Copyright Rovalty Trnbunpl, Librarion of Congress, the Register of
Copyrights, copyright arbitration royalty panels (to the extent those determiations are nol inconsistent with a
decision of the Librasian of Congress or the Register of Copyrights), and the Copyright Rovalry Judges (to the extent
thase diterminations are nol inconsistent with [cerinin decisions of e Regigler] . . ., and decisions of the count of
oppeals , . ), Newiowad Azx 'n of Browsdoasters v, Copyright Royolty Triberal, 792 F.2d 922, 932 (D.C. Cie. 1985)
{change in prior award may be supporied by evidence showing changed circunmstances or evidence tending 1o show
that past conclusions were incorrect).



Settling Parties’
Froposed 2004-05
Cable Rovalty Awards

=l Basic Fund 3.75% Fund Syndex Fund
) (%) (%)
2004 62.5 59.7 5.2
2005 61.7 58.8 4.h

The specific calculations underlying the above awards, and proposed awards for other parties,
are set forth in Appendix. The Settling Parties have agreed among themselves on how to divide
the royalty shares that the Judges allocate to them, By way ol comparison, the individual awards
that the Settling Parties received in the 1998-99 proceading wotaled as follows:

Settling Parties”
1998-99 Cable Rovalty Awards
Year Basie Fund 3_75?;;@ S}'nd; Fund
(%), ;
1998 50.2 578 4.0
1999 60,9 59.6 4.0

As this suggests, Settling Parties believe that the record of this proceeding warrants a slight
merease from the royalty awards they received in the 1998-99 proceeding.




I The Bortz Constant Sum Surveys Of Cable Operators Have A Twenty-Five Year
Track Record OF Providing Methodologically Sound, Fully Vetted, Reliable, and
Valid Estimates O Relative Marketplace Values.

In 15 review of the CRT"s decision allocating the 1979 cable rayalties, the LS, Court of
Appeals [or the DC Creuit made clear that 11 18 entirely appropriate to rely upon constant sum
surveys of cable operator distant signal program valuations in allocating the Section 111 cable

rovalties:

Indeed, given Conpress’ evident intent 0 have the [CRT) operate

as @ substitute for direct negotiations (which were thought to be

impractical) among cable operators and copyright owners, see

House Report at 89, [the Court] find[s] the [CRT 5] receptivenass

to evidence simulating the commercial attitudes of the “buyers™ in

this supplanted marketplace to be more than reasonable.
Christion Brood. Network, fnc. v, CRT, 720 F.2d 1295, 1306 (D.C. 1983) ("CBN v. CRT™)
(rejecting Program Suppliers” argument that the CRT in the 1979 distribution proceeding should
not have relied wpon JSC's constant sum survey of cable operator program valeations). Since
that decision, the Judges’ predecessors, as well as most of the parties themselves, have
ncreasingly given greater (and, ultimately, determinative) weight 1o constant sum surveys of

cable operators in allocating the Section 111 cable royalties.

A. Bortz Media Has Continonously Refined And Improved Its Constant Sum
Cable Operator Surveys Over A Period Of Twenty-Five Years.

Bortz Media & Sports Group (“Bortz Media™) is a market research firm with substantial
experience involving the cable television and programming industries.  JSC  initally
counnissioned Bortz Media to design and execute (with the assistance of several other experns) a
constant sum survey of cable operator distant signal program valuations for the year 1983, A
principal ohjective of that survey was to improve upon the constant sum surveys that JSC had
sponsored duning the first three cable royalty distribution proceedings (1978, 1979 and 1980).
CTV also commissioned a constant sum survey of cable operator distant signal program
valuations for 1983 with the same objective, The two 1983 cable operator stodies were
conducted entirely independent of each other and employed slightly different methodologies.
Mevertheless, they obtained results that were virtually identical. See CRT, Determination in



1983 Cable Royalny Distribution Proceeding. 51 Fed. Reg. 12792, 12796, 12798 (*1983 CRT
Determination”); SP PFOF 1963-71.

Although CTV has not commissioned ancther cable operator survey, Bortz Media has
conducted such surveys for every vear since 1986, whether there was a litigated procecding for
that vear or not. Over the decades, Bortz Media has continually sought to refine its survey in
response to issues raised in the litigated distribution proceedings. &g, CRT, Determination i
the 1989 Cable Rovalty Distribultion Proceeding, 57 Fed. Reg. 15286, 15300 (1992) (1989 CRT
Determination™) (“[TThe Bortz survey has taken important steps to improve the validity and
reliability of its results. The high standards of procedure that ebtained in the 1983 survey were
again followed in the 1989 survey, In addition, the Bortz survey made some key
improvements”). See generalfy Boriz Study (SP Ex. 2) at 28-41; 5P PFOF 4§73-85, 131,

For example, Bortz Media added the Canadians and Devotionals to the surveys afier the
CRT criticized Bortz Media for not including these categories in the 1983 survey. See 1983
CRT Determination, 51 Fed. Reg. at 12810; 1989 CRT Determination, 57 Fed. Reg. at 15203,
Bortz Media also made changes in the program category definitions in response to CRT
concerns -- although, for reasons Bortz Media explained, it resisted the use of the type of
program examples that Program Suppliers had demanded {and uses unsuccessfully with their
Gruen cable subscriber surveys) See Bortz Study (SP Ex. 2) at 30-31; 1989 CRT Determination,
57 Fed. Reg. at 15293, In response to the CRT, Bortz Media asked the respondents o allocate
100% of a fixed program budget rather than an artificial amount of $100, and it interviewed
“cable system operators because of their more detailed knowledge of programming at the local
level™ rather than MSO executives who had been interviewed in the earlier surveys. See 1983
CRT Determination, 51 Fed. Reg. at 12795-06 & 12810; 1989 CRT Determination, 57 Fed. Reg.
at 15292: Bortz Study (SP Ex. 2) at 29-30.

Motwithstanding these and other changes prompted by the experience of the distribution
proceedings, the basic approach of the Borz survey has remmned penerally the same -
professional executive mterviewers ask randomly-selected samples of knowledpeable cable
operators (those who pay the Section 111 royalties at issue) how they themselves would allocate

a fixed budget for the non-network distant signal programming categories they actually camried



hased upon the relative values of those categones in attracting and retaiming subscribers 1o their
cable systems. See Bortz Study (SP. Ex. 2} at 1-2; SP PFOF 1986-95, 131. The resulis of the
Bortz surveys over tweniy-five years also have remained generally consistent and have
repeatedly demonstrated that time-based “tonnage™ and “viewing” shares do not equate to
relative market value. These results are set forth in the Bortz Stody (SP Ex. 2) at 23 and are
reprinted in SP PFOF 9131

. The Parties Have Presented A Substantial Amount OF Evidence Over Several
Distribution Proceedings In Support Of A Constant Sum Methodology In
General, And The Bortz Surveys In Particular, As Providing The Best
Approach To Determining Relative Market Value,

J5C and other claimants have presented evidence in the various cable rovaly distribution
proceedings from numerous survey experls, markel researchers, economists, statisticians,
valuation experts and cable industry executives conceming the Bortz constant sum surveys of
cable operators. That evidence has demonstrated that the constant sum approach is the best
available method for determining the relative market values of the different categories of distant
signal non-network programming; the Borz surveys meet the professional standards of reliable
and vahd survey research; and the Bortz survey results accord with marketplace realities, See SP
PFOF 1963-85, %6-125,

All the programming claimants (J5C, CTV, PTV, Canadians, Devotionals and Program
Suppliers) have thus come to rely upon the constant sum survey approach in the Section 111
distribution proceedings. Even the Program Suppliers, for the first time in this proceeding, now
support use of constant sum surveys — although they have advocated a methodologically-
deficient survey of cable subscribers rather than cable operators.  All the programming
claimants, with the exception of Program Suppliers and Canadians, support the Bortz constant
sum surveys of cable operaters m this proceeding.  While the Canadians use a combination of
their constant sum survey results and fee generation, their one survey that followed the Bortz
approach {(and compared programming on Canadian signals with programming on U5, signals)
led to results consistent with the Bontz regults. See SP PFOF 163, 482, 650.



C. The CRT and CARPs Increasingly Accorded Greater Weight To The Bortz
Constant Sum Survey Results,

In the 1983 proceeding, the CRT listed certain concemns with the Bortz and CTV constant
sum surveys that precluded the CRT from according those surveys greater weight than the
Miglsen viewing data sponsored by the Program Suppliers. See 1983 CRT Determination, 51
Fed. Reg. at 12808-10. J5C and others sought 10 address those concemns in the 1%89 proceeding.
Based on the record in the 1989 proceeding, the CRT increased the weight that had been
accorded the cable operator surveys (and decrcased the weight that had been accorded the
Nielsen studies) in prior proceedings. See 1989 CRT Determination, 57 Fed. Reg. at 15302
{referming to the “new weight” accorded the Bortz results). The CRT found the “Bortz survey (o
be valid, and a key part of our determination.” fdl at 15301, Where the Bortz results were
“corroborated” with other evidence, the CRT accorded those results “substantial weight,” fd
The CRT, however, expressed certain “concerns” with the survey that “affected [ils] allocation.”
Id.

In the 1990-92 procecding, the witnesses presentod by JSC and other parties sought to
address the 1989 CRT's concerns. After devoting more than forty pages of its report in the
1990-92 proceeding to analyzing the Bortz and Nielsen studics, the CARP agreed that the weight
accorded the Bortz surveys should be increased further (and the weight accorded the MNielsen
studies should again be decreased) - although the CARP split on how much weight was

appropriate.

The CARP majority found that the Bortz study is “well designed,” 1990.92 CARP Report
at 66, and did not suggest any changes in the survey methodology, They also found that the
Bortz survey “focused more directly than any other evidence to the issue presented: relative

market value,” id at 65, explaining that:

The critical significance of the Bortz surveys is the essential
question it poses to cable system operators, that is; What is the
relative value of the type of programming actually broadcast in
lerms of attracting and retamning subscribers? That is largely the
question the Panel poses when it constructs a simulated market
Further, the question asks the cable system operator to consider the
same calegories we are presented here in the form of claimant



groups — that 15, sports, movies, and the others. That is also what
the Panel miusst do,

Id a1 65. Thus, the CARP majority concluded, the Bortz survey is “highly valuable in
determining market value.,” Jd. at 66, However, they also said that there were conceptual

“limitations™ to the survey that “precluded its acceptance in toto,” /d.

The dissenting CARF member did not share the majority’s concerns. He concluded that
the Bortz survey is the best tool available for measuring relative values in the relevant
marketplace and that it should reccive far more weight than it does . . . " 1990-92 CARP Repon
at 170 (dissenting opimion).  That 15 because the Borz survey  “locoses commectly on the cable
operator as the key player, asks the economically significant question and accurately provides the
hest estimates of relative valve in the marketplace that actually existed.” fd He explained that
the conceptual “limitations™ perceived by the majority do not provide a basis for digcounting the

Bortz results, noting further that:

Most of the expert witnesses who testified agreed that the Bortz
survey was cormectly designed and executed and whatever
shoricomings it may have are relatively minor in comparison to its
attnbutes.  In response o suggestions and official Tribunal
criticism over the years, it has evolved to mepsure the correct
variable and 1o provide the most accurate results of relative
markeiplace value,

id at 171.

D. The 1998-99 CARP, Im The Last Litigated Distribution Proceeding To
Address The Issue, Accorded Determinative Weight To The Bortz Survey
Results In Setting The PS, JSC and CTY Awards. And It Concluded That
Those Results Set A Floor For PTV. The Register, Librarian And Court Of
Appeals Affirmed The CARFP’s Determination,

In the 1998-99 proceeding, 1SC and other parties sought to address the “concepboal”
limitations that 1990-92 CARP identified regarding the Bortz surveys. After considering that
evidence and applicable precedent, the CARFP determined that none of those conceptual
limitations provides a proper basis for discounting the Bortz results. It concluded that the “Borte

survey 15 clearly the best measure of relative marketplace value™ and it accepted




the Bortz survey as an extremely robust (powerfully and reliably

predictive) model for determining relative market value for PS,

JSC and NAB -- for both the Basic Fund and the 3.75% Fund.

Indeed, for reasons discussed infra, we find that the Bortz survey is

more reliable than any other methodology presented in this

proceeding for determining the relative marketplace value of thesc

three claimant groups. Bortz also establishes a Basic Fund floor . .

for FTV.
Report of the Copyright Arbitration Royalty Panel in Docket Mo, 2001-08 CD 98-99 a1 52, 1]
{Oet. 21, 2003) (“1998-99 CARP Report™), afd Final Order Issued by Librarian of Congress in
Docket No. 2001-8 CARP CD 98-99, 69 Fed, Reg. 3606, 3609 (January 26, 2004) ("1 9958-99
Librarian Order™), aff'd Program Suppliers v. Librarian of Congress, 409 F 3d 395, 400 (D.C.
Cir. 2005) (" Program Suppliers v. Librarian ™). The CARP noted that its decision to tie the PS,
ISC and CTV awards directly to the Bortz results — and not to rely upon raw or adjusted ViEWIng
data in fashioning these awards -- was the “natural evolution of & discernible trend” where
“[s]uccessive decision-makers have been according greater and greater weight to Bortz, and
concomitantly lesser weight to [the] Nielsen™ viewing data that had been the comerstone of the
CRT’s early distribution decisions. Id al 53. See Program Suppliers v. Librarian, 409 F.3d at

350-400 (referring to “adjudicatory trend™ of “increased dependence on Bortz™).

Program Suppliers challenged on appeal the decision of the Register and Librarian to
affirm the 1998-% CARP's reliance upon Bortz rather than Nielsen. See Program Suppliers v,
Libwarian, 409 F.3d at 401 (*Program Suppliers are unhappy because the Librarian, in allocating
most awards, accepted the CARP's decision 1o rely solely on the Bortz survey and not at all on
the Nielsen study.™ The Justice Department defended the decisions of the CARP, Register and
Librarian in the 1998-99 proceeding, explaiming: “This Court long ago recognized the validity of
the pancl's view that the Bortz study is superior to the Miclsen study for purposes of cable
royalty determinations.” Brief for Respondent Librarian of Congress in Program Suppliers v.
Librarian at 34 (filed Dec. 14, 2004), citing CBN v. CRT. The Court of Appeals agreed, finding
the Program Suppliers’ challenge to the Boriz surveys “meritless.”” See Program Suppliers v
Librarian, 409 F.1d at 401, The Court of Appeals held that the CARP “was free to rely
exclusively upon [the Bortz] survey,” stating;



We detect nothing cither arbitrary or capricious about using
relative market value as the key criterion for allocating awards.
Indeed, it makes perfect sense to compensate copyright owners by
awarding them what they would have gotten relative 1o other

owners absent a compulsory licensing scheme. . . . Borz
adequately measured the key crtenon of relative market value,
Moreover, as the CARFP pul it, Bortz "subsumes infer afia all

viewing data that a CSO might consider when assessing relative
value of programming groups,”

I a1 402 (citation omitted),

I1. The Record In This Proceeding Confirms That The 2004-05 Bortz Surveys Provide
Reliable And Valid Estimates Of Relative Marketplace ¥Values.

The 1998-89 CARP stated that 115 decision to rely exclusively upon the Bortz resulls in
setting certain awards was based upon the record before it and recognized that future records
could produce different results. See 1998-99 CARP Report at 53 {("'We certainly do not suggest
that in future proceedings Bortz results should necessanly be mechanically adopted 10 set the
awards for PS, JSC and NAB"™). The record in this proceeding, however, alfords no proper basis
for departing from the CARP's conclusion (affirmed by the Register, Librarian and Court of
Appeals) that the Boriz surveys provide the best svailable estimates of the relative market values
of JSC, CTV and PS programming (and a floor for PTY programming). To the contrary, the
record in this proceeding confirms that the 2004-05 Bortz surveys, like the 1998-99 Bonz
survevs, provide reliable and valid esumates of those values, Maoreover, aspects of the Borz
surveys presented in this proceeding have resolved the issues that prevented the [998-99 CARP

from relying on the Bortz survey results as a basis for the Canadians’ award.

A The 20i4-005 Bortz Surveys Are Methodologically Sound.

The 1998-9% CARFP concluded the Bortz survey had “been improved and perfected over
the years to the point where [ew doubt its robustness and accuracy.” [d. at 52, Indeed, the 1998-
99 CARP did not suggest that Bortz should make any changes in the methodology of the
surveys — including the program categorics uwsed in those surveys. See afso 199899 CARP
Report at 18-19 (noting that the 1990-92 CARP conceded that the survey was “well designed”
and did not suggest any specific methodological changes) (citation omitted), Numerous experts
in prior distribution proceedings have offered testimony demonstrating that the Bortz surveys are
properly designed and executed. See SP PFOF §163-85.

0



In this proceeding, Mr. Trautman of Bortz Media testified that the 2004-05 Bortz surveys
followed the same procedures, and met the same high standards, as the 1998-99 Boriz SUIVEYS
upon which the 1998-99 CARP relied. Furthermore, Dr. Gregory Duncan of the University of
California at Berkeley, a qualified expert in survey research, see Tr. 2502 {Duncan), determined
that the conclusions of the 1998-99 CARP concerning, and those of various survey experts who
have evaluated, the prior Boriz surveys apply equally to the 2004-05 Bortz surveys. r. Duncan
explained that the 2004-05 surveys arc “methodologically sound:™ they are *based on sound
principles and tested methods™ and were “conducted in such a way that [their] results can be
deemed reliable”™ Duncan WDT (SP Ex. 1) at 11. Dr, Duncan’s testimony and other record
evidence (including the testimony of Mr. Trautman of Bortz Media, who has substantial survey
experience invelving the cable industry) demonstrate that the 2004-05 Bortz surveys followed
the same high professional standards as the 1998-99 surveys to which the 1998-99 CARP
accorded determinative weight. See SP PFOF $98-125.

The Program Supplers did not present any witness to rebut Dr. Duncan’s lestimony
supporting the Bortz survey methodology; nor did they present anyone qualified as a survey
expert o lestify concerning that methodology. While the Program Suppliers offered the same
criticisms of the Bortz methodology that they have offered {and which were rejected) in prior
procecdings (such as those relating 1o program categorization), they failed to provide empirical
support for any of those eniticisms (as instructed 1o do by the Register and Librarian in the 1998-
99 proceeding). See infra pages 20-28 (discussing criticisms); SP PFOF $1267-72.

The Canadians’ witnesses offered in this proceeding some of the same criticisms of the
Bortz methodology that they offered in prior procecdings. As discussed below, these criticisms
also are unsupported by any empircal evidence and are unfounded, While the 1998-99 CARP
did not use the Bortz surveys to determine the Canadians” award, the record in this proceeding
provides a stronger basis than any prior record for accepiing the Bortz methodology (rather than
fee generation) to set the Canadians” 2004-05 award. See SP PFOF 19297-308, 325-36, 5T0-671,
At the least, however, as the Canadians’ witnesses acknowledged, those criticisms do not affect
the Bortz resulis for Program Suppliers, JSC and CTV. See SP PFOF §9125, 305.
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The Devotionals, who support the Bortz results, offered no cnticism of the Bongz

methedology.

B. The 2004-05 Bortz Surveys Provide Reliable Estimates Of Relative
Marketplace Values In The Relevant Hypothetical Marketplace,

The 1998-99 CARF determined that, in a hypothetical marketplace absent compulsory
licensing, negotiations for distant signal programming would most likely occur between
individual cable operators (or perhaps MSOs or a collective that they might form), on the one
hand, and individual broadeast stations that would act as inlermediaries for copyright owners and
that would license all the copyrighted programming broadcast by each station, on the other hand.
As a result, cable system operators {or MS30s or a collective) would bargain for a fixed quantity,
meaning that the supply curve for each type of programming would remain veriical, ie, the
supply of programming would remain the same irrespective of the price. Thus, the “demand
side™ (the cable operators’ perspective) would determine relative values of each type of
programming. Under these circumstances, the CARP concluded, the Bortz surveys of cable
operator program demand provide the best evidence of relative market value. See 1998-99
CARP Report at 11-13.

The Program Suppliers argued that this “description of the hypothetical marketplace is
fundamentally fawed, produces absurd results, and must be rejected”  The Register and
Librarian, however, distissed the Program Suppliers’ argument. See 1998-99 Librarian Crder,
69 Fed. Reg. at 3614, As the Register and Librarian explained, “While Program Suppliers may
disagree with the Panel's consideration of the hypothetical marketplace and in particular its
conchusion that 11 15 the perspective of cable operators that best determines how much different
categones of programming would be worth, the Pancl’s actions are based on prior decisions.” fd
at 3614,

Again, nothing m the record of this proceeding warranis a departure from prior decizsions.
Rather, the record confirms, consistent with precedent, that in the relevant hypothetical
marketplace broadeasters would likely act as intermediaries between copyright owners and cable
operators; the supply of programming would be fixed; demand would determine the relative

market values of each type of distant signal non-network programming; and thus the relative



values that cable operators attach Lo the different categories of such programming provide the
best evidence of the relative market values of that programming. See Crawford WRT (SP E.:q:_.
52) at 12-13; Tr. 2408-16 {Crawlord); McLaughlin WDT (SP Ex. 6) at 1; SP PFOF Y957-61,
189, 444-59. Because the Bortz survey results reflect the relative values that cable operators
attach to the different categories of distant signal non-network programming, those resulis

provide the best evidence of relative markel values of those program categorics.

The testimony of Dr. Robert Crandall, a Brookings economist with substantial experience

involving the cable and broadeast industries, supporis that conclusion:

The advantage of the constant sum survey is that it attempls lo
measure the relative value that cable sysiem operators place on
various program categories. Since these operators would make the
program purchasing decisions in the marketplace that would exist
but for the compulsory copyright license, this type of survey
provides the best information on the operation of the hypothetical
marketplace in the absence of actwal data on programming
purchases, which do not exist,

Crandall WDT (SP Ex. 3) at 8; see alsa Tr. 228 (Crandall) (Bortz survey is “the best source of
information on relative marketploce valwes™). As Dr. Crandall ebserved, that conclusion also finds
support in the lestimony of various economists {(and other experts) who in prior proceedings have
considered whether the Bortz results provide a reliable and valid estimate of relative market
values. Crandall WDT (SP Ex. 3) at §; see also McLaughlin WDT (SP Ex. 6) at 8 (*But for two
factors [requinng adjustment], the Bortz survey results would show how the cable operators
themselves would have allocated the compulsory licensing royalties they paid to carry that
programmung”); Calfee WRT (CDN Ex. R-3) at 11 (cconomist testifying on behalf of the
Canadians criticized the Boriz survey insofar as it applies to the Canadians but stated that the
survey “appears sound in its treatments of the major program categories . . ."); id. at 9 (“Boriz
study may be useful for large categories like sports, movies and series, and local commercial
television programming™); Tr. 3074-75 (Calfee) ("] cannot rale out the possibility that [Bortz)

provides a reasonably accurate relative value for the large categories™),

The Program Suppliers’ economist, Dr. George Ford, advanced the same arguments that
the Program Suppliers advanced in prior proceedings -- e g.. that the Bortz surveys do not reflect



market values and fail to account for the amounts of programming being retransmitted. Dr. Ford
also offered his own novel version of the hypothetical marketplace to justify his analysis that
ignores cable operator valuations altogether. For the reasons discussed below, neither Dr. Ford's
testimony nor anything else in the record of this proceeding provides a proper basis for changing
the nature of the hypothetical marketplace or the conclusion that the Boriz results best reflect
relative program values in that marketplace. See infra pages 24-28; SP PFOF 7416-81.

C. Independent Record Evidence Corroborates The Results Of The 2004-05
Bortz Surveys

In tving the PS§, JSC and CTV awards directly to the Bortz results, the 1998-99 CARP
noted that the results of the multiple regression analysis offered by CTV wimess Dr. Gregory
Rosston “when considered within their confidence intervals, generally corroborate the Boriz
results.”  1998-99 CARP Report at 53. The record in this proceeding provides not only a
comparable regression analysis to help comoborate the Bortz results for all parties (other than the
Devotionals); it also provides additional evidence confirming those results.

1. Waldfogel Regression Analysis.

Although the [998-99 CARP did not adopt the Rosston regression analysis as an
independent method for determining relative value, in part because of a “lack of any historical
bases for assessing reliability,” 1998-99 CARP Report at 48, the CARP concluded that

it is wseful as a confirmatory or corroborating study and, if
volatility and variability are improved, similar analyses may prove
useful for directly measuring relative values in future vears.
1998-99 CARP Report. at 50 (footnote omitted); see also id (“Panel takes some comfort in that

the Rosston analyses tend to corroborate the results of the Bortz survey . . .7) (footnote omaitted).

In this proceeding, CTV witness Dr. Joel Waldfogel, an economist at the Wharton
School, conducted a regression analysis that i1s analogous to the Rosston regression analysis, in
which he addressed several of the concemns that had been raised about the Rosston studv. The
Waldfoge] regression considers the distant signal purchasing behavior of cable operators in
2004-05. Because of certain arbitrary features of the rovalty structure and the fact that distant

signal programs are purchased in bundles, it is impossible to observe directly the relative prices
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paid for various categories of distant signal programming. But cable operators make economic
choices when they choose particular distant signals and pay royalties for them. Dr. Waldfogel's
regression analysis, using extensive data showing what programs were actually carried and what
royalty fees were actually paid by each Form 3 cable operator, provides useful information about
the relative values of different types of distant signal programming to cable operators in 2004-05.
The results of Dr. Waldfogel's study of cable operators’ economic behavior, after adjustments to
allow an apples-to-apples comparison, strongly corroborate the relative value shares measured by
the Bortz surveys for all categories (other than the Devotionals) - as was the case with the
Rosston 1998-99 regression analysis. See SP PFOF 171-181; 1998-99 CARP Report at 53,

Dr. Waldfogel’s comparison was as follows:

Implied Royalty Shares Using All Minutes
Compared to Augmented Bortz Shares

2004 - 2005
Estimated Royalty Augmented Bortz Shars

SheAres
Claimant Group from Regression ' z004 2005
Frogram Suppliers 2.15% I5.40% 36.270%
Saors 3. TA% 124 A5.50%
Comnmercial TV 20.20% 17.50% 14.20%
Pubfic Broadcassng BN .20% 6.0 %
Dasational 0 00% T.60% .30 %
Canadian 2.82% 0.50% 1.85%

Moba;

[1] Ta ba comparable ks Barle shanes, royaky shames are calculaled using ol WGNA minuas but amsting Lo Power and Makican
[2] Borlz shares laken fram the 2008 Testmany of Linga MeLeughlin, Mid-points of ranges used for Canadian and PTW

Seuirce. Waldlogel WOT (SF Ex. 18] at 14,

Program Suppliers’ witness Dr, George Ford and Devotionals’ witness Dr. Michael
Salinger presented rebuital testimony attacking the Waldfogel regression analysis. Both asserted
that distant signal rovalties are affected by the statutory royalty formula rather than market
decisions, and that the regression study’s results were imprecise and showed variation when
subgroups of the data were analyzed separately. See SP PFOF 9f181-188. The 1998-99 CARP
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considered similar criticisms of the Rosston regression analysis, but nonetheless found it 1o be
“nseful as a confirmatory or comoborative study™ that supported rehance on the Bortze survey
evidence (nt least for the major program categories). 1998-99 CARP Report. at 30; see alsa id
al 48 (1998-99 shares for Canadians and Deveticnals were zero), The same conclusion should

apply here.
X, Homonoff Travtman Analysis of Cable Network Marketplace.

Program Suppliers’ witness Howard Homonoff, a Director in the Entertainment, Media
and Communications Proctice of PricewaterhouseCoopers LLP, noted that the 1998-9% CARP
envisioned the hypothetical marketplace for distant signal programiming as operating “‘in the
same manner as cable networks currently offering programming packages . .. ."" Homonoff
WDT (PS Ex. 7) guoting 1998-99 CARP Report at 11. According to Mr. HomonofT,

While the Panel did not go so far as to say that the “hypothetical
free market”™ for distant signals would be identical to the cable
network markctplace, the Panel’s broader point as to the wtility of
looking 1o the cable network marketplace for puidance on a
hypothetical distant signal markeiplace is consistent with mv
experience. A hypothetical markeiploce for the acquisition of
programming on distant signals & closely analogous to the market
Sfor whole cable networks, which represent a large majority of the
programming MS0s provide to their subscribers.  Following that
lead, T examine that same cable network marketplace as a guide in
analyzing the distant signal programming marketplace.

Homonoff WIHT (PS Ex. 7)at 5-6 (emphasis added).

Mr. Homonoff provided an analysis of the amount of time (or “tonnage”™) various
program categories occupicd on the telecast schedules of certain cable networks. Mr. Homonoff
acknowledged that his study was not intended 1o represent the relative shares of Section 111
rovaltiee that Program Suppliers of any other claimant should receive,  See Tr. 1760-61
(Homonoff). Nor did he suggest that his analysis either corroborated or called into question the
results of any studies offered in this proceeding. He made only the unsupported claim that
because there is such a large amount of Program Supplier programming available to cable
operators and subscribers in the cable network marketplace, the same programming on distant
signals must be quite valuable. See SP PFOF §1554-63. The 1998-99 CARP, however, drew an
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opposite inference from similar evidence of the growth of cable network programming that it
believed was comparable 1o a particular category of distant signal programming. See 1998-99
CARP Rcport at 67,

J5C wilness James Trautman of Bortz Media, who has substantial experience valuing
television programming in the marketplace, also examined the cable network marketplace that
Mr. Homonoft considered analogous w the distant signal marketplace. In particular, Mr,
Trautman compared the license fees that various cable networks actually paid in 2004-05 for JSC
and Program Supplier programming with the amount of time occupied, and viewing generated,
by that programming. Mr. Trautman’s analysis helps corroborate several key findings of the
Bonz surveys, ie, (1) JSC's share of distant signal market valoe is significantly greater than its
sharc of time or viewing; (2) Program Suppliers’ share of distant signal market value is
significantly less than its share of time or viewing; and (3) JSC and Program Suppliers’ shares of
distant signal market value are approximately the same. See SP PFOF 99191-200, 475-81.

For example, following its conversion from the most widely-carried distant signal to a
cable network, TBS entered into marketplace negotiations with Major League Baseball for the
night 1o televise the games of the Atlanta Braves outside their home territory. The prices that
TBS paid for programming following its conversion provide perhaps the clearest indication of
the relative market value of at least the JSC and Program Suppliers programming on

superstations with nationwide cable carriage (such as WGN).

TBS paid $175 million {(or over 24% of TBS® 2004-05 programming budget) for just the
rights to televise the Braves in 2004-05; the remainder of that programming budget went for the
production of those Braves™ telecasts and rights payments to the Braves, the rights to televise
some other I5C (NCAA) events, and Program Suppliers’ programming. TBS allocated more
than 24% of its programming budget to the Braves telecasts, notwithstanding that those telecasts
accounted for only about 2.5% of TBS® total broadcast hours and about 2 5% of the viewing
minutes generated by all TBS programming. That allocation -- which market-negotiated license
fees substantially in excess of time and viewing shares — is fully consistent with the results of the
Bortz surveys. And, of course, it is squarely inconsistent with the results of the Dr. George Ford
study sponsored by Program Suppliers. As Mr. Travtman explained, the Ford formula would



have resulted i TBS paying 4.25% in 2004 and 3.51% in 2005 -- rather than the over 24% that it
actually paid to televise the Braves games. See SP PFOF 19192-94.

MLE on TBS Valuation Comparison

Share of

Estimated Share of

Share of Market Value: Actual Share of

Time (%) Viewing (%) Ford Analysis (%) Market Value (%)

2004

J5C (Braves)*

Program Suppliers/Other
Taotal

2005

JEC [Braves)*

Program Suppliers/Other
Tatal

2.67%

HL.23%
100.00%

2.47%

37.53%
100.00%

2.60% 4.25% 24.08%
37.40% 35.75% 75.92%
100.00% 100.00% 100.00%
2.42% 3.51% 14.65%
97.58% 96.49% 15.35%
100.00% 100.00% 100.00%

*Actual perees for 5O programming exchode production eost.

Sounies: Traubimsn WHT [SP Ex. 57 at &

Likewise, 15C telecasts amounted to only about ,.5% - 0.7% of the 2004-05 telecast
hours on the top 25 cable networks examined by Mr. Homonofl, and they generated only about

I 4%-1,7% of the 2004-05 time that houscholds spent viewing those networks. Yel, the cable

networks paid, in marketplace transactions, between /7% and 20% of their programming budgets

to telecast that JSC programming -- more than ten times the JSC viewing share and more than

twenty-five times the J8C tonnage share. Apain, that result s fully consistent with the resulis of

the Borz surveys (and wholly inconsistent with the results of the Ford study which would have
predicted a JSC share of only 2.8% in 2004 and 2,05% in 2005). See SP PFOF 19196-200.




ISC on Top 25 Cable Network Valuation Comparison

Estimated Share of
Shareof Share of Market Value: Actual Share of
Time (%] Viewing (%) Ford Analysis (%) Market Value [%)

2004

JSC (MLB, NBA, NFL, NHL)* 0.72% 1.71% 2.80% 20,12%

Program Suppliers/Other 99.28%  9B.29% 97.20% 13.88%

Total 100.00%  100.00% 100.00% 100.00%
2005

JSC (MLB, NBA, NFL, NHL)* 0.55% 1.41% 2.05% 17.35%

Program Suppliers/Other 99.45% 98.59% 97.95% B1.65%

Total 100.00%  100.00% 100,00% 100.00%

*Actual prices for ISC prograomming exdude productian costs

Source: Trautman WRT |59 Ex, 57 at 9,

When the per-telecast hour and per-viewing minute rights fees of these cable networks
are applied 1o the distant signal universe, JSC and Program Suppliers receive cssentially
equivalent relative value shares, just as they do in the 2004-05 Bortz results. See SP PFOF
1 196-200.

Comparison of Distant Signal Relative Market Value: 2004-05
(Expenditures Per Programming Hour Method)

2004-05
J5C PS5
1. Percent of Distant Signal Programming Hours 4. 6% 50.1%
2. Cable Network Expenditures Per Programming Hour 5396,703 532,153
3. Time-fdjusted Expenditures [1*2) 518,248 516,109
4. Share of Relative Value 53.1% 46.9%

Source: Traugman WHT (5P Ex. 57) at 11.
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Comparison of Distant Signal Relative Market Value: 2004-05
{Expenditures Per Viewing Minute Method)

2004-05
Jsc PS
1. Number of Distant Signal Viewing Minutes B33 507 §,5633,838
2. Cable Network Expenditures Per Viewing Minute £0.013 50,001
3. Projected Distant Signal Market Value {1*2) 510,906 58,634
4, Share of Relative Value L5.8% 44.2%

Source: Traulman WRT (5P Ex. 5T @ 14,

k% Changed Circumsiances.

CTV witness Dr. Richard Ducey presented information and data showing that despite
changes in the cable industry as a whole between 1998-99 and 2004-05, there were no substantial
changes in the distant signal marketplace during that time, especially as compared with changes
that had occurred leading up to 1998-99, See SP PFOF 19201-215. His conclusions regarding
his distant signal data analyses were confirmed by the testimony of Judith Meyka (2 senior cable
programming executive and the only wilness in this proceeding who actually worked for an
MS0 during the years 200M-05) and Mr. Trautman (who has over two decades of experience
working with the cable and television programming industries), See SP PFOF 9% 99,131, 231.
In light of this estmony, one would expect to see, as the evidence showed, no significant
changes in relative values reporied by the Borz resulis between 1998-99 and 2004-05. See 5P
PFOF 19131-133.

To the extent there were changes in the distant signal marketplace, they are adequately
reflected in the Bortz survey results. For example, Ms. McLaughlin demonstrated that the
demand for distant PTV programming (as reflected in PTV s share of the number of subscribers
receiving distant PTVY signals (“subscriber instances™)) increased slightly between 1998-99 and
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2004-05. Indeed, the relative mncrease in PTV's share of subscriber instances between 1998-99
and 2004-05 was greater than that experienced by the Canadians between 1998-99 and 2000-03 -
- an increase thal the Judges found to be a “significant” changed circumstance suppaorting an
mmcrease 1n the Canadians’ 2000-03 award over its 199899 award. See Distmbution Crder in
Doc. Mo, 2008-2 CRB CD 2000-2003 at 34 (March 3, 2000) (*2000-03 Distribution Crder™).
PTV's Bortz share alse rose slightly during that time period. Likewise, Dr. Ducey showed that
cable systems were imporling a relatively preater percentage of nearby distant signals in 2004-05
than in 1998-99 - a fact that would suggest an increase in the relative value of station-produced
programming. CTV's average Bortz share also rose slightly between 1998-99 and 2004-05, See
SP PFOF 19212-215, 216-220, 220,

Program Suppliers” witness John Mansell implied that JSC's share in Bortz should have
declined because the number of games from some of JSC's members on some of J5C's broadcast
stations declined. But Mr. Mansell failed to compare JSC's share of the distant signal
marketplace in 1998-99 1o its share of that marketplace in 2004-05. Dr. Ducey made that
comparison and found that JSC's share was virtually the some (4.9% in 1998-99 and 4.6% in
2004-05) -- while Program Suppliers’ time share declined from 60% in 1998-99 1o 50% in 2004-
05. See SP Ex. 8; 5P PFOF Y 226-228. Such tomnage compansons say nothing about the
relative value of JSC programming. See, eg., Tr. 1701-06 (Mansell) (discussing significant rise
in ESPN"s nights payment to MLB notwithstanding a decrease in the amount of MLB telecasts
over ESPN). MNevertheless, both the average J5C and PS Boriz shares have declined slightly
between 1998-99 and 2004-05. See Bortz Report (SP Ex. 2) at 23; SP PFOF %132, Clearly the
Boriz resulis have been sensitive to the minor chanpe circumstances reflected by the record of

this procesding,

I, None O The Theoretical Criticisms OF The Bortz Surveys, As Repeated In This
Proceeding By Program Suppliers And Canadians, Supports According Less
Weight To The 2004-05 Bortz Results Than The CARP Accorded The 1998-99 Bortz
Results.

For over twenty-five years, Program Suppliers have been making the same criticisms of
the Bortz survey -- that, in effect, the Bortz survey gquestions should have been written
differently; that the Bortz respondents could not have understood or provided meaningful

answers 1o the questions that were asked; and that the Bortz resulis do not say anyvthing about
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relative market value. But Program Suppliers have never once offered anything more than
theoretical enticisms unsupporied by empirical evidence demonstrating that these eriticisms have
any factual basis. Program Suppliers have had more than enough time to come forward with
hard evidence rather than speculation. None of the Program Suppliers’ criticisms of the Bortz
surveys (or those of the Canadians) -- all of which repeat criticisms raised and dealt with in prior
proceedings - should be accorded any weight in this proceeding. See SP PFOF 14267-308.

A, Program Suppliers Have Failed To Provide Any Empirical Support For
Their Unfounded Claim That 2004-05 Bortz Respondents Were Confused As
To The Programming They Were Valuing. Nor Have Program Suppliers
Demonstrated That, If There Were Any Such Confusion, It Materially
Affected The Results OF The 2004-05 Bortz Survevs,

As noted above, the Program Suppliers presented in this proceeding no witness qualified
as d survey exper to crticize the Bonz study; nor did they present anyone with experience as a
cable operator to suggest that cable operators would not have been able o provide meaningful
responses 1o the Bortz survey or that the Bortz survey results do not make sense. Mevertheless,
they raised the same criticism that that they have rmsed in every proceeding going back to 1978,
where the first constant sum survey was introduced.  Although they phrase it in several differem
ways, their central criticism 15 that a Bortz survey respondent may not have understood
compleiely which programming was included in each of the categories the respondent was asked
to value — e g, that Program Supphiers failed to receive credit for particular programs (such as
fishing or bowling telecasts) or that respondents valued ineligible broadcast network or cable
network programming {notwithstanding that they were repeatedly told not 1o do so by the Boriz

survey interviewers),”

! lit the 1989 Flrﬁ'ﬂuﬂtljing the CRT smnimarized cerimin of the testimoeny an this same issue as follows: "Dy, Rabin
argued that the program entepories established by Bortz did not divectly comport with the program calegores ag
defined by the Tribunal, . .. Dr. Rubin believed the catepory Tnbels should have been nugmented with descriptions
of familiar programs i each catepary. -, Progmm Supplicrs argued that the lack of more detailed explanations cost
them a number of programs that they beleve the typical respondent nssigned 1o other catepories, such os. . .
wrestling and avlo racing (often recorded syndicated seres, bt probably thoaght of as ‘spers"). ... However, HAR
witness Richard Ducey believed that respondents hod a *dominant impression” of what each category contained, and
any mismmpressions were likely (o be a ‘wash.™ CRT, 1989 CRT Determination, 57 Fed. Beg. al 15295 {cilations
ot ).
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Neither the Program Suppliers nor any other party in this proceeding or any other
distribution proceeding has ever presented evidence that any of the Bortz respondenis was in fact
confused about what programming falls within each category -- or even more importantly, that if
there was any such confusion, it had any material effect upon the survey resulis or biased them
with respect to one party or another. Indeed, the record supporis the contrary conclusion, See SP
PFOF 4270.

In the 1%98-99 proceeding, Program Suppliers also argued that Bortz respondents were
confused about what programming comes within each category, They pointed to the testimony
of one JSC witness -- a cable operaior who supposedly miscategorized two programs when
questioned by the CARP -- as “conclusively demonstrating, in Program Suppliers” view, that
miscalegonization of programs by respondents to Bortz Media surveys is considerable and
invalidates the resulis.”™ 1998-99 Librarian Order, 69 Fed. Reg. at 3615. The Register and
Librarian rejected that argument for two reasons that apply equally in this proceeding:

First, the Panel was not presented with evidence that demonsirated
sufficiently widespread miscateporization of programs by Soriz
Media respandents that would fikely affect the survey resuits.
Mr. Egan's responses to Arbitrator Young reflect only how he
might respond and were offered by someone who could not recall
if he had ever completed a Bortz Media survey. Second, and more
importantly, the Bortz Media surveys do not question cable
operators as to individual programs, but rather question them as to
the value they attach to categonies of programs. See Trautman Tr.
at 324-25 (Respondent are “not thinking about each and every
program that 15 aired on thet signal. They are thinking about the
general categories of program."), I Program Suppliers pointed to
evidence that demonsirated that Bortz  Media respondents
misapprehended entire categories of programs when assigning
them value, then the Panel might have been reguired to address
such contentions. That is not the case here ., . .

fd. at 36135 (emphasis added).

As this makes clear, it is simply not enough for the Program Suppliers 1o show that, for
example, there are other programs that Program Suppliers consider 10 be “sporis™ besides those
within the J5C claim, such as the Babe Winkelman Fishing Show on WGN-TV — and then argue
that Borz respondents may have been thinking about those programs rather than the Chicago
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Cubs, White Sox and Bulls (also broadeast by WGN) when valuing the category “live
professional and collegiate team sports.” See Tr, 3256-58 (Kessler). To have mised an issue that
deserved 1o be addressed by the Judges, Program Suppliers would need to have offered empirical
cvidence demonstrating that (1) a significant number of Bortz respondents in  fact
misapprehended which programming was included in the JSC category and (2) had they not done
50, the Bortz survey results would have been materially different.  Program Suppliers should
have also presented evidence that this programming had some value to cable operators in distan
markets. Program Suppliers, however, [ailed to present any such evidence. They simply have
not satisfied the burden imposed by the Register and Librarian in the 1998-99 proceeding

conceming alleged program miscategorizations.

Wholly apart from the 1998-99 Librarian’s Order, the Settling I;anies strongly believe the
Judges should require the Program Suppliers 10 come forward (finally) with hard evidence of
actual respondent confusion caused by the wording of the Borte survey questions and hard
gvidence that any such confugion had a material impact on the survey resulis. Having decided —
apparently years ago — (o conduct & constant sum survey, Program Suppliers were certamly in a
position o determineg whether such evidence existed had they directed their efforts 10 cable
operators rather than subseribers, Program Supplicrs, however, chose not to do 5o or, at leasy,
nol to present such evidence, The only [air inference is that they recognize that the results of a
cable operator study conducted the way they believe it should be conducted would not lead to
results materially different then the Bortz yesuliz {as reflected in the two independently
conducted 1983 cable operator constant sum surveys that provided virually the same results,
Program Suppliers should not be rewarded for persistence in domg no more than finding
witnesses to parrot the identical theoretical criticisms over and over without making any effort to
factually support those criticisms.  This is particularly true given the fact that the decision-
makers in the last two proceedings o evaluate the Borz surveys (the 1990-92 CARP and the
1998-99 CARP) did not sugpest that any changes should be made in the wording of the Bortz

survey questions to make those questions any clearer,

(i 8 D, Ford's Criticisms Of The 2004-05 Bortz Surveys Are Based Upon The
Same Theoretical Constructs That Have Been Thoroughly Vetted And
Rejected In Prior Proceedings And That Have No Empirical Basis,
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Similarly, in rebuttal, Program Suppliers® Dr. George Ford resurrected age-old eriticisms
of the Bortz surveys - certain of which focus on whether the Bortz results reflect market value
and one of which focuses upon the amounts of programming being valued, None of these
criticisms provides a basis for according less weight to the 2004-05 Boriz studies than the CARP
accorded the 1998-9% Bortz studies.

1. Market Value/Supply Side.

According to Dr. Ford, the Bortz survey measures only cable operator willingness-to-pay
and not the amounts that cable operators would actually pay in a free market. (OF course, his
own viewing/advertising cost analysis says absolutely nothing about cable operator valuations of
any sort. In Dr. Fnrd‘s view, the Bonz results cannot be translated into market values unless the
demand curves for all program types are linear and the demand elasticities are the same at the
selected quantities - a sitwation he considers “implausible,” Dr. Ford further argues that
valuations based upon willingness to pay will give way when scllers deal with multiple
competing buyers (“Tom, Dick and Harmy™) and sell exclusively o only one of them (even
though the nature of the realities of the cable marketplace are that such programming 15 not sold
exchusively). See George Ford WRT (PS Ex. 16) at 10; SP PFOF 19286-96.

Dr. Ford's rebuttal testimony secks to rekindle a debate about what has been called
“supply side” considerations that began in the 1983 proceeding and continued throughout the
1998-99 proceeding. Dr. Ford follows i the footsteps of Dr. Stanley Besen, the only other
economist 1o carry the torch for the Program Suppliers on this issue, Dr. Ford repeats {without
developing or advancing) the same theoretical arguments that Dr. Besen first began making

twenty-five years ago as a criticism to the original Bortz survey.” Several witnesses, testifving

For example, in the 1989 proceeding, “Dr, Besen disagreed that the Bortz survey bore any relationship 1o
markeiplace value, The Bonz survey measures the total value 1o cable operators of all programs im o given calegory
(the markeiploce value plus the consumer surplus), A survey demonstrating the relative 1otal value of seven
different program types would not demonstrate the relative marketplace value of those progrim types except where
the demand curves for all program types are lineor and the demand elasticities are the same for all program types at
the equilibrium prices. . . . Dir. Besen contends that these conditions are siringent and there exists no evidence o
suppert that these conditions exist,” 1989 CRT Determination, 57 Fed. Reg at 13296 (citations omitted), See
gererally 1983 CRT Determination, 51 Fed. Reg. at 127%5; 1989 CRT Determination, 57 Fed. Rep. at 12810; 1950
92 CARP Report at 55, 1998-%9 CARP Report s 12 (discussing supply side testimony including responses to Besen
beazed wpon economic principles relating to forced sales and all-or-nothing choices).
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on behalf of JSC and other parties, have provided responses to Dr. Besen's testimony in the
vanouws proceedings. And m the 1998-9% proceeding, it appeared that the CARP had finally
resolved the debate. 1t concluded:

Clearly, Bortz does not directly survey the seller’s perspective.
But this does not materially undermine the wtility of Bortz, and
does not infoerm ws whether any particular claimant group should
receive more or less than implied by the Boriz survey.  As
previcusly addressed in some detail, we believe the demand side
would more likely determine relative values of programming in an
unrcgulated marketplace than the supply side. .. Moreover, it is
probable that when responding to the survey, experienced C50
execuiives have incorporated their understanding of the seller's
side of the markeiplace. Sce Tr, 262-63 (Trautman)., For these
reasens, we see no need to make the tortuous adjustments to the
Bortz results based upon our subjective assessments of the seller’s
perspective.

1998-99 CARP Report al 22 (emphasis added) {citation omitted).

As this suggests, the 1998-99 CARP resolved the supply-side issue on several grounds —
micluding the lack of record evidence that factoning supply side considerations into the equation
would raise or lower any one claimant's Bortz share. Notwithstanding the CARP's conclusions,
the Program Suppliers offer no new evidence on these points. All parties in this proceeding
other than Program Suppliers believe that constant sum surveys of cable operators provide
reliable and valid estimates of relative market valee; only Program Suppliers’ Dr. Ford disagrees
{although Program Suppliers’ other economist, Dr. Gruen, relies upon a constant sum survey 1o
demonstrate the relative value that cable subscribers attach to programming). And both
Dr. Waldfogel and Dr. Crawford explained in this proceeding that because of the nature of the
cable market and the distant signal market in particular, relative values would be determined by
the relative demand for the programming rather than supply-side factors. See SP PFOF 1287-
93.

Meither Dr. Ford nor anyone else has offered any proof that Settling Parties would
receive less (and Program Suppliers would receive more) than their Bortz share if supply side
considerations were taken into account. For example, there is no showing that, in Dr.

Ford’s/Besen's terminology, the clasticities of demand for Program Suppliers’ programming are
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different from thal of the programming represented by the Setiling Parties - or that il they are
different, those differences would result m the Program Suppliers’ programming receiving more
than their Bortz share in a free market. Having lost the debate in the 1998-99 proceeding on this
1ssue for failure 1o provide the requisite evidence, it was incumbent upon the Program Suppliers
to come up with such evidence (if there was any) — not simply another economist 1o say the
same thing. They failed to provide the requisite evidence in this proceeding just as they failed 10
do 50 in the 1998-99 procesding.

Moreover, Mr. Trautman, who has overseen the design and execution of the Borte
surveys, has again testified in this proceeding that he believes, based on s experience, that the
respondents answer the survey's valuation question with their actual market expericnce in mind.
Thus, as the 1998-99 CARP concluded, the budget they provide represents an expected market
outcome and not simply the amount the cable operator is willing to pay. See Bortz Report (SP
Ex. 2) at 37 ("We believe . . . the survey does reflect the respondents’ understanding of the
marketplace prices of the different kinds of programming - which is a reflection of the ‘supply
side.” The cable system operators surveyed are active in the marketplace for cable programming
and are familiar with the rates charged by sellers of various genres of cable networks.™). This
testimony is fully consistent with the point made by the Court of Appeals that it was reasonable
for the 1998-99 CARP o conclude, as 11 did, that the Boriz respondents 1ook account of cable
subseriber viewing in providing their program valuations. See Program Suppliers v, Librarian,
400 F.3d at402. In any event, notwithstanding the longevity of the argument in these
proceedings, the Program Suppliers have presented no evidence regarding how the survey

respondents understand the Bortz valustion question,
2. Program Quantity.

Dr. Ford also argues that because the interviewer does not tell the respondent cable
operator the “quantities” (presumably the aggregate program time) of distant signal program
catepories they camied, the respondents may have valued programming they did not carry.
Again, this is the same criticism leveled by Dr. Besen at the start of the supply side debate. See
1983 CRT Determination, 51 Fed. Reg. at 12795 (“Besen found it critical in ascertaining how

much cable operators would pay for different program types to know the amount of supply of
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different programs amd whether the supplier was willing w sell dearly, cheaply, or offer the

programs for nothing™),

The only basis that Dr, Ford asserts for his program guantity argument in this proceeding
18 Mr. Trautman’s testimony that he could nol confirm that two of the over 300 respondents to
the 2004-05 surveys actually carried sports on their distant signals because the programming
information was not available (although he could confirm that they did camry sports in subsequent
years), If these two respondents are removed from the sample pool, the 2004-05 survey resulis
are virtually unchanged. See Bortz Report (SP Ex, 2) at 39-40; Tr. 1538-62 {Trautman).

Dr. Ford and the Program Suppliers had access to all of the data underlying the 2004-05
Bortz surveys as well as the detailed program listings for over 81X months. They have nol come
forward with any evidence that any of the Bortz respondents may have valued programming they
did not carry -- other than to rely upon the two questionable incidents that were discussed in the
Bortz Report. Dr. Ford also fuils to present evidence that not providing respondents with an
estimate of program calegory “quantity” resulis in survey responses that are biased against
Program Supplicrs. Moreover, as the testimony regarding the use of “program examples™ in the
Giruen subscriber survey illustrates, the evidence suggests there may be significant response
binses associated with providing selected information to survey respondents.  See SP PFOF 19
294-9%.

In the 1998-99 procecding, Mr. Trautman testified that he could not confirm that one
Bortz respondent who accorded some value to sports actually carned distant signal sports (and
that another respondent for which he could not confirm spons camiage valued sporis at zero).
The 1998-99 CARP concluded that the appropriate remedy in such a situation is simply to
remaove the valustions of the respondent at issue. See 1998-99 CARP Report at 20-21; 5P
PFOF 294-96. As noted above, doing 50 has no material impact upon the 2004-05 Bortz survey

resulis,
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[ The Canadians’ Criticisms Of The Bortz Study, Which Are Belied By The
Very Constant Sum Surveys The Canadians Themselves Have Conducted,
Do Mot Overcome The Fact That This 1s The Strongest Record Ever On
Which To Rely Upon The Bortz Constant Sum Surveys Rather Than Fee
Generation To Determine The Canadians® Award.

As noted above, the oniginal Bortz survey did not seek to provide any valvation of the
Canadians’ (or Devotionals') programming. The CRT cnticized Bortz for not including the
Canadians (and Devotionals), and Bortz Media responded to that enticism by revising its survey
1o ask about the programming on Canadian distant signals {as well as Devotional programming).
Ever since, the Canadians have criticized the Bortz surveys, while the Devotionals have become

strong supporters of those surveys,

In this proceeding the Canadians have again offered the same witnesses to make the same
criticisms of the Bortz surveys that they have made in prior proceedings. Dr. Gary Ford, for
example, has again complained about the use of a popularity “warm-up™ question and a stratified
sample based upon the amount of royaltics paid. But the Canadians, like the Program Suppliers,
have failed to provide any empirical basis for their enticisms, fe, that conducting a survey
without the popularity question and stratified random sampling would produce a higher result for
the Canadians. The evidence is, in fact, to the contrary, When the Canadians conducted a 1992
constant sum survey using the Bortz format (comparnng US. programming o programming on
Canadian signals) -- but without the popularity question and random sampling -- the result they
obtained for the Canadian category were virtually identical to the Bortz result. See Tr, 3017-
3018 (Ford) (Gary Ford); see SP PFOF 9303, The Canadians discontinued conducting their
survey with that format and instead relied upon fee generation 1o determine the relative values of
Canadian signals versus U.S. signals {(while relying upon a constant sum survey to determine the

relative values of the programming within Canadian signals).

The Settling Parties explain below why the Canadian criticisms of the 2004-05 Bortz
survey should not be accorded amy weight. See SP PFOF $9297-308. However, as also
discussed below, this is the strongest record ever on which to base the Canadians’ award on the
Bortz results mather than foe generation.  The hypertechnical and wholly unsubstantiated
criticisms that the Canadians have once again leveled against the Borz surveys do not provide a

proper basis for using fee generation rather than the Bortz results to determine the Canadians®
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2004-05 toyalty share m light of the changed record evidence conceming the Borlz surveys

ahility to estimate that share.

IV. Unlike The Record In The 1998-99 Proceeding, The Record In This Proceeding
Provides A Strong Basis For Tying The PTY and Canadian Awards To The 2004-05
Bortz Results. It Also Provides A Strong Basis For Awarding Program Suppliers
significantly Less Than Its Bortz Share To Account For Their Strategic Decision To
Deal Increasingly With WGN-TV, The Most Widely-Carried Distant Signal,
Outside The Cable Compulsory License.

As noted above, the 1998-99 CARP accepted

the Bortz survey as an extremely robust (powerfully and rehably

predictive) model for determining relative market value for PS,

JSC and NAB -- for both the Basic Fund and the 3.75% Fund.

Indeed, for reasons discussed injra, we find that the Boriz survey is

more reliable than any other methodology presented in this

proceeding for determining the relative marketplace value of these

three claimant groups.
1998-99 CARP Repon at 31. It thus accorded Program Suppliers, J5C and CTV the same shares
relative o each other) as reflected in the 1998-99 Borz resulls. However, the CARP, on the
record before it, considered the 1998-9% Bonz results as providing a “floor™ for the PTV award
(i) and it wltimately determined the PTV share by relying upon other record evidence.
Furthermore, it did not rely upon Bortz to set the Canadians' award {or the Devotionals’ award
since they had agreed to accept their 19%M)-92 share). As discussed below, the record in this
proceeding responds to the concerns that the 1998-9% CARP had in tying the Bortz results to the
PTV and Canadian awards and provides a basis for adjusting the Bortz results (o establish
awards for PTV and the Canadians. See Determination of Rates and Terms for Preexisting
Subscription Services and Satellite Digital Audio Radio Services, 73 Fed. Reg. 4080, 4092.93
(2008) {accepting one study as a reasonable estimate of a marketplace mte notwithstanding the

need to make an adjustment in the study’s resulis).
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A The 2004-05 Bortz Survey Results Can And Should Be Adjusted To Provide
Rovalty Shares For PTY And The Canadians.

1. The PTY Award.

After examinmng all of the evidence i the record, the 1998-99 CARP decided 1o award
PTV itz 1990-92 royalty share rather than its Bortz share. The 1998-99 CARP explained its

reason not (o tie the PTY award (o the Borie resulis as follows;

The Panel's primary concem about the Bortz survey turns on [the
survey’s| treatment of PTV. We find thai the Bortz survey resulis
understate the relative value of PTV. The major bias to the
detriment of PTV is the Bortz treatment of cable systems that
carried only PTV as distant signals. If a cable system carried PTV
omly as a distant signal, it was removed from the Bortz sample. On
the other hand, if the system carried only one or more commercial
distant signals, and no PTV distant signals, it was included in the
Bortz survey and PTV was automatically assigned a zero.

1998-99 CARP Report at 22-23. The same siluation pertains to the Canadians since Bortz Media

did not interview any cable systems that camed Canadian signals as their only distant signals.

As Mr. Trautman explained, the intent of the Bortz survey is to provide comparisons of
multiple program categories; where a cable syslem carries only one such category (ie., only a
PTV signal or only a Canadian signal), no such comparison may be made. He recognized,
however, that it would be appropnate to adjust the results of the Bortz survey to deal with these
PTV-only and Canadian-only systems. See Borlz Report (SP Ex. 2) at 8-9 & 40-41; Tr. 108
(Trautman). Indeed, he presented such adjustments in the 1998-99 CARP proceeding (as did
other parties), butl the CARP did not accept them, See 1998-99 CARFP Report at 26-29. In this
proceeding, PTV has sponsored the testimony of Ms. Linda McLaughlin who provided a new
analysis to deal with the PTV- and Canadian-only systems. Her analysis attempis to meet

concerns that were expressed with the proposed adjustments in the 1998-99 proceeding,

The Settling Parties believe that the Judges should adopt Ms. McLaughlin's adjustment to
the 2004-05 Boriz results — as well as the further adjustment proposed by Canadian witness Gary
Ford to deal with his concern that, as a result of a “clerical error,” one large system carrying only

a distant Canadian signal was not included in the Borle survey. No party has provided any



substantive basis for contesting that these adjustments should pot be adopted.  With these
adjustments (and the one additional adjustment discussed below), the PTV and Canadian 2004-
05 royalty shares (like the shares for JSC, CTV and Program Supplicrs) should be tied directly 1o
the 2004-05 Bortz results,

L. The Canadians® Award.

The 1998-99 CARP determined that it would not rely upon the 1998-99 Bortz surveys to
set the Canadians™ 1998-99 award. [nstead, “despite our expressed concemns respecting fee
generation,” it tied the Canadians® award to the “fee generation™ of distant Canadian signals, as
adjusted by (1) the results of Dr. Ringold's constant sum surveys of cable operators and (2) the
awards to other parties. See 1998-99 CARP Report at 72-75. The 1998-99 CARP declined to
use the Borte results for the Canadhans saying only that the survey was not “designed” 1o include
. the Canadians and did not provide “statistically significant results”™ for the Canadians. Se¢ 1998-
99 CARP Report at 31 n.13. The Pancl acknowledged, however, that “fee generation does not
reach the level of robusiness and reliability of the Bonz study.” o at 64,

In the 2000-03 proceeding, the Judges concluded that the Canadians’ fee peneration
approach had been “sufficiently vetted” in the 1990-92 and 1998-9% proceedings, and should be
accorded deference as ome method — rather than the sole method or best method — for
determining the Canadians® share. 2000-03 Distribution Order at 25-26. The Judges went on to
state, however, that:

It very well may be that there are other methods or other evidence
that best represent the relative marketplace value of Canadian
Clarmants' programming as well as the programming of other
groups. . , The Judges, therefore, do not opine as o what may be
the best means of determining the relative marketplace value of
Canadian Claimants’ programming, or other climant groups’
programming, in future proceedings.

Id at 18,

The record of this proceeding provides the strongest support ever for using the Boriz
survey results (rather than fee generatiom) to set the Canadians” award. Historically, only an

insignificant percentage of cable systems that carried Canadian distant signal were inchuded in
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the Bortz surveys. For example, in 1998, only 2 of 66 systems that cammed distant Canadian
signals were included in the Bortz survey and in 1999 only 3 of 62 systems were incloded. In
stark contrast, in 2004, 11 (18%) of the 61 total Form 3 cable systems that camed distant
Canadian signals responded to the Boriz survey; in 20035, the comparable numbers are 13
(25.5%) of 51 systems. With the McLaughlin and Gary Ford adjustments discussed above, the
2004 Bortz survey results are attributable to 13 (21.3%) of the 61 systems with distant Canadian
signals; the 2005 resulis reflect 16 (31.4%) of 51 systems, See SP PFOF 9326,

For the two-year period (2004-05), the Bortz results thus provide the valuations of
approximately 29 respondents -- close to the number that the Canadians™ own expert (Dr. Ford)
considered to be sufficient to support reliable estimates.  See Tr. 3030 (Gary Ford) (32
respondents would be a sufficient sample size). The Canadians themselves have urged the
Judges 1o rely upon resulis where fewer respendents valued Canadian programming than those
who valued Canadian programming in the 2004-05 Bortz surveys, See SP PFOF 94327.
Furthermore, the results of the 2004-05 Bortz surveys conceming Canadian valuations are
consistent with the result of Bortz surveys conducted over 25-years. See Bortz Repont (SP Ex.
2y at 23; SP PFOF 919131-133. As the Canadians own expert (Dr. Ford) has acknowledged, given
all the facts, the Canadians are entitled to only a very small share of royalties. See Tr. 3025-3026
(George Ford). The share estimated by the Bortz survey, as adjusted by the PTV and Canadian
witnesses, is consistent with the facts surrownding the Canadians and avoids the substantial

problems in relying upon fee peneration.

Indeed, the Settling Parties believe that the 2004-05 Bonz survey results provide a much
better estimate of the relative market value of Canadian signals than is reflected in fee
generation — a method which the Judges recognized may be “rough,” “crude” and “wobbly™ and
which produces awards that, for vanous reasons, are “wet representative of she relative
marketplace value of [Canadian] programming.” CRJ 2000-03 Distribution Order at 17, 27; see
alsa 5P PFOF 1 594-64% summarizing record evidence as to why fee generation does not
reflect relative marketplace value). Accordingly, on the basis of this more complete record, the
Judges should rely upon the 2004-05 Borz survey results, rather than fee generation, to
determine the Canadians’ 2004-05 award.
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The 2004-05 Bonz surveys, of course, ask each respondent who camed one or more
distant Canadian signals (in addinon 1w LS. distant signals) to provide a value for all
programming on those Canadian signals. As the Canadians acknowledge, cerain of the
programming on Canadian signals comes within the JSC and Program Suppliers categories.
Accordingly, a further adjustment needs to be made 1o the 2004-05 Boriz resulis to account for
this programming. The Setthing Parties, in this proceeding, are willing 10 accept the resulis of the
2004-05 Ringold constant swm surveys of cable operators as the best available estimate of the
vilue of the JSC and Program Suppliers’ programming on Canadian distant signals,. Those
surveys show that the several categones of Canadian programming on Canadian distant signals
account for approximately 60% of the value in each of the years 2004 and 2005 while the value
shares for J5C are 27% n 2004 and 30% in 2005 and 13% and 10% for Program Suppliers,
respectively. See 5P PFOF §9658-659.

B.  The 2004-05 Bortz Hesults Reflect A Ceiling For The Program Suppliers’
{And Devotionals™) Awards Given Their Increased Licensing Of
Programming Outside Section 111 To WGN-TV, The Maost Widely Carried
Distant Signal.

During 2004-05, WGN was the most widely carried distant signal. Nearly 50% of the
Form 3 cable systems that carried a commercial U.S. distant signal in 2004-05 camied WGN as
their only distant signal, while approximately 70% of Form 3 systems carried WGON as one of
their distant signals. The record shows that a substantial portion of the programming on distant
gignal WGN in 2004-05 was non-compensable because it was not transmitted simultaneously
over hoth the satellite-delivered version of WGN that was actually carried by cable operators (on
a distant signal basis) and the WGN broadcast signal available as a local signal in the Chicago
market. The amount of non-compensable programming on WGN in 2004-05 increased to over
T0% from about 50% in 1998-99. The vast bulk of this non-compensable programming
consisted of programming within the Program Suppliers category (91.4% in 2004 and 92.4% in
2005) and Devotionals category (8% m 2004 and 7.6% in 2005). In 2004-05, over 78% of the
Program Suppliers programming and 90% of the Devotional programming on distant signal
WOGN was non-compensable. See  SP PFOF Y4224, As this suggests, both Program Suppliers
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and Devotionals imcreasingly made their programming available o WGN outside the Section 111

compulsory license.

As Mr. Trautman testified, it 15 likely that some portion of the value that the Bortz
respondents attached to the Program Suppliers” and Devotionals’ categories (in 1998-99 and
200:4-05) was auributable to this non-compensable programming. See Bortz Report (SP Ex. 2)
at 41. Ms. Mclaughlin testificd to the same effect. See McLaughlin WDT (SP Ex. 6) at 9: SP
PFOF 4345. The 1998-99 CARP recogmized that it may be conceptually proper to adjust the
Bortz resulis o account for the non-compensable programming on WGN. However, it did not
believe that the particular adjustments presented to it were appropriate. It rejected a proposed
adjustment that (1) assumed that all the non-compensable programming was in the Program
Supplicrs category and (2) adjusted shares pro rate based solely on the proportion of hours of
compensable programming. 1998-99 CARP Report at 26-28.

The detailed studies performed by Dr. Ducey and Dr. Waldfogel in this proceeding
provide a new amd reliable basis for determining the approximate order of magnitude of an
appropriaic adjustment in the Bortz share numbers to reflect the non-compensable programming
on WGN. Dr. Waldfogel calculated the change that would result from the application of the
regression coefficients lo all programming as opposed to just the compensable programming on
distant signal WGHN, in terms of the overall percentage shares resulting from his regression
analysis. Because these shares depend on the coefficients [or the varous program categories,
which are essentially the relative implied prices for the different types of programs, the
difference between these alternative shares reflects different relative values, not a pure program
tme measure. Based on Dr. Waldfogel's analysis, the Program Supplicrs’ relative share
declined by 23.2% when the non-compensable Program Suppliers programs on WGN were
climinated. This mformation, available for the first time in this proceeding, provides a basis for

reducing the Program Suppliers' award by up to 23.2% from their 2004-05 Bortz survey shares.

While the specific awards requested by Seftling Parties in Appendix do not reflect a
reduction in the Program Suppliers’ award for the non-compensable Program Suppliers'
programming on WGN, Settling Parties believe that the substantial {and increased) amount of
this programming on the most widely-carried distant signal in 2004-05 plainly establishes the
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2004-05 Bortz results as a ceffling for the Program Suppliers™ 2004-05 sward; it provides a
substantial record basis for reducing the Program Suppliers 2004-05 award below their Bonz
share; and it more than offsets any issues that the Program Suppliers have raised aboul the 2004-
05 Borz survey results, See 8P PFOF J342-348.

The Setthng Parties recopmze that the Waldfogel study does not provide a specific
numerical adjusiment 1o the Devotionals® share to account for the amoumt of programming that
they licensed to WGN outside the Section 111 compulsory license. As noted, the Waldfogel
regression shows a zero sharg for Devetionals in both WGN analyses -~ with and without
compensable WGN programming.  Agamn, the fact that such a substantial portion of the
Devotionals™ Z004-05 programming on WGN is non-compensable makes clear that their 2004-03
Bortz share represents a sizable ceiling on their 2004-05 award. See SP PFOF 14342-347.

Y. The Evidence Establishes that the Relative Value of Muosie Is 5.2% of the 2004
Cable Royalty Fund and 4.6% of the 2005 Cable Rovalty Fund

Music is a prograw element, not 3 program category. The Music Claimants, Broadcast
Music, Inc. ("BMI™), the American Society of Compaosers, Authors and Publishers (“ASCAP™),
and SESAC, Inc. (“SESAC™) are performing rights organizations (“PROs™) that hicense the non-
dramatic public performances of musical works on behalf of their songwriter, composer. and
music publisher members and affiliates. See SP PFOF 414, 349, Music Claimants represent
every songwriter, composer, and music publisher entitled 1o royalties under section 111 for use
of their copyrighted musical works in all retransmitted non-network programming. See SP PFOF
114-17.

The use of music in local television programming is sophisticated and varied, ranging
from background music {(when the musical work underscores the focus in a program) to feature
(when the musical work 18 the focus of the audience's attention, such as on American fdol) o
theme music (the signature music identifving the show), See 5P PFOF 14, There 1
substantial qualitative evidence from the leading television and film music supervisor Alexandma
Patsavas and from Seth Saltzman that music's contribution to the overall television entertainment
experience has increased over the past ten years. See SP PFOF ¥§351-63, There is substantial
evidence of more sophisticated use of music i television dramatic series with a resulting

increase in viewer impact and entertainment value. See SP PFOF f1360-61. With special
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reference to the distant signal market, the fact that American Idol, a music-intensive program that
was among the most highly watched across the nation, appeared ss compensable programming in
2004-05 tme supports the view that music adds substantial value to the programming at issue in
this proceeding. See SP PFOF 19354, American Idol has been the most highly rated non-sports
program on lelevision since its inception. See SP PFOF 114354,

Becawse music runs throughout all programming types, it differs in kind from the
program categones represented by the other claimant groups in this proceeding. See SP PFOF
19349, Bortz has not designed its surveys to measure the value of the music within the different
categorics of distant signal non-network programming, and, similarly, none of the methodologies
presenied by the other claimants to value their respective shares should be used to determine
Music's share. Accordingly, it is necessary to look to other record evidence to determine that
value. Historically, the Copyright Royalty Judges® predecessors have taken the music share “off
the top,” adjusting the shares of the program categories proportionately to account for Music’s
award. The Setthng Parties believe that the same approach should be followed here, i e, each of
the claimanis” Borte shares should be reduced proportionally by the Music share.

A, The 2004-05 Zarakas Study, Provides the Best Most Accurate and Reliable
Available Evidence of the Relative Value of the Music in the Distant Signal
Non-Network Programming that Cable Sysiems Retransmitted in 2004-05,

In this proceeding, the Music Claimants presented the testimony of Mr. William P.
Zarakas, an economist and expert in the valuation of assets and businesses in the
communications and media industries, Mr. Zarakas used a market-comparable methodology to
analyze the value of music as compared to the value of overall value of the compensable
copyrighted programming included in the distant retransmission of over-the-air broadeast
signals. See SP PFOF YY373-92. Mr. Zarakas' analysis built upon a model considered by the
1998-1999 CARP i which an estimate of the relative value of music was derived through
creating a “music ratio” that calculated music license fees in the local over-the-air television
markel as a pereentage of the sum of (a) music license fees and (b) broadcast rights payments.
See 5P FFOF 375, While accepting this music ratio concept as a “floor”™ (ultimately adopting an
award almost twice the music ratio presented in that procceding), the 1998-1999 CARP was
concerned that the ratio included Big 3 network fees and rights payments, even though Big 3

network programming is non-compensable under section 111, and that the presence of such data



anificially decreased Music's share. See SP PFOF 99375-76. In addition, the 1998-1009 CARP
noted that an unadjusted ratio of music license fees 1o broadeast rights payments would not
reflect the differences between the local and distant signal markets, See SP PFOF 19375,

Mr. Zarakas designed his study to meet each of the 1998-1999 CARP's concerns by: (13}
obtaming reliable and complete data on market-negotiated blanket music hicense fees and
television broadeast rights payments; (2) calculating music ratios for different categories of
television stations, such as Independent stations or network affiliates, in the over-the-air
broadeast market; and (3} focusing his analysis on the distant signal market by weighting the
music ratios 1o reflect the relative importance of the stations rerransmitted by cable systems in
the distant signal market. See SP PFOF §9377-90. He concluding that the relative value of
music was 5.2% in 2004 and 4.6% in 2005, See 5P PFOF 19391-92,

Mr. Zarakas' analysis was not only objective and reasonable but also
conservative. Where he could not locate broadeast rights payment data for non-Big 3 network
programming, Mr. Zarakas vsed programming expenses data for those networks, which had the
effect of decreasing the music ratio, See SP PFOF §1383-89. When confronted with a choice to
use cash or amortized broadcast rights payments by the local swtions, he chose amortized
expenses becouse they included “the value of booked barter arrangements™ and yielded “a more
conservative calculation of the Music Ratio because it results in a larger denominator than would
use of the cash approach.” See SP PFOF $9387. To be comprehensive in calcalating the music
ratio denominator, Mr, Zarakas also included “the broadcast expenses that would be paid to the
local stations for programs they produce themselves (i.e., the broadcast value of locally produced
programming),” an iflem thal was not part of 1998-1999 music ratio analysis. See SP PFOF
T390, Moreover, because Mr. Zarakas® estimate of locally-produced programming value scales
linearly with the estimate of non-Big 3 network payments, using programming expenses to
{over-)estimate network payments necessarily overestimates the locally-produced value as well.
See 5P PFOF 99390, Finally, without challenge from other record evidence, Mr. Zarakas noted
that his music ratio 8 likely understated because “in the local broedeast market, stations and
networks pay premivms for the rights o broadcast programs on an exclusive basis;™ however,
“exclusivity premiums likelv would not be paid in the distanmt market where content is

transmitted owver many cable systems on a non-exclugive basis.” See SP PFOF 19392,
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B. Program Suppliers’ Criticisms of the Zarakas Study Are Unlfounded.

In response to Mr. Zarakas® study, Program Suppliers presented the rebuttal testimony of
Dr. John R. Woodbury, who asserted that Music’s share should be set far below any share Music
has received since the inception of the cable compulsory license. While Dr. Woodbury
conceptually endorsed Mr. Zarakas® music ratio approach, he criticized Mr. Zarakas® use of the
blanket license fees 1o represent the value of music license fees 1o the local television stations,
Mr. Zarakas® weighting of the stations by distant signal subscriber instances, and Mr. Zarakas®
treatment of WGN America - a station with no network programming — as an Independent
station. See SP PFOF 1394, 410-13. None of these criticisms have menit, See SP PFOF 9410

1. Blanket License Fees Are the Proper Measure of the Music Fees that
Would Be Paid by the Cahle Operators.

Dr. Woodbury’s ohjection to the use of the negotiated blanket fees to represent total music
license payments is misplaced. Music Claimants presented unrebutted evidence from Mr,
Michael O"Neill, Senior Vice President Licensing at BML, that without a statutory cable license,
each of the performing nights orgamizations would negotiate a blanket license with cable
operators for all music contained in programming on stations retransmitted by distant signal. See
SP PFOF See SP PFOF Y372-3%1, That type of agreement is consistent with the blanket licenses
the PROs have previously negotisted with the cable operators.  Moreover, the use of blanket
license fees is appropriate because the blanket license offers users a more efficient product at a
lower price than a large number of direct licenses would offer 1o cable operators. See SP PFOF
See SP PFOF 1382, Thus, the negotiated blanket license fees are the proper measure of music

license fees to be included in the music ratio.

Moreover, using blanket fees is superior to Dr. Woodbury's proposal to include
only paymenis by the stations to the PROs, which indefensibly ignores the amounts paid by local
television stations for direct licenses that are entered into by stations to reduce ASCAP or BMI
license fees under per program licenses. See SP PFOF See SP PFOF 9404, Approximately 30%
of local stations take per program licenses and reduce their blanket license fee payments through
direct licensing. See 5P PFOF 9377, Therefore, using only the PRO receipts in the music ratio
to represent total music license fees paid by the stations would considerably undervalue the

Music Claimants” share because PRO receipts alone are incomplete without the direct license
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fees. See SP PFOF 19404, In addition, although no specific evidence of the amount of direct
license fee payments is available, the facts that only a minority of stations take a per program
license, coupled with the testimony thal some stations switch between blanket and per program
licenses, and that on occasion some have paid more under the per program license, all suggest
any ageregate dollar savings earmed by stations from their blanket license fees is not significant
enough to offset Mr., Zarakas® otherwise conservative calculation of the music ralio, Seg SP
PFOF See SP PFOF 9. Morcover, although Dr. Woodbury suggested that the combined amount
of music license payments to the PROs and direct license fees was less than the negotiated
blanket fee, he was unable to gquantify the amount of any differcnce and, therefore, he could not
offer any opinion as 10 the total amount of music license lees paid by local elevision stations,
See SP PFOF Y1377, 382. Centainly, Dr. Woodbury did no empirical analysis, and could offer no
empirical evidence, to show that blanket license fees overstate to any matenial or measurable
degree the total music license ees paid by the local stations. See SP PFOF 494 10.

5 Mr. Zarakas®'s Weighting by Station Type Was Necessary to Create a
Music Ratio for the Distant Signal Market.

Dr. Woodbury’s cnticism of the station-type weighting emploved by Mr. Zarakas falls flat for
three reasons.  First, Mr. Zarakas” weighting scheme specifically addresses the 1998-1999
CARP's concern that any music rabio must reflect the numerous differences between the Toeal
television and distant signal markets. By weighting the distant signal half-years for stations
receivied by subscribers, Mr, Zarakas accounted for the distant signals that cable systems actually
chose to transmil in the 2004-2005 period in a manner that appropriately accounts for differences
in subscribership between small and large cable systems. See SP PFOF 14391,

Second, Dr. Woeodbury conceded that some type of weighting to adjust the music ratio 1o
the distant signal markel is appropriate (although, in his proposed music ratio, he did no
weighting). See 8P PFOF §9412. He testilied withoul explanation that viewership, rather than
subscriber access, would provide a betier weighting scheme to apply to the over-the-air music
ratios of the mdividual stabion groups, but, by his own admission, Dr. Woodbury performed no
viewership analysis 1o offer altemative weights, despite the fact that Program Suppliers had
#ccess o viewership data in the distant market. And Dr. Woodbury alse did not explain why a
viewership weighting scheme would be applicable 1o a music ratio approach that uses the relative

value of nghts payments applicable to a station's programming, when the overwhelming
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evidence in this proceeding 15 that the subscription cable market is not driven by viewership data
like the local market. See SP PFOF §9412. In fact, Dr. Woodbury did not calculate any
weighted music ratio at all. By failing to weight at all, Dr. Woodbury repeated the error noted by
the CARP in the 1998-1999 proceeding,” where the CARP held that the goal of the Section 111
distribution proceeding was to find relative market value in the hypothetical distant signal

; g
market, noi the local over-the-air market.”

Third, Dr. Woodbury's complaint that Mr. Zarakas treated WGN America as an
Independent station, rather than as a W affiliate, is unfounded. WGN America, 85 a national
superstation feed, does not contain any WB network programming. See 5P PFOF 19413, All
WB programming on the local WGM station feed is substituted out and teplaced by other
programming. See 5P PFOF 14391, 413-14. WGN America is thus, by definition (including Dr,
Woodbury's own definition), an Independent station, and was appropriately classified as such by
Mr. Zarakas. See SP PFOF 19391, Moaorcover, the suggestion that WGN was classified as an
Independent station to increase the music ratio 15 unsupported.  Indeed, the music ratio fo
Independent stations was below the average for all other stations, so, all else equal, the inelusion
of WGN America as an Independent had the effect of decreasing the overall music share relative
to all the other stations retransmitted as distant signals.  Indeed, weighting WGN America as a
WEB affiliate, considering the substantial rights pavments made by the WB network for

programming that is not carried as a distant signal by WGN Amenica, would artificially decrease
the music ratio. See SP PFOF 95412, 392

C. Program Suppliers’ Alternative Study Is Deficient in Design and Execution.

Dr. Woodbury presented an altemative music ratio study that did nothing 1o address the
concemns of the CARP in the 1998-1999 proceeding and skewed the results of the study to drive
down the music percentage bry: (1) including network fees and rights payments for ABC, NBC,
and CBHS (the Big 3 Networks); (2) failing to make any weighting adjustment to his caleulation
based on which television stations were actually retransmitted distantly and in what degree; (3)

including the cost of direct music licenses in the denominator of his ratios (added to broadeast

4

1998-1999 CARP Report at BS.
®  1998-1999 CARP Report at 10-13.
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rights payments ), but fmling to include direct music license fees in his numerators; (4} incloding
music lhcense fees and broadeast nights payments for non-commercial stations in his
denominators, but failing to include music heense fees for those same stations in his numerators;
and 5] failing 10 amend his stady resulis, despite learming that the LS. Census Bureau survey
data he relied upon for his study had been revised and corrected in 8 manner that would increase
the Music Claimants’ calculated share. See SP PFOF §9401-408. Put simply, Dr. Woodbury's
testimony and study — inaccurate, incomplete, and unreliable — should be given no weight by
the Judges.

VI. None Of The Studies Offered By Program Suppliers Provides Any Reliable
Evidence Of Relative Marketplace Value And None OF These Studies Should Be
Used In Determining The Claimanis™ Awards,

For over twenty years the Program Suppliers argued that their custom Nielsen viewing
study (which purported to reflect the relative amount of time that cable houscholds spont
watching the different types of distant signal programming) represented the best measure of
relative market value, However, after WTBS converted from a distant signal to a cable network
i 1998, Progrom Suppliers’ share of distant signal viewing time declined dramatically.
Accordingly, Program Suppliers rethought their historical reliance upon Nielsen viewing shares
and argued for the first time that an adjusted version of their viewing numbers (adjusted by
“avidity” as determined by Dr. Gruen) better refllected relative marketplace valucs, The 1998-99
CARP disagreed, concluding that the viewing study did not address the “criterion of relevance™ -
relative markel value — and that Dr. Groen's proposed adjustments suffered from several “fatal
flaws™ that precluded Program Suppliers” approach from being useful. 1998-99 CARP Repor at
18-39, 42-44, The Register, Librarian and Court of Appeals affirmed the CARP’s rejection of
the Gruen adjusted viewing study, See 1998-99 Libranan's Order, 69 Fed. Reg. at 3614, aff'd
Program Suppliers v. Librarian, 409 F.3d at 395.

In this proceeding, the Program Suppliers have reaffirmed that the raw Nielsen viewing
minutes upon which they onee relied do not reflect relative marketplace value. That point was
echoed by the sponsor of the Nielsen study. Paul Lindstrom of Nielsen. Tr. |988-89
(Lindstrom); accerd Tr. 2229, 2230, 2231 (Ford) {“viewership is not value™). The Program
Suppliers have now presented, through Dr. George Ford, a new study that attempts to adjust the
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Nielsen viewing minutes by local broadcast sdvertising mates. And Dr. Gruen has returned with a
new study -- a constant sum survey of cable subscnbers. Neither of the Program Suppliers®
studies provides any reliable evidence of relative marketplace value; it would be clear error to

use either of these studies to determine the claimants” 2004-05 awards.

A, The Ford Analysis OF Nielsen Viewing Minutes Is Fatally Flawed In Concept
And Execution.

The 1998-99 CARP awarded Program Suppliers slightly less than 40% of the 1998 and
1999 royalty funds, consistent with the 1998-99 Bortz results. Dr. Ford has devised a new study
which purports to show that Program Suppliers should receive over 70% of the 2004-05 funds --
about 390 million more than they would receive under the percentage sharcs adopted by the
1998-99 CARP (or under the 2004-05 Borz studies). Program Suppliers have never in the
thirty-year history of the distnbution proceedings received more than their viewing share, as
reflected in their custom Nielsen study (and have routinely received significantly less).
Nevertheless, Dr. Ford has found a way to accord Program Suppliers 14 percentage points ($21
million) more than their 2004 custom viewing share and 7 percentage points (510.5 million)
more than their 2005 custom viewing share. Ford WDT (PS Ex. 11) at 39 (Table 6 Carrected):
see SP PFOF J1423-443,

To support his dramatic reworking of royalty shares, Dr. Ford must ereate a hypothetical
tnarketplace that is quite different from the one that the 1998-99 CARP envisicned. Dr. Ford is
uncertain about whether broadcasters or cable operators would purchase the distant signal
programming in his hypothetical marketplace and whether it would make any difference. See
Tr. 2183-84 (Ford) (*[IJt could be the cable operator; it could be the broadcaster™); id at 2181
(same). However, he predicates his study upon the novel theory that each distant signal in this
hypothetical marketplace would operate as if it were a8 new station, such as a low power
television station (“LPTV™) that had constructed a tower in the cable community: this
hypothetical broadcast station would transmit the same programming from that tower that i
transmits in the home market where it operaies a full-power station; it would transmit those
programs on an exclusive basis in the distant cable community; it would derive revenues in that
distant cable community selely by selling advertising; and it would compensate copyright owners
solefy in proportion to the ad revenoes it received. See SP PFOF $9429-435. Dr. Ford contends
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that the relative amounts copyright owners would receive in this hypothetical marketplace are
based on broadcast market advertising revenues, which he derives based not on direct data but
through a set of mathematical calculations in which he multiplies each claimant's share of
viewimng minsles from the Frogram Suppliers’ custom viewing study by theoretical local-market
broadeast station advertising rates (“CPM"s) that he calculates separately for each program
catcgory based on a serics of different assumplions for the different categories. See SP
PFOF $943506-443,

Under questioning from the Judges, Dr. Ford explamed that his reason for proposing an
advertising-based approach for determining relative market value in this proceeding was that he
“assumed himsell into the data flow,” meaning that he found a different market — local broadcast
advertising — in which data were available, and simply assumed that relative values in the cable
distant signal market would be revealed through those data. See Tr. 2192 (Ford), see SP
PFOF 192123, 2192,

For several reasons, Dr. Ford's adjusted viewing siudy cannot be used to allocate the

2004-03 royalties thal cable operators paid to retransmit distant signal programming.

L. Dr. Ford's Approach Is Inconsistent With The Congressional Intent
Underlying Section 111 And Applicable Judicial Precedent

Dr. Ford's proposed approach is predicated on the untenable premise that cable operators
are wholly irrelevant to the question of relative market value. There is absolutely nothing in Dr.
Ford’s analysis that takes account of how cable operators value the different types of distant
signal programming. See Tr. 2189 (Ford) (“The cable system is irrelevant to the analysis™); see
SP PFOF Y4430-432. That view is squarely inconsistent with the legislative purpose underlying
Section 111 and with applicable precedent,

Congress recognized that cable operators that retransmil distant signal non-network
broadeast programming should pay the creators of that programming. HLR. Rep. No. 1476,
od™ Cong., 2d Sess. B9, reprinted in 1976 US. Code Cong. & Admin News 5659, 5704, But
Congress thought thai negotiations between cable systems and copyright owners would be
unduly burdensome,  Accordingly, Congress adopted a compulsory license permitting

retransmission of distant signal non-network broadcast programming  under specified
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conditions.  As part of this system, Congress established the CRT (and ultimately the Judges) to
“operate as a substitule for direct negotiations {(which were thought to be impractical) among
cable operators and copynght owners .. .. CBN v. CRT, 720 F.2d a1 1306 (emphasis added);
aceord NCTA v. CRT, 724 F.2d 176, 185-186 (D.C. Cir. 1983). Although Congress deferred 1o
the CRT and 1t successors in deciding how the cable royalties should be allocated, the statute and
accompanying legislative history (as the Count of Appeals has recognized) plainly contemplate
that the purpose of the endeavor is to determine what cable operarors would have paid copyright
owners for the right to retransmit distant signal programming.  Dr, Ford’s approach ignores this
legislative purposs and adopts a “proxy™ market that assumes away the very cable systems that
Congress and the Count of Appeals envisioned as the “buyers” in the relevant market.

Unlike Dr. Ford, the 1992-99 CARP properly focused vpon how the cable operator
values the different types of distant signal non-network programming.  See 1998-9%9 CARP
Report at 5J. That approach 15 inconsistent with the policy underlying Section 111 and
applicable judicial precedent.

2. Dr. Ford's Approach lmproperly Relies Upon Advertising Revenues
That Neither Cable Operators Nor Broadeasters Receive From
Distant Signal Programming.

Dr. Ford's analysis is based on the assumption that the entire economic value of the
programming at issue here denves from advertising revenues alone. Tr. 2200 (Ford); see SP
PFOF Y8434, 451, 460. But the Section 111 royalties being distributed in this proceeding are
derived from cable operator subscription revenues, not advertising revernes. See 17 US.C. §
FT1{dN3) (tying royalty payment to revenues received from “gross reeeipts™ from subscribers not
advertising revenues), Cablevision Systems Developmenmt Co. v. Motion Picrure Ass'n of
America, 836 F.2d 599, 603 (D.C. Cir. 1988) (The Copyright Act "allows the copyright owners
of distant non-network programs o receive a portion of the fees paid to the cable systems by
subscribers”™). D, Ford's misguided focus upon advertising revenues, rather than the cable
operators” subscription revenues which are the basis of the Section 111 royalties, is contrary to

the statutory scheme and unsupportable as a matter of economic logic and marketplace realities,

The Copyright Act prohibits cable operators from inserting advertising into the distant

signal non-network programming they retransmil pursuant to the Section 111 compulsory
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license. 17 US.C. § 111{c)3). Consequently, the relative values that cable operators attach to
the different types of distant signal non-network programming they retransmit have nothing to de
wilh advertising revenues, Value relates solely to the ability of that programming to attract and
to retain subscribers -- the value measured by the Bortz surveys. As the 1998-99 CARP properly
noted, "The value of distant signals to [cable operators] is in attracting and retaining subscribers,
and not contributing to supplemental advertising revenwe ™ 1998-99 CARP Report at 38, See
alse id, at 39, ("The principal economic value of distant signal programming o cable operators
15 instead measured by the extent to which the programming helps attract and retain subsenibers

and thus mamiain or increase subscription revenues™) {citations amitted).

Dr. Ford theorizes that in a marketplace absent compulsery licensing, cable operators
would be allowed Lo msert advertising. See SP PFOF 1461, 466. That is squarely incansistent
with the conclusion that the 1998-99 CARP reached. See 1998-99 CARP Report at 13 n.6 (“"We
note here that unfike PS . . . the Panel does not assume that, in the hypothetical free market,
leable operators] would msert and scll advertisements on retransmitted distant signals as
proscribed under the statulory hicense. . . . no persuasive evidence suggests that they would.™.
The record i this proceeding unequivocally suppons the conclusion of the 1998-99 CARP. As
CTV rebuttal witnesses Dr, Gregory Crawford and Greg Stone explained, there are numerous
reasons, based on the ways in which advertising 1ime 15 sold in both the local broadeast and local
cable markets, why the hypothetical distant signal market in the absence of a compulsory license
wiuld not depend on advertising sales, These include the facts, confirmed as well by Program
Suppliers” Nielsen witness Paul Lindstrom and by Dr. Ford's own underlying data, that the
viewing to distant signals within individual cable systems and the viewing to LPTV stations is so
limited that it 15 ofien not even reported in the local markel book ratings that broadcast stations
use lo sell advertising, and that the purchasers of spot time on local stations have no incentive to
spiit their buys among small stations and cable systems that serve only part of the market they
are sceking 1o reach. See SP PFOF 464-466.

Indeed. nothing in the current lnw prohibits broadeasters from atlempting to gain
additional advertising revenue from the retransmission of their signals to distant communitics.
As the record in this proceeding demonstrates, broadcasters are simply not able to do so. See
Tr.979, 988-92, 999 (Fritz); Tr. 2123 (Ford); accord, 1998-99 CARP Report at 12
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{“Broadcasters would be indifferent respecting distant retransmission because distant carriage
does nol enhance their advertising revenues”™) {citations omitted); see SP PFOF 466, Program
Suppliers have failed to adduce any evidence to the contrary. To the extent (if at all } any
broadcaster were able to enhance its advertising revenues based upon the camiage of its signal
into @ distant market, such revenues would presumably already be reflected in the license fees
program supplicrs already receive. Those revenues, however, are wholly distinel from the

royalties that must be allocated in this proceeding, which have nothing to do with adveriising.

Program Suppliers have presented no perseasive evidence that cable operators would
likely derive revenues, much less all of their revenues as Dr. Ford assumes, [rom inserting
advertising on distant signals in the hypothetical marketplace. Moreover, the programming that
cable operators actually retransmitted during 2004-05 (and that is the subject of this proceeding)
was retransmitted without cable operators being allowed to insert commercials, This proceeding
calls upon the Judges to determine the relative value of that programming. nol programming
where commercials may have been (but plainly were not) inserted. See Ford W.R.T. at 8-9 {must
value the programming actually retransmitted pursuant to Section 111 even though m a free
market a different mix of that programming might have been purchased by cable operators).
Thus, even 1f Dr. Ford's assumptions about advertising in the hypothetical market were not
incorrect for the reasons descnbed above and in the testimony of expert and knowledgeable

witnesses 10 this procesding, they would be irrelevant to the question at hamd.

3. Dr. Ford Has Analyzed The Wrong Market.

Even if Dr. Ford’s reliance on an advertising revenue-based market analysis were not
otherwise inconsistent with the structure and intent of the compulsory license and the evidence in
this proceeding, his approach, as explained by CTV rebuttal witness Dr. Greg Crawlord, 15
fundamentally fawed [rom an economics perspective because it uses the wrong market. The
profit maximizing market objectives as well as the economic outcomes are fundamentally
different in the broadcast and cable markets, and the differences result in different types of
programming being valued in the two markets. As Dr. Crawford's independent empirical
research has confirmed, the program types that most contribute to profitability in the cable
market are special interest or niche programs as opposed o general interest programs, the
opposite of the value proposition in the broadeast advertising market. Hence, Dr. Ford's
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analysis, which is based on applying “prices” for different program categories that he denves
from local broadeast advertising market data, takes the imrelevant viewing numbers and makes
them even more mislcading as a measure of relative value in the cable distant signal markel. See
SP PFOF 19446-458.

Wholly apart from the fundamental concepiual flaws in his approach, Dr. Ford’s
“hypothetical market™ is flatly inconsistent with the realities of the actual broadcast station
marketplace, as explained by both Dr. Crawford and CTV rebuttal witness Gregory Stone, an
experienced broadcaster, The purchaser in Dr, Ford's hypothetical market would be either a new
limited-signal broadeast station or the cable system itself. Cable operators, of course, are already
completely free 0 engage in the kinds of program-by-program purchases Dr, Ford hypothesizes,
but they do not do so, becavse they prefer to buy channels. And the “new” stations Dr. Ford
hypothesizes already exist today, in the form of LPTV stations. As Mr. Stone’s testimony
shows, LPTY stations serving cable communities cannot and do not command advertising rates
or revenues anything like those Dr. Ford assumes, and cannot and do not purchase anything like
the kinds of programs the actual distant signals provide. The market evidence thus flatly
contradicts Dr. Ford's hypothetical markel premise. See 8P PFOF 464-466.

4. Dir. Ford's Share Caleulations Are Based On Erroneous Data and
Assumptions,

Even if Dr. Ford's approach were nol inconsistent with the statutory scheme and
fundamentally flawed as a matter of economic analysis, his “relative value™ share calculations
are completely unusable because they use ermoneous data and assumptions.  First, the viewing
minutes share numbers reported i the MPAA costom viewing study presented in this proceeding
are emmoncous because of a number of data analysis emrors made by Nielsen, several of which
produced inexplicable very large increases in the total distant signal viewing and the Program
Suppliers’ relative viewing share between 2004 and 2005, See 5P PFOF 481, 551-558,

Furthermore, Dr, Ford's creation of a set of “prices™ for the various program categories is
rife with erroneous assumptions.  First, he assigns “prices” based on advernsing data from the
U.5. local commercial television market (o three out of six categories for which such data s

simply inapplicable. For PTV, which sells no advertising because of its non-commercial nature,
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he makes assumptions that contributions are like advertising but also that the average CPM,
which he applies fully to Program Suppliers programming, should be cut by two-thirds for PTV.
For Devotionals, he assigns the average CPM even though Devotional programmers sell no
advertising in their programs. And he applies the average CPM to Canadian station
programming cven though he used no advenising data et all for Canadian broadeast markets,
See 8P PFOF 1439-441,

For the remaining “prices,” a key to the increase in the Program Suppliers’ share that
results from his calculations is that he adjusts the CPM-based “price”™ for CTV programming
downwards, based on a number of assumptions. But the assumptions by which he seeks to
Justify the manipulations of the CPM rates for CTV, which have the effect of reducing the
“price” he assumed for CTV programming and increasing the relative “price” for Program
Supplicrs programming, were demonstrably false and based on fundamental misunderstandings
about how the local broadcast advertising market actually works, as demonstrated both by his
own underlying data and by Mr, Stone’s expert testimony. His decision not to credit CTV
programming with Prime Time CPMs was wrong both because he mistakenly assumed that CTV
programming did not air during Prime Time, and because he credited all other categories with
those CPMs even though their higher levels are driven by local advertising sales during network
programming, which are non-compensable in these proceedings. Contrary to Dr. Ford's
apparently uninformed assumptions, the evidence shows that CPMs for station-produced news
programs are typcally higher, not lower, than the CPMs for enteriainment programs. See SP
PEOF 1436-438, 467-468.

Even if he had managed to derive an appropriate set of advertising-based “prices” for
programs in the broadcast advertising marketplace, of course, those prices would not reflect the
full valee of the programs in the cable market or the advertising marketplace. In rebuttal, JSC
witness Mr. Trautman applied Dr. Ford's approach to sports programming carried on various
cable networks (TBS, TNT, and the Top 25 cable networks). Using program expenditures for
I5C programming as a guide for the value of such programming, Mr. Trautman determined that
sports programming on those networks was six to eight times more valuable than was shown
using the Ford model. See SP PFOF 194532-488,
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Dr. Ford's approach using CPM rates also ignores the substantial additional value that
programming may bring 10 broadcasiers and cable networks beyond advertising revenue for a
particular program. Sports programs, for example, are often used as "hooks™ 1o sell packages of
advertising on multiple programs, and reliance on CPM rates for a particular event ignores the
fact that the sports program may have been the reason why an advertiser for a non-sports
program agreed 1o pay the CPM For that non-sports program, And because of the value of sports
programming, which Dr. Ford recogmzed was different than most other programs (Tr. 2231
{Ford)), spons programming is ofien used as a “tent pole™ by programmers to attract viewers
and cycle them to other programs. Dr. Ford's analysis ignores these real-world elements of
value and relies instead on an artificial measurement that specifically understates the value of
sporis programming.  See SP PFOF Y469-480,

5. Mothing In The Hecord Corroborates Dr. Ford's Hesulis Or
Demonstrates That His Study Is Reliable. To The Contrary, The
Record Establishes That Dr. Ford’s Approach Is Wholly Inconsistent
With Marketplace Evidence.

The only witness in these proceedings to support use of the Ford approach is Dr, Ford
himself. Every other witness who addressed the issue concluded that Ford siudy does not
provide amy uscful information on relative marketplace wvalue.  See Tr. 229-30, 255-56
{Crandall); Tr. 2344-45 (Crawford); Tr. 2786-88 (Salinger); Tr. 3060-61 (Callee); Tr. 2700-0]
{ Trautman); Tr. 2607-09 {Desser); see SP PFOF 1M445-488.

Furthermore, Program Suppl.i:rs are offering the Ford approach for the first time in these
proceedings, and Ford's study examines only the two years involved in this proceeding. There is
sitiply no historieal basis for comparing the results that Ford reaches for 2004-035 with any other
time period 1o determine whether the results are reliable. That fact alone militates against
reliance upon the Ford study as a distribution methodology, See 1998-99 CARP Report at 50, 48
{refusing o adopt the Rosston regression analysis as a “methodology for independently
determining relative value™ in pan because “the lack of any historical bases for assessing
reliability is of concem”™); id. at 88 (“Unlike the Bortz survey, the Schinck approach is not time-
tested. Similar approaches have not been adopted, or even presented for litigation scrutiny, for
over 20 years. Unlike reliance on ‘tried and true’ methodologies such as the Bortz survey, this

Panel is loath o slash drastically an award based upon such untested methodologies™). The
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concern over reliability 15 panticularly significant here given that, as Dr. Ford acknowledged (Tr.
2286 (Ford)), there is a “significant difference”™ in his results for the years 2004 and 2005. See
SP PFOF 1§481-554-537.

In addition, Program Suppliers have not presented any evidence to corroborate the results
of the Ford study. Indeed, the Gruen cable subscnber study reflects a valuation for Program
Suppliers that 18 more than 20 percentage points lower than the valuation for Program Suppliers
in the Ford study (even if one improperly credits Program Suppliers with the full value of their
“other sports” category). No Program Suppliers” witness (other than Dr. Ford) even reflerences
the Ford study.

B. The Gruen Cable Subscriber Surveys Are Methodologically Deficient And
Do Not Show How The Section 111 Rovaltics Would Be Allocated In A Free
Market Absent Compulsory Licensing.

D, Grruen's testimony makes clear that his cable subsenber surveys do not reflect relative
market value. As noted above, he offered an adjusted viewing study in the [998-29 proceeding
to show how the “Section 111 copyright payments would be distributed among the different
programming categories if the respective values of the different programming categones were
established in a marketplace setting™ Tr. 1841 {Gruen). But he repeatedly disavowed the
suggestion that his subseriber study was intended to serve the same purpose in this proceeding,
See Tr. 184047 (Gruen), accord Tr. 2294 (Ford) (Green survey does not reflect “market
valuation™). Gruen would say only tha, if surveys are to be used, the Judges should vse a survey

of cable subscribers rather than operators. See Tr. 1836-37 (Gruen).

Dr. Gruen, however, has it backwards. While a cable operator’s valuations of
programming may be derived from subscriber valuations, in the final analysis it 1s the cable
operator's valuation (and not the subscriber’s) that determines the relative amounts that program
owners receive.  As Dr. Crawford explamed, even il a subscriber survey collected the
approprate information aboul subscriber preferences (which he explains Dr. Gruen’s survey did
not), a profit maximizing cable operator would extract greater value from programming which
subscriber preferences were "negatively correlated™ with the system’'s other program offerings

than from programming for which a subscriber survey simply reporied the highest average



preference. See SP PFOF 99452, 532-34. And thos it is the operator survey, and not the

subscriber survey, that should be used 1o determine relative market value.

In any event, the 2004-05 Gruen subscriber surveys are seriously flawed and afford no
proper basis for determining any claimant’s royalty share in this proceeding. JSC presented the
testimony of two witnesses (Jeffrey Berman of C&R Research and Dr. Gregory Duncan of
Berkeley), both of whom were qualified as experts in survey research, to discuss these flaws; the
Canadians presented a third survey research expert (Dr, Ratchford) o do the same. Their
testimony demonstrates that the Gruen surveys do not comport with the relevant professional
standards, including those sct forth in the Federal Judicial Center’s Reference Guide on Survey
Research. But rather than simply provide expert opinion criticizing the Gruen surveys, JSC also
commissioncd a pilot study from C&R Rescarch (which has conducted numerous cable
subscriber surveys for the cable indusiry) to assess whether those criticisms have any empirical
basis. That pilot study demonstrates that the Settling Parties” criticisms of the Program
Suppliers” cable subscriber surveys have a sound factual underpinning — unlike Program
Suppliers” eriticisms of the Bortz cable operators surveys which are based on pure speculation
and conjecture. Among other things, the pilot study confirms that the Gruen surveys obtained
meaningless responses on program valustions because they provided their respondents with
examples of programs that were noi televised by the distant signals that the respondents received.
Indeed, over half of the respondents to the pilot study identified such program examples (those
not televised by their distant signals) as the programming they were valuing — which is precisely
why Bortz has resisted using such examples despite Program Suppliers” repeated insistence over
many years that it do so. See SP PFOF 482-9].

One additional point should be emphasized. The Gruen surveys are not the first cable
subscriber surveys o be offered in the distribution proceedings. In the 1983 distribution
proceeding, CTV sponsored a constant sum cable subseriber study that was challenged by
various parties including Program Suppliers. The CRT expressed concerns about the study
because of its low response rate (under 33%) and overrepresentation of females (60%) who
accorded significantly lower valuations to sports than did males (200 vs 33%). See 1983 CRT
Determimation, 51 Fed. Reg. at 12810 & 12799, Incredibly, and contrary to all basic tenets of
survey research, Dr. Gruen did not provide the Judges with any information about the response
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rale of his cable subscnber surveys, instcad offerng a meaningless “cooperation” rate.
Furthermore, while he collected a vanety of demographic information about the respondents, he
did not obtain or provide any information about the gender of the survey respondents,  See SP
PFOF 14492-501.

The lack of this basic information (response rate and pender of respondents) — which is
routinely included in reports of professionally-conducted consumer surveys -- precludes the
parties and the Judges from determiming whether the Program Suppliers” surveys have responded
1o the basic concerns raised about the last cable subsenber survey introduced in the cable royalty
distribution proceedings. Furthermore, Dr. Duncan and Mr. Berman both emphasized the
importance of collecting this information in order to determine the representativeness of a survey
sumple, and neither Dr. Duncan or Mr. Berman could ever recall a consumer survey where such
information was not provided, Consequently, the Program Suppliers have failed to show that the
respondents to the Gruen Survey are representative of the cable universe. On this basis alone,
the Judges should not accord any weight 1o the Gruen subscriber surveys. See 8P PFOF 492-
501.

Even if the survey had been properly implemented, however, it should not be used as a
direct measwie of relative market valoe, for the reasons Dr. Crawford explained. From the
perspective of the economic principles that drive the profitability of a cable system that sells
bundled programming, the greatest value is in niche programming for which preferences are
negatively correlated with the system’s other program offerings. Dr. Gruen’s survey failed 1o
ask a qualifying question about whether the respondent valued distant signal programming at all,
and thus fwiled to collect fundamentally meaningful information about the respondents’ relative
preferences. But it also failed to collect information about the respondents’ relative preferences
for their systems’ other program offerings, which would have been necessary in order to derive
meaningful information about the relative value of the distant signal program types to cable
operators in terms of maximizing their profits through attracting and retaining subscnbers with
the programming bundles they offer. See SP PFOF 452, 516-22,

VIl. The Devotional Claimants Have Provided No Persuasive Evidence To Justify A
Change In Their Prior Litigated Award, And Other Evidence Supports The
Continuation OF That Award.
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In the 1998-99 proceeding, the CARP reviewed all the record evidence to deternmine
whether particular claimants” awards should be lower or lagher than their Bortz shares. Based
upon that review, the JSC, CTV and Program Supphiers’ shares were set slightly below their
Borz shares (but at the same relative level as Bonz) while PTV and the Canadians received
more than their Bonz shares. The 1998-99 CARP did not consider how the Devotionals’ share
should relate 1o the 1998-99 Bortz results because the Devotionals chose not 1o participate in that
procecding and thus they made no showing as to how their award should relate to their Bortz
share, Instead, they agreed (o accept their 1990-92 litigated award, which was set below their
1990-92 litigated Bortz share, and 1o 8l on the sidelines while others litigated over the

significance of the [1995-99 Boriz resulis.

In the 1920-92 proceeding, the Devotionals had sought an award equal 1o their 199-92
Bortz share. The 1990-1992 CARP. however, found that the Devotionals® evidence in support of
their claim was “anccdotal or individual opinions, not quantified and‘or not related to the
Devotionals® proportionate share of the royalty fund,” and that there had been no change in
circumstances since the previous cable distribution proceeding determination, 1990-92 CARP
Report at 130, The CARP made an award to the Devotional Claimants of 1.25% of Basic Fund
royalties per vear, notwithstanding that their Bortz survey shares were 3.6%, 4.3%, and 3.9% lor
the respective vears, 1990-92 CARP Report at 30. The Devotionals® shares were adysted o
accommexdate other awards, so that their final 1990-92 awards were 1.19375% of the Basic Fund
(1.19385% for 1990) and 0.90725% of the 3.75 Fund (D.9080532% for 1990). [990-92
Librarian Decizion, 61 Fed. Rep. 35653, 35661-62 (OcL. 28, 1996), The Devotional Claimants
argned on appeal that the CARP had ignored its evidence corroborating the Boniz share numbers
and treated its evidence differently from that of other claimant categorics, but the Libraran and
the Court of Appeals affirmed the CARP’s conclusions. See [990-92 Librarion Decision, 61
Fed. Reg. 55653, 55666 (Oct. 28, 1996), aff'd, NAB v. Librarian of Conpress, 146 F.3d 907,
028-29 (D.C. Cir. 1998),

In this proceeding, the Devotionals have offered no stwdy of their own 1o support any
award. Instead, they have sought to free-ride on the 2004-05 Bortz study and to attack the
Waldfogel regression analysis that confirms the 2004-05 Bortz resuliz for all partics except the

Devotionals, claiming they arc entitled to an award that is five to six percentage points (over
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£15 million) more than their last litipated award. To be sure, the Devotionals’ Bortz share js
higher in 2004-05 than in 1990-92. However, the evidence in this proceeding also shows thai
0% of the Devotional programming on WGN, the most widely distributed distant signal and the
subject of the relative program valvations by a majority of the Bortz survey respondents, was
non-compensable. See SP PFOF 99224-225, 229-230, 704, The Boriz results thus provide at
best a ceiling for Devotionals. Gaven that virtually all (20%) of the distant signal Devotional
programming on WGN was non-compensable, it was incumbent upon the Devotionals 1o come
forward with compelling evidence demonstrating that the Bortz survey should nonetheless serve

as a proper basis for the significant increase they are seeking. They have failed to do so.

In shor, the Devotionals have failed to provide credible evidence of changed
circumstinees since 1990-92 or any credible evidence tending to show that the 1990-92 CARP’s
prior determination of their award at a level below their Boriz survey share was incorrect. Under
the standard set forth by the Court of Appeals in NAR v. CRT, supra note 1, the Devotionals have
[ailed to establish that they should receive an award higher than their 1990-92 award,
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L The Parties
A. Definition of Phase I Parties and Program Categories

1. In its 1979 Cable Royalty Distribution Determination, the CRT announced, after
having heard the comments of the parties to the proceeding,l that it would conduct the royalty
distribution in two phases.” In Phase I it would determine what percentages of the 1979 royalty
fund to award to seven categories, which it identified as follows: ‘“(a) motion picture and
syndicated program suppliers; (b) sports, professional and collegiate; (c) public television; (d)
music; (e) commercial television; (f) commercial radio;3 and (g) public radio.”

2. A separate award was made to the Canadian Claimants in the 1979 Proceeding,”
and in the 1980 Proceeding, the CRT formally identified it as a separate Phase I category, along
with a newly determined Phase I category for Devotional Claimants.” Since 1980, although the
descriptive names of the categories have varied somewhat, the same categories have been used
by the parties and the CARPs in Phase I proceedings.® The parties represented in this hearing are
currently known as: Program Suppliers, Joint Sports Claimants, Public Television Claimants,
Music Claimants, Commercial Television Claimants, Devotional Claimants, and Canadian
Claimants.’

3. During the course of several early Phase I and Phase II proceedings, it

occasionally became necessary for the CRT to issue rulings determining more specifically the

: 1979 Cable Royalty Distribution Determination, 46 Fed. Reg. 24619 (May 1, 1981).
2 1979 Cable Royalty Distribution Determination, 47 Fed. Reg. 9879 (March 8, 1982).

No royalties were awarded for Commercial Radio, and, ultimately, Phase I claims were no
longer presented for that category. See Distribution of 1990, 1991 and 1992 Cable
Royalties, 61 Fed. Reg. 55654 (October 28, 1996).

3 1979 Cable Royalty Distribution Determination, 47 Fed. Reg. 9879, 9894 (March 8, 1982).
2 1980 Cable Royalty Distribution Determination, 47 Fed. Reg. 24768 (June 8, 1982).

4 See, e.g., 1989 Cable Royalty Distribution Proceeding, 57 Fed. Reg. 15287 (April 27,
1992); Distribution of 1990, 1991 and 1992 Cable Royalties, 61 Fed. Reg. 55654 (October
28, 1996); Distribution of 1998 and 1999 Cable Royalty Funds, 69 Fed. Reg. 3607
(January 26, 2004).

Joint Motion of the Phase I Parties to Adopt Stipulation as to Claimant Group
Categorization and Scope of Claims, filed October 2, 2009.



definitions of the programs that fell within the respective Phase I categories, in order to maintain
the mutually exclusive scope of those categories.8 When the first distribution proceeding was
commenced after the CARP system replaced the CRT, the parties provided a stipulation setting
forth the CRT’s historical Phase I category designations and category definitions, which were
adopted by the CARP.’

4, Again for the 2004-05 Cable Royalty Distribution Proceeding, counsel for all
Phase I categories participating in the proceeding10 presented a stipulation agreeing on the
following category definitions to be used in this Phase I proceeding, which repeat those

previously determined by the CRT:"

Program Suppliers. Syndicated series, specials and movies, other
than Devotional Claimants programs as defined below.

Syndicated Series and specials are defined as including (1)
programs licensed to and broadcast by at least one U.S.
commercial television station during the calendar year in question,
(2) programs produced by or for a broadcast station that are
broadcast by two or more U.S. television stations during the
calendar year in question, and (3) programs produced by or for a
U.S. Commercial television station that are comprised
predominantly of syndicated elements, such as music video shows,
cartoon shows, “PM Magazine,” and locally hosted movie shows.

Joint Sports Claimants. Live telecasts of professional and college
team sports broadcast by U.S. and Canadian television stations,
except for programs coming within the Canadian Claimants
category as defined below.

Commercial Television Claimants. Programs produced by or for a
U.S. commercial television station and broadcast only by that one

5 See, e.g., 1984 Cable Royalty Distribution Proceeding, 52 Fed. Reg. 8408, 8416 (Phase 1I)
(March 17, 1987); Advisory Opinion, Docket No. CRT 85-4-84 CD (May 16, 1986).

? Report, 1990-1992 Cable Royalty Distribution Proceeding (*“1990-1992 CARP Report™) at
11-12; see Stipulation of the Parties on the Issues of Program Categorization and Scope of
Claims, Docket No. 94-5, CARP CD 90-92, filed February 23, 1996.

The parties had previously entered a settlement agreement with NPR on behalf of Non-
Commercial Radio, which is not participating in this Phase I Proceeding.

Joint Motion of the Phase I Parties to Adopt Stipulation as to claimant Group
Categorization and Scope of Claims, filed October 2, 2009.



station during the calendar year in question and not coming within
the exception described in subpart 3) of the “Program Suppliers”
definition.

Public Television Claimants. All programs broadcast on U.S.
noncommercial educational television stations.

Devotional Claimants. Syndicated programs of a primarily
religious theme, not limited to those produced by or for religious
institutions.

Canadian Claimants.  All programs broadcast on Canadian
television stations, except (1) live telecasts of Major League
Baseball, National Hockey League, and U.S. college team sports,
and (2) other programs owned by U.S. copyright owners.

Music Claimants. Musical works performed during the course of
programs that are themselves separately represented as parts of the
preceding categories.

B. Settling Parties
1. Joint Sports Claimants

3. JSC are comprised of Major League Baseball, the National Basketball
Association, the National Collegiate Athletic Association, the National Football League, the
National Hockey League and the Women's National Basketball Association. JSC represent over
200 clubs, colleges and athletic conferences that are eligible to receive royalties attributable to
the cable retransmission of broadcasts of professional and collegiate sports events. JSC
programming is and for many years has been televised over superstation WGN, which broadcasts
the Chicago Cubs, the Chicago White Sox, and the Chicago Bulls. During the years 2004-05,
WGN was the most widely carried distant signal among Form 3 cable systems; nearly half of all
cable systems that carried a distant signal carried WGN as their only distant signal while
approximately 70% of all systems carried WGN as at least one of their distant signals.'> WGN

televised more JSC events than any other broadcast station during 2004-05. 12

2" Trautman WRT (SP Ex. 57) at 15.

13 Stipulation Between Settling Parties and Program Suppliers, Dated January 24, 2010 at 1-

2.



6. During the years 2004-05 cable systems also retransmitted JSC programming
regionally through the carriage of independent stations and network affiliates; much of that
carriage was done in geographic areas relatively close to the cities where the teams played.'*
JSC programming is distinguishable from all the other programming represented in this
proceeding in that all of the JSC programming is live and first run."” Moreover, each sporting
event is unique in that no game can be substituted for another. And sporting events are
generally exclusive to the station televising the event - if a cable subscriber does not have the
station carrying a game available to him, there usually is no alternative means of viewing it.

s JSC programming appeard on cable systems throughout the country. In addition
to regular season games, cable systems retrasmitted on a distant basis during the relevant years

post-season telecasts of MLB and the NFL, including the MLB World Series and the NFL’s

Super Bowl.'®

2. Commercial Television Claimants

8. The Commercial Television Claimants represent and are making a Phase I royalty
claim for all programs produced by or for approximately 600 U.S. commercial television stations
that were broadcast exclusively on those stations and retransmitted by distant cable systems
during 2004 and 2005."" These programs generally included station-produced newscasts and
public affairs shows.'® In addition, they included news magazine and interview shows, specials,
and a variety of other programs such as children’s shows, sports-related programs and
entertainment programs.’’ By definition, the Commercial Television claim includes only works

that were available exclusively on the originating station.*

¥ Ducey WDT (SP Ex. 8) at 7-8; SP Ex. 17; Tr. 580-581.

'S Tr. 1704 (Mansell).

' Trautman WRT (SP Ex. 57) at 17.

'7" " SP Ex. 13; Fritz WDT (SP Ex. 19) at 2.

'8 Fritz WDT (SP Ex. 19) at 2; Tr. 968-969, 972-974 (Fritz); SP Ex. 21, 23.
" Fritz WDT (SP Ex. 19) at 2; Tr. 968-969, 972-974 (Fritz); SP Ex. 21, 23.

20 Fritz WDT (SP Ex. 19) at 2; Tr. 968-969, 972-974 (Fritz); SP Ex. 21, 23; 1990-1992
CARP Report at 12-13.



9. Commercial TV programs constituted about 15.5% of all distant signal
programming purchased by Form 3 cable operators in 2004-2005, in terms of the amount of
distant signal program time actually made available to subscribers.”’  Live station-produced
newscasts represented the great majority of this Commercial TV programming.22 But the
programs in the Commercial TV category also included a variety of other programs, including
sports-related programs such as coaches’ shows, pre- and post-game shows, and specials about
home teams, morning shows on many stations, which mix news with interviews and
informational segments, and local weather coverage.” The category also included public affairs
shows, documentaries, and specials.24

10.  All of the programs in the Commercial TV category share one attribute: not one
of the programs was available in the cable community through any station except the distant
signal being imported.” By contrast, syndicated programs and movies are licensed into multiple
markets, and such programs carried on distant signals may already be available to cable
subscribers via their local stations.*

3. Public Television Claimants

{1 The Public Television Claimants (“PTV”) include more than 340 PBS member
stations as well as all other copyright owners who have made claims for programming carried on
public television stations and retransmitted by cable operators during the years 2004 and 2005.%

12: Public television stations operate in communities throughout the United States
and its territories.”® There is tremendous diversity among these stations in terms of their

5 5 O . ¢ 2
ownership, their mission, and their programming content. 3

*1 SPEx. 15, 16; Tr. 565-569, 573-575 (Ducey).

> Fritz WDT (SP Ex. 19) at 2; SP Ex. 21, 23.

2 Fritz WDT (SP Ex. 19) at 2; Tr. 968-969, 972-974 (Fritz); SP Ex. 21, 23.
* Fritz WDT (SP Ex. 19) at 2; SP Ex. 21, 23.

By definition, programs in the Commercial TV category were broadcast only on the
originating distant signal. If a program were distributed by a station to any other station, it
would become a syndicated program for copyright royalty purposes. SP Ex. 13; Tr. 552-
560 (Ducey); Fritz WDT (SP Ex. 19) at 2.

% Tr.552-560 (Ducey); SP Ex. 13.
27 Wilson WDT (SP Ex. 5) at 5 n.2, PTV 04-05 Ex. 3.



13. In 2004 and 2005, PTV stations retransmitted as distant signals offered cable
operators a rich diversity of unique and high-quality programming, including children’s
programming, such as SESAME STREET, ARTHUR, and CAILLOU; science programming,
like NOVA and NATURE; dramatic programming, like MASTERPIECE THEATRE and
MYSTERY!; performing arts programming, including GREAT PERFORMANCES and LIVE
FROM LINCOLN CENTER; and news and public affairs programming, such as FRONTLINE
and THE NEWSHOUR WITH JIM LEHRER.”

4. Music Claimants

14.  Broadcast Music, Inc. (“BMI”), the American Society of Composers, Authors and
Publishers (“ASCAP”), and SESAC, Inc. (“SESAC”) are performing rights organizations
(“PROs”) that license the non-dramatic public performances of musical works on behalf of their
songwriter and composer and music publisher members and affiliates.”’ As Mr. Seth Saltzman,
ASCAP Senior Vice President of Member Management in the Performing Rights Group,
testified, the Music Claimants collectively license the public performance rights of millions of
copyrighted musical compositions, including virtually all of the copyrighted music that is used in
television programming, ranging from background music (when the musical work underscores
the focus in a program) to feature (when the musical work is the focus of the audience’s
attention, such as on American Idol) to theme music (the signature music identifying the show).*

135. The Music Claimants together represent the combined public performing rights of
over 725,000 songwriters and music publishers and over 20 million musical works.*® The three
U.S. PROs have entered into reciprocal licensing agreements with dozens of foreign performing

rights societies throughout the world, pursuant to which the Music Claimants also represent the

Footnote continued from previous page

2 Wilson WDT (SP Ex. 5) at 4-6, PTV 04-05 Ex. 1.

¥ Wilson WDT (SP Ex. 5) at 4-6, PTV 04-05 Ex. 1.

30 Wilson WDT (SP Ex. 5) at 2, 7-15, 16-18, PTV 04-05 Ex. 2, PTV 04-05 Ex. 8.
31 Saltzman WDT (SP Ex. 25) at 1; 17 U.S.C. § 101.

32 O’Neill WDT (SP Ex. 26) at 2); Saltzman WDT (SP Ex. 25) at 10-17.

3 O’Neill WDT (SP Ex. 26) at 1.



owners of virtually all of the rest of the world’s copyrighted music in this section 111 cable
distribution proceeding.34

16. The Music Claimants represent award-winning songwriters in all genres of music,
from Bruce Springsteen and Ella Fitzgerald to Willie Nelson and Shania Twain to Bob Dylan
and Neil Diamond.” But the vast majority of songwriters and composers represented by the
Music Claimants are not famous, do not win awards, and earn very modest amounts of royalties
for the use of their musical works.*® The typical songwriter receives a modest income from his
or her creative efforts at writing music that is publicly performed by others.”” These songwriters’
livelihoods can depend to a large degree on the royalties distributed by their respective
performing rights organization.38

17 Music Claimants represent every songwriter, composer, and music publisher
entitled to royalties under section 111 for use of their copyrighted musical works in all
retransmitted non-network programming.®

C. Program Suppliers

18. The Program Suppliers are comprised of the Motion Picture Association of
America (“MPAA”), its member companies and other producers and distributors of syndicated
movies, series and specials broadcast by television stations.* Beginning with the first royalty
distribution proceeding addressing the allocation of 1978 cable royalties, MPAA has been the de

facto Phase I representative of all Program Supplier claimants.*'

3 Saltzman WDT (SP Ex. 25) at 4.
3 See Saltzman WDT (SP Ex. 25) at 4-5, App. A; O’Neill WDT (SP Ex. 26) at App. A.
% Saltzman WDT (SP Ex. 25) at 5.
37 Saltzman WDT (SP Ex. 25) at 5.
% Saltzman WDT (SP Ex. 25) at 5.

39 Copyright Office Final Regulations, 59 Fed. Reg. 63,025, 63,029 (Dec. 11, 1994); 1990-
1992 Decision, 61 Fed. Reg. at 55655 (Oct. 28, 1996); see also Determination of the
Distribution of the 1991 Cable Royalties in the Music Category, 63 Fed. Reg. 20,428,
20,429 (Apr. 24, 1998).

Program Supplier Written Direct Cover Memorandum, at 1.

' Kessler WDT (PS Ex. 5) at 3.
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D. Devotional Claimants
19.  The Devotional Claimants are comprised of owners of syndicated programming

»#2 " Such programming includes telecasts of traditional church

that has “a religious theme.
services but may include news and information programming containing a ‘“religious
perspective.”43 It is important to note that Devotional Claimant programmers generally pay to be
placed on TV stations™* and that devotional cable networks generally offer their programming to
cable operators for no direct license fee.

E. Canadian Claimants

20. The Canadians are comprised of the Canadian Broadcasting Corporation, private
Canadian broadcasters, and affiliated broadcast stations as well as Canadian film and television
producers and distributors.*’ Canadians license their programming to other countries including
the United States.*® Tt is important to note that Canadian signals may only be retransmitted
within the compulsory zone, a specific geographic region limited to only where the community
served by the cable system is located within 150 miles from the US-Canadian border and is north
of the 42nd parallel of latitude.” Moreover, Phase I claims of Canadians encompass only
programming originating from Canadian television signals and does not include programming
claimed by U.S. claimants.*® A significant portion of programming that originates from

Canadian signals is traditionally associated with Program Suppliers and JSC programming.49

¥ See Stanley (WDT) (DC Ex. 1) at 1.

ikt See Stanley (WDT) (DC Ex. 1) at 1 (noting that The Christian Broadcasting Network’s
ministry, news and information programming brings its religious perspective to political
matters and world affairs.”).

# See 1990-92 CARP Report at 129.
¥ deFreitas WDT (CDN Ex. 1) at 4.

R 74
' deFreitas WDT (CDN Ex. 1) at 3, CDN Ex. 1-A (noting also the compulsory zone is
located S.

®  deFreitas WDT (CDN Ex. 1) at 2.

¥ See deFreitas WDT (CDN Ex. 1) at 7-8 (noting that Canadian programming includes

sports programs such as Hockey, soccer and coverage of the 2004 Olympic Games as well
as “special programming events” that include dramatic series).



IL. Section 111 Compulsory License
A. Scope of License

21, Section 111 of the Copyright Act, 17 U.S.C. § 111, provides a “statutory” or
“compulsory” license that allows cable systems to retransmit broadcast signals to their
subscribers without having to negotiate with copyright owners of the programming and other
copyrighted works on those stations. Section 111 requires cable operators to pay statutorily-
prescribed royalty fees as a condition of availing themselves of the compulsory license. Id. §
111(d)(1). Eligible copyright owners of the programs and other works retransmitted pursuant to
the Section 111 compulsory license may agree among themselves as to the allocation of those
royalties. Id. § 111(d)(4)(A). If the copyright owners are unable to agree on such an allocation,
the Judges have the authority to determine the appropriate allocations. Id. §§ 111(d)(4)(B),
801(b)(3)(B).

22, As long as a cable operator complies with Section 111 and applicable rules of the
Federal Communications Commission, it may retransmit “local” and “distant” over-the-air
broadcast stations. 17 U.S.C. § 111(c)(1). A station (or signal) is “distant” in those communities
located outside the station’s local market. See id. at § 111(f). The area of the station’s “local
market” is determined by reference to the FCC’s cable rules, and principally comprises the
signal’s Designated Market Area, which is a non-overlapping geographic market consisting of all
the counties in which the stations from that market’s communities are viewed more than signals
from other communities.™

23, Canadian signals may be retransmitted under the statutory license only by cable
systems operating within a specified geographic zone. See 17 U.S.C. § 111(c)(4)(A). The cable
system must be located north of the forty-second parallel of latitude or within 150 miles of the
U.S. — Canadian border. See id. The rules for determining whether a Canadian station is local or
distant are generally the same as those for U.S. signals. See 17 U.S.C. § 111(c)(4).

24. Cable systems are not required to pay royalties for the retransmission of local
signals. See 17 U.S.C. § 111(d)(1)(A). If the cable system serves subscribers located in

communities both inside and outside a station’s local market, the station is called “partially

0 Tr. 1545-46, 1548 (Kessler); Kessler WDT (PS Ex. 5) at 7, 14.



distant,” and the cable operator pays royalties based only on revenues it receives from
subscribers that are located outside the station’s local market.”'

25.  The copyright owners of programs retransmitted on the distant signals may
receive a share of the Section 111 royalty funds collected from cable operators. See 17 U.S.C. §
111(d)(3). Not all programs carried on distant signals, however, are “compensable” (i.e., eligible
for royalty distributions); in order to be compensable under Section 111, a program must meet
three criteria: (a) a broadcast station licensed by the FCC or by the Canadian or Mexican
government transmitted that program within its local market; (b) a cable system retransmitted
that program outside the station’s local market; and (c) the program is a “non-network program”
(i.e., was not part of the program schedule transmitted by the ABC, CBS, or NBC networks via
their broadcast affiliates). Id.

B. The Statement of Account

26. Section 111(d) of the Copyright Act, 17 U.S.C. § 111(d), and implementing
Copyright Office rules, 37 C.F.R. § 350 et seq., require cable systems to file either a “Form 1-2”
SOA or a “Form 3” SOA twice yearly with the Licensing Division of the Copyright Office. The
required form depends upon the size of the system’s “gross receipts,” which are the monthly fees
cable systems collect from subscribers for tiers of service that contain broadcast signals.”® For
2004-1 through 2005-1, systems with semiannual gross receipts of $379,600 or more filed on
SOA Form 3. As of July 1, 2005, the gross receipts limits and the rates increased, so that in
2005-2, systems with semiannual gross receipts of $527,600 or more filed on SOA Form 3.
Form 3 systems comprised approximately 22 percent of all cable systems in 2004-2005.° Over
this same period, however, Form 3 systems paid the vast majority of the royalties —

approximately 97 percent of the royalties paid by all cable Systems.56

S Kessler WDT (PS Ex. 5) at 21-22, MEK-4.
52 Kessler WDT (PS Ex. 5) at 10-13.

3 Kessler WDT (PS Ex. 5) at 12.

> Kessler WDT (PS Ex. 5) at 12.

> Kessler WDT (PS Ex. 5) at Appendix B.

% Kessler WDT (PS Ex. 5) at Appendix B.
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27 The SOA form guides cable systems through a number of steps to calculate the
royalties they owe for retransmitting broadcast signals under the statutory license.”’ For systems
filing Form 1/2 SOAs, there is no requirement to designate the signals they carry as local or
distant.”® Systems filing Form 3 SOAs calculate their royalties by taking into account all distant
stations carried and all *“gross receipts” received for tiers of service that include broadcast
stations.”

28. Cable systems typically have at least two tiers of service that include broadcast
stations — the “basic service tier” and the “expanded basic” tier.” The basic service tier must
include local broadcast stations, and may also include distant signals and other channels.®’ The
expanded basic tier may include distant signals and digital broadcast stations plus basic cable
networks.””> A cable subscriber must buy the basic tier in order to receive the expanded basic

tier.” The majority of subscribers purchase these two tiers — basic and expanded basic — as a

bundle which the cable operator offers for a single combined price.®*

37 Kessler WDT (PS Ex. 5) at 8-10, MEK-3, MEK-4.
8 Kessler WDT (PS Ex. 5) at MEK-3.

3 Kessler WDT (PS Ex. 5) at 12, MEK-4; see also Cablevision Systems Development Co. v.
MPAA, 836 F.2d 599 (D.C. Cir. 1988), cert. denied, 487 U.S. 1235 (1988); Final Rule and
Termination of Proceeding in Docket Nos. 89-2 and 89-2A, 62 Fed. Reg. 23360-61 (1997)
(noting that the Copyright Office has consistently interpreted Section 111 to require each
cable system to apply the combined distant signal equivalents (“DSE”) against the
combined gross receipts to determine the royalties due); Notice of Inquiry in Doc. No. RM
89-2, 54 Fed. Reg. 38390-91 (1989) (explaining that, under existing regulation, a cable
system must apply its “combined” DSEs against its “combined” gross receipts); Advance
Notice of Proposed Regulations in Docket RM 79-4, 44 Fed. Reg. 73123-24 (1979)
(noting that the full DSE count of each distant signal carried by a cable system must be
applied against the total “gross receipts” of that system, even though “one part of [the]
cable system receives more distant secondary transmissions than other parts of the
system”).

0 Kessler WDT (PS Ex. 5) at 10; McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, p. 5.
o1 Kessler WDT (PS Ex. 5) at 10; McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, p. 5.

62 Kessler WDT (PS Ex. 5) at 10; McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pgs. 5—
6.

63 Kessler WDT (PS Ex. 5) at 11; McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, p. 5.
% McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pgs. 8-9.
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29, The Form 3 SOA contains information about the communities served by the cable
system, the categories of service offered, the number of subscribers, the rates charged to
subscribers, the broadcast signals retransmitted, the system’s gross receipts, the royalty fee
calculation, and other information.®’

30. In Section G of the Form 3 SOA, a cable operator lists all the signals that it
carried during the accounting period and identifies which of those signals it carried on a distant
basis.®® Each broadcast station carried as a distant signal is identified by its over-the-air call
sign, for example, WJLA in Washington, D.C.” The first letter of the call sign generally
identifies its location: call signs of stations licensed to communities in the Eastern part of the
U.S. generally begin with “W.” in the Western part of the U.S. they generally begin with “K,”
and in Canada, stations’ call signs begin with “C.o8

31. Cable Data Corporation (“CDC”) is an independent company that collects and
analyzes information contained in the Statements of Account that cable systems file with the
Licensing Division of the Copyright Office.”” CDC prepares a set of “standard” reports of SOA
information as well as customized reports sought by its clients.”” CDC is the only company that
does this work.”' Many of the parties in this proceeding rely upon CDC’s data collection and
reports.—'[2

C. Royalty Calculation

32.  For 2004-1 through 2005-1, the smallest systems (known as “Form 17 systems,
which had gross receipts of $98,600 or less for each six-month period) paid a flat fee of $37

every six months for the right to carry distant signals, regardless of how many signals they

65 Kessler WDT (PS Ex. 5) at MEK-4; Tr. 2914 (Martin).

6 Kessler WDT (PS Ex. 5) at MEK-4.

87 Kessler WDT (PS Ex. 5) at 6.

% Kessler WDT (PS Ex. 5) at 6; de Freitas WDT (CDN Ex. 1) at CDN-1-Q.
9 Martin WDT (PS Ex. 2) at 2.

0 Martin WDT (PS Ex. 2) at 3—4.

' Martin WDT (PS Ex. 2) at 2.

72 Martin WDT (PS Ex. 2) at 2.
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carried.” For 2005-2, a cable system was deemed a Form 1 system if it had gross receipts of
$137,100 or less for each six-month period, and these systems paid a flat fee of $52 every six
months for the right to carry distant signals, regardless of how many signals they carried.

53 For 2004-1 through 2005-1, mid-size systems (known as “Form 27 systems,
which had more than $98,600 and less than $379,600 in gross receipts), paid royalties of 0.5
percent of the first $189,800 in gross receipts for each six month period and 1.0 percent of gross
receipts above $189,800.”* For 2005-2, a cable system was deemed a Form 2 system if it had
gross receipts greater than $137,100 and less than $527,6000, and Form 2 systems paid royalties
of 0.5 percent of the first $189,800 in gross receipts for each six month period and 1.0 percent of
gross receipts above $189,800.7

34. The largest systems, those with gross receipts of $379,600 or more in 2004-1
through 2005-1 or $527,600 or more in 2005-2, are referred to as “Form 3” systems.76 Form 3
systems calculate their royalty fees based on their gross receipts and the number and types of
distant signals carried.”’

35.  There are several types of royalty payments for Form 3 systems, each calculated
separately. They are: the Minimum Fee, Base Rate Fees, 3.75% Fees, and Syndex Fees.”

36. Each signal listed as distant in Section G of the Form 3 SOA counts as either a 1.0
“distant signal equivalent” (DSE) or a 0.25 DSE, depending upon its type:

1.0 DSE for each independent station (for example, Fox, UPN,
WB, PAX, and Canadian signals)

0.25 DSE for each network affiliate (stations affiliated with ABC,
CBS, or NBC) and each educational station (PBS stations)79

7 Kessler WDT (PS Ex. 5) at 12.

™ Kessler WDT (PS Ex. 5) at 12.

5 Kessler WDT (PS Ex. 5) at 12-13.

® Kessler WDT (PS Ex. 5) at 12.

" Kessler WDT (PS Ex. 5) at 15.

8 Kessler WDT (PS Ex. 5) at 16-22, MEK-4.
7 Kessler WDT (PS Ex. 5) at 15-16.
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The cable operator records this information in Section 2 of the
Form 3 SOA, as shown below.®

2 INSTRUCTIONS:
In the column headed “Call Sign™: lisl lhe call signs ol all distanl slations identlified by the letler “O” in column 5
of space G (page 3).
Computation In the column headed “DSE": lor each independent station, give the DSE as “1.0"; lor each nelwork or
of DSEs for nonoommer-cial educalional station, give the DSE as ".25."

g~ CATEGORY ‘O" STATIONS: DSES
CALL SIGN DSE CALLSIGN DSE CALLSIGN DSE

SUM OF DSEs OF CATEGORY “0” STATIONS:
+ Add the DSEs of each station.
Enler the sum here and inline 1 of pat S ol thisschedule. .............opl oo

a. Minimum Fee

G The first of the potential royalty payments that the cable operator calculates is the

Minimum Fee.®' All Form 3 systems pay the Minimum Fee, regardless of whether they carried

any distant stations.** They pay the Minimum Fee “for the privilege” of retransmitting distant

signals.®® The Minimum Fee equals the amount that must be paid under the Base Rate Fee,

described below, for the first DSE.** A cable system must pay the Minimum Fee whether they

import no distant signals, only a fractional DSE, or 1.0 DSE.*

80

81

82

83

84

85

Kessler WDT (PS Ex. 5) at MEK-4, pg. 11.

Kessler WDT (PS Ex. 5) at MEK-4, pg. 7.

CDN Ex. R-5 at 696 (McLaughlin).

See 17 U.S.C. § 111(d)(1)(B)(1); Martin WDT (SP Ex. 7) at Appendix A, pg. 5.
Kessler WDT (PS Ex. 5) at 18; CDN Ex. R-5 at 696 (McLaughlin).

Kessler WDT (PS Ex. 5) at 18, MEK-4, pg. 7; McLaughlin WDT (SP Ex. 6) at PTV 04-05
Ex. 9, pg. 7. For example, if a Form 3 cable system carries a single Canadian station on a
distant basis and no other distant signals, that cable operator pays the Minimum Fee.
Likewise, if, on a distant basis, a Form 3 system carries just one Educational (assigned
0.25 DSE under the compulsory licensing scheme) and one Network signal (also 0.25
DSE), the system has a total of 0.50 DSEs of distant signals, and it must pay the Minimum
Fee as if it were carrying a full DSE of distant signals. Kessler WDT (PS Ex. 5) at 16, 18
(calling the Minimum Fee the base rate fee); Martin WDT (SP Ex. 7) at Appendix A, pg. 6.
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goc | MINIMUM FEE: All cabla systems with semiannual gross receipts of $527,€00 or more are required to pay at least
1 | the minimum fee, regarcless of whether they carried any distant stations. This fee is 1.013 percant of the system's
gross receipts for the accounting period
Line 1. Enter the amount of gross receipls from space K .......
Ling 2. Multiply the amcunt in line 1 by .01013
Enter the result here,
Thisis your minEnum fee. ..........ooiviiiiiinaninnaens o1 >

[
|

38. If the system carries one or more full DSEs worth of distant signals, the Minimum
Fee is applied against whatever is due as Basic Rate Fees or 3.75% Fees.™

39. At the end of 1997, only 40 Form 3 systems reported no distant signals.*’ In
1998, the Minimum Fee amounts paid by systems with no distant signal carriage became a much
more significant component of the cable royalty fund; the number of systems carrying no distant
signals increased from 40 to 459, or about 20 percent of all Form 3 systems..*® The number of
systems with no distant signals has declined since 1998-1 but is still an order of magnitude
greater than in 1997-2 or earlier.*

40.  The change in payment of the Minimum Fee in 1998 was due in large part to the
conversion of WTBS from a broadcast signal to a cable network in 1998.”° Removing WTBS as
a distant signal left many systems with no distant signals, resulting in a sharp increase in the

payment of the Minimum Fee.”!

86 17 US.C. § 111(d)(1)(B)(1) (specifying that the Minimum Fee is “to be applied against the
fee, if any, payable pursuant to paragraphs (ii) through (iv)”; 37 CFR § 256.2(a)(1)(c)
(clarifying that both the Base Rate Fee and the 3.75% Fee are applied against the
Minimum Fee); Cable Compulsory Licenses: Application of the 3.75% Rate, 63 Fed. Reg.
39738, at 39739 (July 24, 1998).

¥ Martin WDT (SP Ex. 7) at Appendix A, pg. 6.

%  CDN Ex. R-5 at 701 (McLaughlin) (“it was unusual, before the conversion of TBS, for
there to be stations that paid only the minimum fee”); Martin WDT (SP Ex. 7) at Appendix
A, pg. 6.

% de Freitas WDT (CDN Ex. 1) at CDN-1-O.

% Martin WDT (SP Ex. 7) at Appendix A, pgs.5-6 (explaining that the WTBS conversion
caused minimum fee payments to increase from $330,000 to $11,900,000).

°1'" " de Freitas WDT (CDN Ex. 1) at CDN-1-O.
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41.
calculate its Base Rate Fees in Block 8 of the SOA.”* The Base Rate Fee is calculated according
to a sliding scale of percentages based on the total number of DSEs the system carried.” The
cumulative percentage increases as the cable system carries more distant signals, although the

statutory rate for each signal decreases.”® The rate schedules in effect during 2004 to 2005

95

b. Base Rate Fee

If a cable system carries signals that add up to more than 1.0 DSE, it must

were:
Base Rate Fee Schedule
Accounting Percentage of Percentage of Percentage of
Period Gross Receipts Gross Receipts Gross Receipts
for 1.0 DSE for2.0-4.0 DSE | for>4.0 DSE
2004-1 to
956% .630% 2
2005-1 956% o 96%
2005-2 1.013 % .668% 314%
42. An example of a base rate calculation for a cable system with gross receipts of
$1,300,000 and 3.0 DSEs is:™
1¥ DSE at 0.956%: ($1,300,000 x .00956x 1) = $12,428
2".3"DSE at 0.630%:  ($1,300,000x .00630x2) =  $16,380
$28,808

system could not have carried prior to June 24, 1981 — the date on which the FCC eliminated its

C.

43. The 3.75% Fee refers to the royalty paid for the carriage of signals that a cable

3.75% Fee

93

94

95

96

Kessler WDT (PS Ex
Kessler WDT (PS Ex
Kessler WDT (PS Ex
Kessler WDT (PS Ex
Kessler WDT (PS Ex

.5) at MEK-4, pg. 17.

.5)at 16-18.
.5)at 17-18.
.S5)at 17.
.5)at17.
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rules restricting the number of distant signals cable systems located in different sized markets
were permitted to retransmit.”’

44.  One of the FCC’s distant signal rules had specified the maximum number of
distant stations of a particular type that were permitted to be carried, depending on the cable
system’s market size.”® If an operator is located in a market that was permitted to carry only one
distant independent station and carries two independent signals (for example, a U.S. independent
station and a Canadian station), then it would be required to pay the 3.75% Fee for one non-
permitted signal.99 In such cases, either signal could be identified as the permitted signal or the
non-permitted signal for purposes of calculating the total royalties for the cable system.'®
45. To calculate whether 3.75% Fees are owed, a cable system first identifies in

Block 6 the “permitted” signals.'”"

97 Kessler WDT (PS Ex. 5) at 19.

% Kessler WDT (PS Ex. 5) at 19-20, MEK-1.
% Kessler WDT (PS Ex. 5) at 19-20.

190 Kessler WDT (PS Ex. 5) at 20.

197 Kessler WDT (PS Ex. 5) at MEK-4, pg. 13.
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BLOCK B: CARRIAGE OF PERMITTED DSEs

Column 1: List the call signs of distant stations fisted in part 2, 3, and 4 of this schedule that your system was permittedto cary

CALLSIGN  under FCC rules and regulations prior 1o June 25, 1981. (Note: for further explanation of permitted station seainstruc-
ticns for the DSE schedula.)

Column 2: Enter the appropriata leter indicating the basis on which you carrled a permitted station.

BASIS OF {Note the FCC rules and reguiations cited below pertain 1o those in affect on June 24, 1881.)
PEAMITTED A Stafons carricd pursuant o the FCC markel quota rufss (76.57, 76 59(b), 76.61(hj{c), 76 63(a} rederring to
CARRIAGE 76.61(b)(c))
Spacialty station as defined in 75 5(kk) (76 58(d)(1). 78.61(e){1). 76.63(a) relering 1o 76.81(e){1}
Noncommerical educational stafion (76.58(c), 76.61(d), 76.63(a) ieferring to 76.61(d))
Grandfathered station {76.65) (see paragraph regarding substitution of grandfathered stations in ths instuctions
for DSE schedule). )
Carnled pursuant to individual walver of FCC rules (76.7) _
*F A station previously carriad on 2 parttime o substiute basis prior 1o June 25, 1561

G Commercial UKF station within grade-8 contour {76.54(d)(5), 76.61(a)(5), 76.63(a) referring kb 76.61(e)(5))

Column 3; List the DSE for each distant station listed in parts 2, 3, and 4 of the schedule. *(Note: For frose stafions idertified by
tha fetter "~ in column 2, you must complato the warksheat on page 14 ofthis schedula to determina the DSE))

m oo

1.CALL | 2.PERMITTED | 3.DSE 1.CALL | 2 PEAMITTED |3.0SE ||1.CALL| 2 PERMITTED 3 DSE
SIGN BASIS SIGN BASIS SIGN BASIS
-------------------------- - savsanisBprdinsabbaat vt IRl et Fae niEn
* SUM OF PERMITTED DSEs—acd the DSEs of each station >
46. Cable systems do not pay 3.75% Fees for permitted stations, as is evident from

lines 1-3 below:'®

102

Kessler WDT (PS Ex. 5) at MEK-4, pg. 13.
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BLOCK C: COMPUTATION OF 3.75 FEE

Line 1: Enter the total numberol DSEsfrompantSofthisschedula | |, . . . . .. 0 00 o -

Line 2: Enterthe sum of permitied DSEsfrom blockBabeve . . . . . . . . o o o o0 o ——

Line 3: Subiract line 2 from fing 1. This is the total number of DSEs subject to the 3.75 rate.
{If zerm, leave linas 4=7 blank and proczed fopart7 ofthisschadulay . . . . . . . . . ..

b 2

Line 4: ENergross receiplS Mom Space KIPACE 7). . . v v i 4 v v v e v e w e e e e e s 8
@ 4 Enterg P i ipage 7) > e
Line 5: Multiply ing 4 by 0375 andemersumiers . . . . . .« < v v v v v v v v s e b b 2
x
Lihe 6:Entertotal number of DSESIIomMIMe 3, | | . . . . 0 v 4 s vt v e e e e s >

Line 77 Multiply line 6 by line 5 and enterhere and on line 2, block 3, space L (page 7} | | >

47. For example, if a cable system had $700,000 in gross receipts and 1.25 DSEs of

unpermitted signals, its 3.75% Fee would be:
$700,000 x .0375 x 1.25 = $32, 813'%

48.  If a cable system pays 3.75% Fees for a particular distant signal, it pays no other
royalty for that signal. I

49. If the cable system serves communities where the application of the 3.75% Fee
rules differs (for example, if the system serves a community in a Top 50 market and also serves
communities outside all television markets), the operator may prorate the 3.75% Fee.'”

d. Syndicated Exclusivity Surcharge (“Syndex Surcharge”)
50. Some cable systems also pay a royalty called the Syndicated Exclusivity
(“Syndex™) Surcharge.'® The Syndex Surcharge applies in cable communities in the top 100
markets where the FCC’s rules do not permit local stations who have licensed exclusive rights to

a program to prevent the importation of that same program on a distant signal.'””  The

183 Kessler WDT (PS Ex. 5) at 19.
104 Kessler WDT (PS Ex. 5) at 19.
105 Kessler WDT (PS Ex. 5) at 20.
106 Kessler WDT (PS Ex. 5) at 20.
17 Kessler WDT (PS Ex. 5) at 20.
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circumstances that require a cable system to pay the Syndex Surcharge occur infrequently and
generate a small amount of royalties.'%®

e. Payment of Royalties for Partially-Distant Signals

51.  For Base Rate Fees, 3.75% Fees, and Syndex Surcharge Fees, cable operators
may prorate their payments if they retransmit a signal that is distant to some communities but

local to other communities served by the same cable system.109 These signals are known as

»110

“partially distant. Cable operators pay royalties only on the portion of gross receipts

attributable to the subgroups of subscribers located in the communities where the signal is

distant."!!

III. Distribution Standard
A. Relative Market Value

2. After reviewing the Copyright Act, its legislative history, applicable precedent
and the record, the 1990-92 CARP concluded that “‘market value’ is the only logical and legal
touchtone.”'? It explained:

Conceptually, the factual question we must resolve is, what would
the cable system have had to pay and be willing to spend for the
broadcast station programming if, in fact, it had been required to
negotiate with the broadcast station in an open market.

Ultimately, the question is, what would the cable system operators
have had to pay [on a relative basis] in an open market for the
sports, movies and other categories of programming that existed in
the years 1990 through 1992.'"

198 Kessler WDT (PS Ex. 5) at 21.

199 Kessler WDT (PS Ex. 5) at 21.

10 Kessler WDT (PS Ex. 5) at 21-22.
1 Kessler WDT (PS Ex. 5) at 22.

112 1990-92 CARP Report at 23.

3 1990-92 CARP at 23-24
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35 The Register and Librarian affirmed the 1990-92 CARP’s decision to

“emphasize[] the marketplace value criteria.”""*

54. The 1998-99 CARP agreed with the 1990-92 CARP as to the appropriate
distribution standard. It concluded that: “Only one distribution criterion appears to have stood
the ‘test of time’ and has served as the principal basis for allocating cable copyright royalties —

113 Noting that “every party to this proceeding appears to accept

‘relative marketplace value.
‘relative marketplace value’ as the sole relevant criterion that should be applied by the Panel,”''®

the 1998-99 CARP accepted the 1990-92 CARP’s determination that “‘market value is the only

logical and legal touchstone’ and that its “primary objective is to ‘simulate [relative] market
valuation” as if no compulsory license existed.”'"” The Register and the Librarian affirmed the
1998-99 CARP’s decision to rely upon a relative marketplace value standard as the standard for

"8 The Court of Appeals did the same, stating that “[w]e detect

distributing cable royalties.
nothing either arbitrary or capricious about using relative market value as the key criterion for
allocating awards.”''® The Court of Appeals further stated: “While due process may require that
parties receive notice and an opportunity to introduce relevant evidence when an agency changes
its legal standard, the CARP made no such change. Like the 1990-92 CARP, it relied on relative
market value.”'*

55. In the recent order distributing the 2000-03 cable royalty funds, the Judges

observed that the 1998-99 CARP “refined the approach” taken by the 1990-92 CARP and

114 1990-92 Librarian Determination, 61 Fed. Reg. at 55658, aff’d Nat’l Ass’n of Broadcasters
v. Librarian of Congress, 146 F.3d 907, 927-28 n.18 (D.C. Cir. 1998); see also Librarian’s
Phase II Final Determination in Doc. No. 2000-02 CARP CD 93-97, 66 Fed. Reg. 66,433,
66,445 (Dec. 26, 2001) (“The established distribution criteria, as modified, must be applied
in an effort to simulate a marketplace for these programs where one does not exist because
of section 111.7).

1> 1990-92 CARP Report at 9.
115 1990-92 CARP Report at 10 (emphasis in original) (citations omitted).
17 1998-99 CARP Report at 10 (citations omitted).

8 See 1998-99 Librarian Order, 69 Fed. Reg. at 3608 aff’d Program Suppliers v. Librarian,
409 F.3d at 401.

19 Program Suppliers v. Librarian of Congress, 409 F.3d 395, 401.

Id. (citations omitted).
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“announced that its primary objective is to ‘simulate [relative] market valuation’ as if no
compulsory license existed.”'*" The Judges further observed that “the Librarian upheld this
conclusion as well, and the Court of Appeals once again affirmed.”'**

56.  Witnesses for each of the claimants have recognized that relative market value is
the appropriate standard for distribution in this proceeding.123

B. Nature of the Hypothetical Marketplace

S Longstanding precedent describes the task of the decision maker in cable royalty
distribution proceedings as being “to simulate [relative] market valuation” in the absence of a
compulsory license.'** The 1998-99 CARP, based on evidence including opinions of expert
economists, determined in detail for the first time the attributes of the “hypothetical marketplace”
whose outcomes are to be simulated.'*

58. The 1998-99 CARP held that negotiations in the hypothetical marketplace would
most likely occur between individual cable operators or multiple system operators on the one
hand and individual broadcast stations, as intermediaries, for the rights to retransmit entire
broadcast signals. 126 T the 2004-05 proceeding, CTV rebuttal witness Dr. Gregory Crawford, an
economist with extensive experience and expertise in econometric analyses of the cable
television industry, agreed, explaining the industry conditions that made it likely the “seller”

7

would be an intermediary representing an entire channel of programrm'ng.]2 He went on to

explain that, given the economic incentives and based on observations of current marketplace

121 See CRJ 2000-03 Distribution Order at 15.

122 §ee CRJ 2000-03 Distribution Order at 15 (citing Program Suppliers v. Librarian of
Congress, 409 F.3d 395, 401 (D.C. Cir. 2005)).

' See Crandall WDT (SP Ex. 3); Tr. 635 (Ducey); Tr. 734 (Waldfogel); McLaughlin WDT
(SP Ex. 6) at 2; Zarakas WDT (SP Ex. 27) at 3; Tr. 2819 (Saliger); Calfee WRT (CDN Ex.
R-3) at 4; Tr. 2119 (Ford); Tr. 2344-2345 (Crawford).

124 1998-99 CARP Report at 8-10.

123 1998-99 CARP Report at 10-13; 1998-99 Librarian Order at 3614.
126 1998-99 CARP Report at 11, 12.

127" Crawford WRT (SP Ex. 52) at 13.
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behavior, the intermediary would likely be the distant signal itself rather than a new entity
compiling the same channel of programming.'*®

59.  The 1998-99 CARP also concluded that programming decisions in the
hypothetical marketplace would continue to be made by broadcasters considering their own local
market economics, and that cable operators would thus face a “fixed configuration and quantity”
of distant signal programming.'® In the 2004-05 proceeding, expert economist Joel Waldfogel
confirmed, based on his prior experience and expertise, that the distant signal market is a
secondary market, in which supply is fixed, as a byproduct of the prior programming decisions

L Indeed, in the 2000-03 cable distribution proceedings, Linda

of the television stations."
McLaughlin, who testifies again in these proceedings on behalf of PTV, testified that the cable
distant signal marketplace is a “secondary market” where “the only thing that's important is
demand, not the supply. The supply already exists, so the cost of the programming is -- isn't
relevant, only the demand for the programming, in this case, the demand by the cable
operators.” 131

60. The 1998-99 CARP went on to conclude that, in the hypothetical marketplace,
relative market value would be determined by the demand from the potential purchasers, the
cable system operators.'32 In this proceeding as well, Dr. Waldfogel confirmed that “what
matters in thinking about [distant signal] value” is cable operator demand.'"” Dr. Crawford
explained, in response to cross-examination questions from Program Suppliers counsel, that the
“relative market value of interest” would be determined in the hypothetical market by the value
of distant signal programming to the cable operators in terms of attracting subscribers.'** Indeed,

testifying in support of his subscriber survey, Dr. Arthur Gruen, sponsored by the Program

128 Crawford WRT (SP Ex. 52) at 13-14.

12 1998-99 CARP Report at 12.

130 Waldfogel WDT (SP Ex. 18) at 1-2; Tr. 750 (Waldfogel).

B 2000-03 Tr. 670, 672 (McLaughlin) (Ex. CDN-R-5).

132 1998-99 CARP Report at 12-13; 1998-99 Librarian Order at 3614.

B3 e 750 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 1-2; Accord, Mclaughlin WDT (SP
Ex. 6) at 1.

34 Tr. 2405-06 (Crawford).
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Suppliers, testified that “the measure of value in these proceedings has been the ability [of
programming] to attract and retain subscribers.”!

61. In this context, because the relative market value inquiry must produce an
allocation of the royalties actually paid, among the owners of the programs actually carried, the
simulation of the hypothetical market is constrained by the actual distant signal marketplace
behavior of the cable opelrators.13 6

IV.  Settling Parties’ Approach

62.  The Settling Parties seek an award based upon the results of (a) the 2004-05 Bortz
constant sum surveys of cable operator valuations of distant signal non-network programming, as
adjusted to account for issues addressed in the 1998-99 CARP Report, and (b) the 2004-05
Zarakas study of the value of music in programming, which also is intended to respond to issues
raised by the 1998-99 CARP. The Settling Parties rely upon the 2004-05 Waldfogel regression
analysis (and other record evidence) as providing corroboration of the 2004-05 Bortz results in
the same manner that the 1998-99 CARP relied upon the comparable Rosston regression analysis

to corroborate the 1998-99 Bortz results.

A. Bortz Constant Sum Survey of Cable Operators

History of Constant Sum Surveys in Distribution Proceedings

63. JSC submitted constant sum surveys of cable operators in each of the 1978, 1979,
1980, 1983, 1989, 1990-92, 1998-99 and 2004-05 cable royalty distribution proceedings. CTV
and PTV submitted constant sum surveys of cable operators in the 1983 proceeding. CTV also
submitted a constant sum survey of cable subscribers in the 1983 proceeding. The Canadians
have submitted constant sum surveys in the 1990-92, 1998-99, 2000-03 and 2004-05

.13
proceedings. !

135 See Gruen WDT (PS Ex.8) at 28.

13 Tr. 2199 (Ford).

137 Claimants also have submitted cable operator surveys employing other methodologies in

various distribution proceedings. See 1980 CRT Determination, 48 Fed. Reg. at 9556;
1983 CRT Determination, 51 Fed. Reg. at 12802-12803.
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a. 1978-80 Proceedings
64. In the 1978, 1979 and 1980 distribution proceedings, JSC sponsored cable

operator surveys performed by Batten, Barton, Durstine & Osborn, Inc. (“BBDO surveys”), one

38

of the nation’s largest advertising agencies.l BBDO surveyed the executives of multiple-

system operators (“MSO”) for each of these proceedings; it also conducted a survey of cable
system managers for the 1979 proceeding. The results of the 1979 MSO and managers surveys
were similar.'” The CRT in the 1979 proceeding stated:

The Joint Sports Claimants introduced a study by BBDO in order
to demonstrate that the views held by the cable operators who
testified were also shared by others in the industry. To correct the
deficiencies that were pointed out in connection with a similar
study presented by Sports in the 1978 proceeding, the survey in
this proceeding was careful to distinguish between distant signal
programming and “made for cable” programming and between
network an nonnetwork sports; the study also focused only on
distant signal programming that was actually imported. Interviews
were conducted by telephone and embraced 31 of the nation’s 50
largest MSO’s and 53 of 108 randomly selected Form 3 cable
system managers. The results were that sports and movies were
considered by far the most valuable distant signal programming,
with syndicated programming considered much less important.
The method of the study was to ask each respondent what dollar
value, out of $100, he would place upon each type of
programming. )

65. In the 1980 proceeding the CRT stated that: “The Tribunal attaches importance to
the fact that this is the third year in which the BBD&O survey has been presented and in which
the results have remained generally the same. This year, as in the past, the expression of
preference as to various categories of programming cannot be directly converted into a royalty

share allocation.”!*!

98 See Bortz Report (SP Ex. 2) at 23;1978 CRT Determination at 63029; 1979 CRT
Determination, 47 Fed. Reg. at 9882; 1980 CRT Determination, 48 Fed. Reg. at 9555.

13 See Bortz Report (SP Ex. 2) at 23; 1979 CRT Determination, 47 Fed. Reg. at 9882.
140 1979 CRT Determination, 47 Fed. Reg. at 9882.
#1980 CRT Determination, 48 Fed. Reg. at 9565.
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b. 1983 Proceeding
@) JSC Survey
66. In the 1983 proceeding, JSC retained Browne, Bortz & Coddington (“BBC”) (the

predecessor to Bortz Media) to conduct a cable operator survey‘]42 With the assistance of Drs.
Michael Wirth (Professor and Chairperson of the Department of Mass Communications) and
George Bardwell (Professor of Mathematics and Statistics) at the University of Denver, BBC
designed a study employing a constant sum technique. In developing the study, BBC sought to
improve upon the earlier BBDO constant sum surveys and to respond to concerns expressed in
the 1978-80 distribution proceedings concerning the BBDO surveys.143

67. The CRT noted that there were several changes in the methodology implemented
by BBC. For example, “[i]nstead of MSO executives, BBC interviewed cable system operators
because of their more detailed knowledge of programming value at the local level.”"** The BBC
survey used, for the first time, a stratified random sampling approach.145 BBC asked cable
operators to allocate 100% of a fixed budget rather than a hypothetical $100 of distant signal
“yalue Further, in contrast to the BBDO surveys, the cable operators were informed of the
particular distant signals carried by their cable system in 1983."7 The 1983 BBC survey did not
ask the respondents to value devotional programming or the programming on Canadian signals
carried by the cable operators.148 Systems not carrying a PTV station as a distant signal basis in

149

1983 were not asked to value PTV programming. = The BBC survey was conducted in 1985

and asked respondents how they valued the programming in 1983."

142 See 1983 CRT Determination, 51 Fed. Reg. at 12795-96.
143 See Bortz Report (SP Ex. 2) at 25.
144 See 1983 CRT Determination, 51 Fed. Reg. at 12796; see also Bortz Report (SP Ex. 2) at

29.
5 See 1983 CRT Determination, 51 Fed. Reg. at 12796.
146 See id.
YT Seeid.
148 Seeid.
199 See id.

130 See 1983 CRT Determination, 51 Fed. Reg. at 12796.
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68.  The CRT stated that the BBC survey was “adequate in design and methodology”
and could be “accorded some weight” but it contained “some flaws.”"”' The CRT noted that
BBC properly designed the survey so that: (1) the interviewer and interviewee were unaware for
whom the survey was being conducted; (2) the proper individual was surveyed; and (3) the cable
operator was asked specifically about the value of the program in terms of subscriber attraction
and retention; and (4) no confusion existed as to which distant signals they were being asked
about, because the distant signals were identified for the respolrldents.15 > However, the CRT
criticized the BBC survey for failing to include Devotional programming and Canadian
programming.]53 The CRT also criticized the survey for having been conducted in 1985 — more

'3 The CRT found that this created a “recall problem” for

than a year after the end of 1983.
respondents.155 It also criticized the BBC survey for placing an automatic zero on the PTV
category where no PTV distant signal was carried “whereas operators who did carry PBS were
not accorded any automatic percentages.”">® The CRT also accepted criticisms advanced by PS
witness Dr. Stanley Besen that the BBC surveys did not ask cable operators *“to take into account
the limit on the supply of major league and college gamf:s.”l‘i7
(ii) CTY Surveys

69. CTV sponsored two constant sum surveys performed by the ELRA Group: (1) a
survey of cable operators; and (2) a survey of cable subscribers. CTV urged the CRT to give
greater weight to the operator survey because it is “the cable operator’s selection of distant
signals which is the relevant marketplace.”'*® Like the BBC survey, the ELRA constant sum

surveys were conducted in 1985 and asked cable operators and subscribers about the value of

31 1d. at 12810.

192 See 1983 CRT Determination, 51 Fed. Reg. at 12810.
159 See id.

3 See id. at 12808-09.

155 Id. at 12808.

136 1d. at 12810.

P70 1d. at 12811.

138 See id. at 12798.
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distant signal programming in 1983.1°  Also similar to the BBC survey, the ELRA cable
operator survey selected a sample of cable systems and attempted to interview cable system
management rather than MSO executives. The respondents were read a list of the distant signals
carried by their system in 1983, and then were asked to value the various types of programming
broadcast by those signals in 1953, 1%

70. The results of the ELRA cable operator survey resembled those of the BBC cable

'*! Indeed, with the exception of the “Movies” category, no

operator survey very closely.
individual category studied in both cable operator surveys differed by more than three percentage
points from one survey to the other.'® For example, the allocation to the sports category was
36.1% in the BBC survey while it was $35.66 in the ELRA cable operator survey.'®?

71.  The CRT concluded that the ELRA surveys were “adequate in design and
methodology, and can be accorded some weight;” however, “they contain some flaws which
limit their use, and contain the conceptual drawbacks observed by the Program Suppliers
witnesses.”'®  The CRT referred to the “recall” issue, “confusion” over “program
categorization” and assignment of an automatic zero to PTV where no distant PTV signal was
carried.'® Tt also criticized the surveys for asking respondents to divide $100."°° With regard to

the subscriber surveys, the CRT expressed specific reservations about the response rate and the

ratio of male/female respondents.167

139 See id.
10 See id. at 12798-99.

161 See 1983 CRT Determination, 51 Fed. Reg. at 12796; see also Bortz Report (SP Ex. 2) at
23 (Table ITI-1).

162 Bortz Report (SP Ex. 2) at 23 (Table III-1).

103 See id.

164 1983 CRT Determination, 51 Fed. Reg. at 12809.
165 gq

166 jq

17 Id. at 12810.
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(iii) PTV Survey
72.  The PTV constant sum survey differed from the BBC and ELRA cable operator
surveys, particularly in that it focused on the value of public television signals versus
commercial television signals. As the CRT described it, “the most significant question of the
survey asked cable operators to allocate $100 between distant signal commercial television and

52168

distant signal public television. Moreover, respondents were not asked about the value of

non-commercial signals “in their business,” but were asked to value the “worth” of programming
. 169
on non-commercial signals.

c. 1989 Proceeding

73.  JSC submitted a constant sum survey in the 1989 cable royalty distribution
proceeding. CTV, PTV and the Devotional Claimants supported that survey.'”’

74.  JSC again retained the principals of BBC — who had formed Bortz & Company —
to develop a constant sum cable operator survey for both 1986 and 1989."! Results of the 1989
study were presented to the CRT in the 1989 proceeding. These results were comparable to

"2 n addition to consulting Drs. Wirth

those obtained in all of the prior constant sum studies.
and Bardwell, Bortz & Company also consulted Dr. Leonard Reid, Professor and Chair of the
Department of Advertising at the University of Georgia, to aid it in the survey and sample
design.'” JSC presented testimony from Dr. Reid and others in support of the Bortz survey and
to respond to issues raised about the survey in prior proceedings; CTV, PTV and Devotionals

did the same.'”

168 See id. at 12797.
169 See id. at 12809.
170 See Bortz Report (SP Ex. 2) at 26.

1 See id. The 1986 case was settled and therefore the results of this study were not presented

in the 1986 proceeding. Results for 1986, which were subsequently presented to the CRT
in the 1989 proceeding, were similar to those of the 1983 BBC and ELRA surveys. See
Bortz Report (SP Ex. 2) at 23 (Table III-1).

172" See Bortz Report (SP Ex. 2) at 23 (Table III-1).
I3 See Bortz Report (SP Ex. 2) at 26.

174 1989 CRT Final Determination, 57 Fed. Reg. at 15293, 15295-97; 15300, 15302
(discussing testimony of Drs. Reid, Crandall, Book, Ducey, Robinson and Woolridge).
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75.  The CRT recognized that Bortz & Company had taken “important steps to
improve the validity and reliability” of the results of the cable operator survey and noted that
“[t]he high standards of procedure that were obtained in the 1983 survey were again followed in

2175

the 1989 survey.” "~ To address the concern of the CRT that the survey was conducted too long

after the end of the year for which the cable operators were being surveyed, 60% of the 1989

survey was conducted 1989 and 40% in the first 10 weeks of 1990.'7

The 1989 survey also
reflected a change in the key constant sum question; it asked the cable operator to allocate 100%
of a fixed budget for distant signals among program types. 7 This change was made to tailor the
constant sum question more closely to the function that the cable operator performs.'’® Finally,
the 1989 survey included the Devotional and Canadian programming categories.”9

76. The CRT, however, noted that “certain questions concerning the reliability of the

35180

results remain. It referred to issues of program categorization, recall, respondent

1 &
8 However, it

qualifications and the brief nature of the interview as causing the most concern.’
also referred to Dr. Besen’s testimony concerning supply side considerations. The CRT said it
was not “prepared to fully embrace the result of the Bortz survey” but would give those results
greater weight where there was corroborating evidence.'®

d. 1990-92 Proceeding

(i) JSC Surveys
s In the 1990-92 distribution proceeding before the CARP, the JSC once again
submitted a constant sum cable operator survey conducted by Bortz & Company. Once again,

the JSC was joined by the CTV, PTV and the Devotional Claimants in supporting the

175 14 at 15300.

176 Id
177 Id.
178 Id
179 Id
180 Id

81 14 at 15300-15301.
'82 1989 CRT Determination, 57 Fed. Reg. at 15301-02.
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3

methodology and results of the Bortz survey.18 The parties also presented the testimony of

several experts who supported the Bortz surveys and responded to issues that had been raised

previously. 184

78. Because the 1990 and 1991 surveys were conducted prior to the release of the

CRT’s 1989 decision, those surveys employed essentially the same methodology as the 1989

survey.'® Following the release of the 1989 CRT decision, however, Bortz & Company made

several modifications to the survey for 1992.'%¢ Bortz & Company again consulted with Drs.

Wirth and Bardwell of the University of Denver, along with Dr. Samuel Book, the President of

187

MTA Marketing, who had testified in the 1989 proceeding. ®° Mr. Trautman has explained that

“the 1992 survey reflected the culmination of a decade of improvements and refinements
intended to enhance the accuracy and applicability of the Bortz cable operator survey for the
purpose of assessing the relative value of distant signal programming.”'*® The 1990-92 CARP
described the changes as follows:

The 1992 Bortz study attempted to improve its methodology in
response to the Tribunal's comments. The Tribunal expressed
concern regarding the qualifications of approximately 11% of the
1989 survey respondents and indicated uncertainty with respect to
the involvement of the respondents in the program budgeting
process. In response to these concerns, the 1992 Bortz survey
modified the initial respondent qualifying question to ensure that
the respondent was the person "most responsible for programming
decisions at the cable system." The Tribunal also expressed a
desire for enhanced programming definitions. The 1992 Bortz
survey modified the category definitions to conform more closely
to the Tribunal's definitions and to attempt to further aid the
respondents in distinguishing among the categories. In response to
the Tribunal's concern regarding the short time period allowed for

18 See 1990-92 CARP Report at 26.

181 See 1990-92 CARP Report at 52-54 (describing testimony of Drs. Axelrod, Wildman,
Scheffman, Salinger and Much).

185 See Bortz Report (SP Ex. 2) at 27. The 1990 and 1991 Bortz survey results were similar to
the results of all prior surveys. See Bortz Report (SP Ex. 2) at 23 (Table I1I-1).

186 See id.
187 See id.

188 See id.
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the respondents to consider their allocations, the 1992 question was
modified to attempt to ensure that respondents considered the
question in a more formal manner by writing down the
programming categories, and then think about their relative value
and their estimates. Bortz also testified that he believes responses
to the survey "reflect dominant impressions of programming value
formfg by respondents in their ongoing decisionmaking processes .
19 The 1990-92 CARP characterized the Bortz survey as “highly valuable in

25190

determining market value. The CARP also found that the Bortz survey was “focused more

directly than any other evidence to the issue presented: relative market value.”'”' The CARP

explained:

The critical significance of the Bortz surveys is the essential
question it poses to cable system operators, that is: What is the
relative value of the types of programming actually broadcast in
terms of attracting and retaining subscribers? That is largely the
question the Panel poses when it constructs a simulated market.
Further, the question asks the cable system operator to consider the
same categories we are presented here in the form of claimant
groups — that is, sPorts, movies and the others. That is also what
the Panel must do.'**

80. The CARP did not suggest any changes in the methodology of the Bortz survey.
However, the CARP found three limitations to the Bortz survey that “precluded its acceptance in
toto:” (1) its execution; (2) it studies attitudes rather than behavior; and (3) it did not take into
account the “supply side” of the “supply and demand equation.”193

81. The dissenting CARP member did not share the majority’s concerns. He
concluded that the Bortz survey is the best tool available for measuring relative values in the
relevant marketplace and that it should receive far more weight than it does . . . 219 That is

because the Bortz survey “focuses correctly on the cable operator as the key player, asks the

189 1990-92 CARP Report at 46-47.
9 1990-92 CARP Report at 66.

1 1d. at 65.
192 Id.
193 Id

194 1990-92 CARP Report at 170 (dissenting opinion).
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economically significant question and accurately provides the best estimates of relative value in
the marketplace that actually existed.”'” He explained that the conceptual “limitations”
perceived by the majority do not provide a basis for discounting the Bortz results, noting further
that:

Most of the expert witnesses who testified agreed that the Bortz
survey was correctly designed and executed and whatever
shortcomings it may have are relatively minor in comparison to its
attributes.  In response to suggestions and official Tribunal
criticism over the years, it has evolved to measure the correct
variable and to provide the most accurate results of relative
marketplace value.'*

(ii) Canadian Surveys

82. The Canadian Claimants offered their own cable operator survey, sponsored by

Drs. Ford and Ringold, in the 1990-92 proceeding.197

While the Canadian survey also used the
constant sum methodology, it surveyed only the cable systems that carried Canadian distant
signals. In contrast to the Bortz survey, each respondent was asked to value the programming on
a particular Canadian signal.198 In addition to these questions, the Canadian survey asked a
“Bortz-like” question — that is, the respondent was asked to allocate a budget among all of the
categories of distant signal programming that they carried.'” The results that were obtained for
Canadian programming on this “Bortz-type” question were virtually identical to the results that
the Bortz survey obtained in the same years from those cable operators who carried Canadian

distant signals.*™

e. The 1998-99 Proceeding
83. In the 1998-99 proceeding, JSC and other parties presented testimony and other
evidence addressing the “conceptual” limitations that 1990-92 CARP identified regarding the

195 Id.

1% Id. at 171.

197 See 1990-92 CARP Report at 134.
8 See id. at 135.

199 See Tr. 3012 (Gary Ford).

200 See Tr. 3018 (Gary Ford).
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Bortz surveys. The CARP determined that none of those conceptual limitations provided a
proper basis for discounting the Bortz results.”" The 1998-99 CARP also concluded that the
Bortz survey had “been improved and perfected over the years to the point where few doubt its
robustness and accuracy;”202 the 1998-99 CARP did not suggest that Bortz should make any
changes in the methodology of the surveys. The 1998-99 CARP concluded that the “Bortz
survey is clearly the best measure of relative marketplace value” and it accepted

the Bortz survey as an extremely robust (powerfully and reliably
predictive) model for determining relative market value for PS,
JSC and NAB - for both the Basic Fund and the 3.75% Fund.
Indeed, for reasons discussed infra, we find that the Bortz survey is
more reliable than any other methodology presented in this
proceeding for determining the relative marketplace value of these
three claimant groups. Bortz also establishes a Basic Fund floor . .
forPTV:2®

84.  The CARP noted that its decision to tie the PS, JSC and CTV awards directly to
the Bortz results — and not to rely upon raw or adjusted viewing data in fashioning these awards
— was the “natural evolution of a discernible trend” where “[s]uccessive decision-makers have
been according greater and greater weight to Bortz, and concomitantly lesser weight to [the]
Nielsen” viewing data that had been the cornerstone of the CRT’s early distribution decisions.*"*

85. The Canadians also presented constant sum surveys of cable operators in the
1998-99 proceedings. Those surveys sought to compare the value of the different types of
programming on Canadian signals only. The 1998-99 CARP gave full weight to the Canadian

205

surveys in determining the Canadian awards. The Canadians relied upon the same type of

constant sum cable operator surveys in the 2000-03 proceeding.*®

201 1998-99 CARP Report at 27-28.

202 Id at31.
203 Id. at 52, 31.
204 Id. at 53.
20514, at 71.

206 See 2000-03 Distribution Order at 8-9.
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2. Methodology of the 2004-05 Bortz Study

86.  In each of the years 2004 and 2005, Bortz conducted a constant sum survey of
“Form 3” cable systems to determine the relative values they placed on seven different categories
of distant signal non-network programming they actually carried during those years.”"’

a. Sample Selection
87. Bortz uses a “stratified” random sampling approach to select the systems to be
surveyed, with the stratification based on copyright royalty payments.m8 Thus, in 2004 for
example, the Form 3 cable systems were broken down into four strata: (1) systems paying $0-
$20,628 in royalties; (2) systems paying $20,629-$59,628 in royalties; (3) systems paying
$59,629-$207,129 in royalties; and (4) systems paying $207,130 or more in royalties.m The

stratification statistics for the 2004 and 2005 Bortz Surveys are noted below:*'°

207 See Bortz Report (SP Ex. 2) at 11-14. Only Form 3 systems are eligible for inclusion in

the Bortz Survey samples. “Form 3” cable systems account for approximately 97% of the
cable royalty payments. See Kessler WDT (PS Ex. 5) at Appendix B. The remaining
cable systems, the “Form 1” and “Form 2” systems, file short form statements of account
that do not identify the distant signals they carry. See Bortz Report (SP Ex. 2) at 31-32.
The lack of information about distant signal carriage restricts Bortz’s ability to question
those systems about the signals they actually carried. Id.

208 See Bortz Report (SP Ex. 2) at 11, 45.
209 See id. at 46 (Table A-2).
210 See Bortz Report (SP Ex. 2) at 46 (Table A-2).
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Stratification Statistics for 2004 and 2005 Surveys*

Number Percent of Royalty Original Final
of Mean Total Standard Sample Eligible
Royalty Stratum Systems Royalty Royalties Deviation Size** Sample
2004
$0 - 20,628 936 $10,104 14.4% $4,772 65 53
$20,629 - 59,628 432 35,897 235 10,873 68 54
$59,629 - 207,129 234 103,077 36.6 37,199 129 109
$207,130 or more 45 373,148 25.5 253,603 45 35
Total/Average 1,647 100.0% 307 251
2005
$0 - 23,844 755 $12,269 14.3% $5,150 58 46
$23,845 - 65,344 378 39,639 231 11,372 64 56
$65,345 - 239,844 210 114,824 37.2 44 527 140 118
$239,845 or more 39 420,366 25.3 202,246 39 31
Total/Average 1,382 100.0% 301 251

*Stratification statistics are based on the first reporting period of each year.

**Includes all sampled systems. In 2004, 43 systems not carrying distant signals, nine systems carrying only PBS signals,
and one carrying only Canadian signals were discarded. In addition, two systems could not be located at the Copyright
Office and one system was determined to be a duplicate. In 2005, 39 systems not carrying distant signals, seven carrying
only PBS signals, two carrying only PBS and Canadian signals, and one carrying only Canadian signals were discarded. In
addition, one system could not be located at the Copyright Office.

88.  The sampling plans were constructed so that proportionately more systems with
large royalty payments were sampled relative to systems with small royalty payments.z” This
approach is intended to ensure that responses to the survey would provide a statistically valid
predictor for allocation of royalty payments.*'* Furthermore, all of the systems paying the most
in royalties — i.e., those paying more than $207,130 in 2004 and $239,845 in 2005 - were
selected for the survey, whereas approximately one in fifteen (15) systems were included in the

*13 From this original sample, Bortz identifies those systems that

strata for smallest systems.
according to statements of account filed with the Copyright Office both carried a distant signal
and had more than one type of distant signal programming for inclusion in its eligible sample.

b. Survey Interviews

89. Once the eligible samples for 2004 and 2005 were determined, Bortz retained a

“leading” market research firm to conduct the cable operator surveys in both years.214 Only

21 See Bortz Report (SP Ex. 2) at 45.

212 Seeid. at 11.

3 See Bortz Report (SP Ex. 2) at 46 (Table A-2).
214 See Bortz Report (SP Ex. 2) at 12.
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interviewers who specialize in surveying professional and managerial personnel were
utilized.”*"” Interviewers were not told the name of the client or given any information regarding
the nature of the study.”'® The research firm achieved response rates of 65% and 68% among the
sampled systems for the key constant sum question in 2004 and 2003, respectively.”'’ A
comparison of the response rates to the 1998-99 Bortz surveys, and the 2004-05 Bortz surveys is

set forth below?'®:

Response Rates to 1998-99 & 2004-05 Bortrz

Surveys
Year Response Rate to Constant
Sum Question
1998 57%
1999 67%
2004 65%
2005 68%
C. Survey Questionnaires

90. Bortz designed the questionnaires for the 2004 and 2005 studies “so that
respondents had the qualifications and information necessary to address the key constant sum
valuation question.”*'? The initial survey question “screened” potential respondents for their

220

involvement in making decisions related to the carriage of distant signals.”™ The result of this

“screening” process was “a respondent group that overwhelmingly consisted of general

B (7}
2 4.
s

218 Bortz Report (SP Ex. 2) at 12, 48.
219 See Bortz Report (SP Ex. 2) at 12.
20 Seeid. at 12, 42.
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: : . ; 21
managers, marketing directors or managers and programming directors or managers.”” These

results are reflected in the table set forth below:**

Persons Most Responsible for Programming Decisions,
By Job Title, 2004 and 2005

2004 2005

Number of Percent Number of Percent
Job Title Respondents of Total Respondents of Total
SVP, Regl. VP or VP Marketing/Marketing
Director 62 38.3% 47 27.5%
General Manager/Manager/Area VP or
Director/Regional VP or SVP 40 247 71 41.5
Marketing Manager/Marketing Operations
Dir./Marketing Coordinator/Regl. Mktg. Mgr. 17 10.5 17 9.9
VP or Dir. Sales & Marketing/Regl. Dir. Sales &
Marketing 17 10.5 11 6.4
VP, Director or Manager Operations/Regl. VP
or Director Operations 10 6.2 5 2.9
Product or Programming Director or Manager 9 5.6 7 41
VP or SVP 5 3.1 7 4.1
Other 2 1.2 6 3.5
Total* 162 100.1% 171 100.1%
*Does not equal 100.0 percent due to rounding.
91. These “[r]espondents were (on multiple occasions) read a list of the distant signals

actually carried by [their] systems” and “were specifically instructed to consider only the non-
network programming on those distant signals.”223

92.  Before being asked the key constant sum question, respondents were asked
preparatory questions about the popularity and advertising usage of distant signal non-network

programmjng.224 These preliminary questions “were intended to focus the respondent on the

21 Seeid. at 12.

222 See Bortz Report (SP Ex. 2) at 49.

223 See Bortz Report (SP Ex. 2) at 12; see id. at Appendix B (Question 2a, 2b & 4a).
224 See Bortz Report (SP Ex. 2) at 12.
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value of various programming types in terms of attracting and retaining subscribers.”** The first
preliminary question (the second survey question overall) asks the respondent which categories
of distant signal programming on the distant signals the cable system carried were most popular
among subscribers.””® The third survey question asks the respondent to identify the types of
distant signal programming (if any) used by the operator in advertising and plnomotion.227

93.  Finally, the respondents were asked the key constant sum question which, in

2004, read as follows:**

2 Seeid.

226 See id. at 42.

2T See id. at 42-43.

228 See id. at Appendix B (Question 4a-4b).
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4a,

Now, I would like you to estimate the relative value to your cable system of each type of
programming actually broadcast by the stations I mentioned during 2004, other than any national
network programming from ABC, CBS and NBC. That is, how much do you think each such type
of programming was worth, if anything, on a comparative basis, in terms of attracting and retaining
subscribers. We are only interested in U.S. commercial station(s) , U.S. non
commercial station(s) , and Canadian station(s)

I'll read all the program types that were broadcast by these stations to give you a chance to think
about them; please write the categories down as I am reading them. (READ PROGRAM TYPES
IN ORDER OF RANDOM SEQUE NCE NUMBER.) Assume you had a fixed dollar amount to
spend in order to acquire all the programming actually broadcast during 2004 by the stations I
listed. What percentage, if any, of the fixed dollar amount would you spend for each type of
programming? Please write down your estimates, and make sure they add to 100 percent.

What percentage, if any, of the fixed dollar amount would you spend on (READ FIRST
PROGRAM TYPE)? And what percentage, if any, would you spend on (READ NEXT
PROGRAM TYPE)? (COMPLETE LIST IN THIS MANNER.)

Random
Sequence

(
(

) Movies broadcast during 2004 by the U.S. commercial stations I listed. ........cccoooeiriiiiinenns

) Live professional and college team sports broadcast during 2004 by
the U.S. commereial stations TTSted. ....coc.ooiiiiiiiiiiiicieicic e

) Syndicated shows, series and specials distributed to more than one
television station and broadcast during 2004 by the U.S. commercial
STALIONS T IHSTEA. ettt ettt e bt e e aba e e s se e e sss e e esbsesbbsenbbbenbsbensssesssasenes

) News and public affairs programs produced by or for any of the U.S.
commercial stations I listed, for broadcast during 2004 only by that station. .............cc.ece...

) PBS and all other programming broadcast during 2004 by
U.S. noncommercial station R e Y e R A R e e e s

) Devotional and religious programming broadcast during 2004 by
the U.S.commetcial stations Llisted. s..coimsscmisiminminmemmmm i smimisge

) All programming broadcast during 2004 by Canadian station e

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT.

4b.

Now I’'m going to read back the categories and your estimates. (REREAD
CATEGORIES AND RESPONSES IN RANDOM SEQUENCE ORDER TO
ALLOW RESPONDENT TO REVIEW THE ESTIMATES.)

Are there any changes you would like to make? (RECORD ANY CHANGES BY
CROSSING OUT ORIGINAL RESPONSE AND WRITING IN REVISED
RESPONSE NEXT TO IT. PERCENTAGES MUST STILL ADD TO 100
PERCENT; PROMPT RESPONDENT IF THEY DO NOT.)
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94. As noted above, cable operators were asked to “assume [they] had a fixed dollar
amount to spend in order to acquire all the programming actually broadcast during [the particular
year] by the stations” that cable system actually carried.”” Respondents were first instructed to
write down the programming categories and to think about their relative value.”’ They were

1

then asked to write down their estimates for each category.”' Subsequently, the interviewer

reviewed the estimates for each category with the respondent to allow for any changes upon

reconsideration.”*

95. Moreover, the 2005 Bortz survey was identical to the 2004 survey described

3

above.” Furthermore, in order to focus the respondents answers, Bortz tailored each

questionnaire to the actual distant signals carried by the respondent cable systems and explained
to the respondents that network programming should not be factored into their answers.”>*

3 Reliability And Validity of the 2004-05 Bortz Surveys

96.  For more than twenty-five years, JSC (as well as other claimants) have been
presenting evidence in the various cable royalty distribution proceedings from survey experts,
market researchers, economists, statisticians, valuation experts and cable industry executives
concerning the reliability and validity of the Bortz constant sum surveys of cable operators.235
Based upon that evidence, the CRT and CARPs increasingly gave greater weight to the results of
the Bortz s.urve:ys.236
97. In the last litigated proceeding to address the issue, the 1998-99 CARP

determined that the Bortz survey is “an extremely robust (powerfully and reliably predictive)

27 Bortz Report (SP Ex. 2) at Appendix B (Question 4a); See also Bortz Report (SP Ex. 2) at
12, 43-44.

20 See Bortz Report (SP Ex. 2) at 44.

Bl See id. at 44-45.

P2 Seeid. at 45.

233 See Bortz Report (SP Ex. 2) at 41-45.

24 See Bortz Report (SP Ex. 2) at 12.

»3 See SP PFOF §q 99-125.

See History of Constant Sums Surveys, supra, J]63- 68.
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model for determining relative value™ and that the Bortz survey is “more reliable than any other
methodology presented” for determining the relative value of Program Suppliers, JSC, and
CTV.*” The 1998-99 CARP did not suggest that any changes should be made in the Bortz
surveys, concluding that Bortz survey had “been improved and perfected over the years to the
point where few doubt its robustness and accuracy;”238 it echoed the prior CARP’s determination

% The Register and

that the survey is “well designed” and answers the relevant question.2
Librarian affirmed the CARP’s reliance upon Bortz,** as did the Court of Appeals, which noted
that it “makes perfect sense to compensate copyright owners by awarding them what they would
have gotten relative to other owners absent a compulsory licensing scheme” and that “Bortz
adequately measured the key criterion of relative market value.”**!

98. The 2004-05 Bortz surveys follow the same methodology as did the 1998-99
Bortz surveys.242 In this proceeding, several witnesses from different disciplines testified and
offered other evidence in support of the 2004-05 Bortz surveys. These witnesses offer their
different perspectives as survey experts, market researchers with extensive cable industry
experience, economists with such experience and an MSO programming executive. Their
testimony demonstrates that the conclusions the 1998-99 CARP reached concerning the
reliability and validity of the Bortz Surveys apply equally to the 2004-05 Bortz surveys.

a. James Trautman

99, James Trautman, whose testimony was sponsored by JSC, has advised cable
television system operators, cable programming networks, owners of programming content and
243

rights, and other entities with interests in the cable television industry for more than 25 years.

In this capacity, he has directed market research assignments addressing a wide range of issues

27 See 1998-99 CARP Report at 31.

»% 1 at 52.

2 Id. at 23.

20 See 1998-99 Librarian Order, 69 Fed. Reg. at 3608 aff’'d Program Suppliers v. Librarian,
409 F.3d at 401.

2t Program Suppliers v. Librarian of Congress, 409 F.3d 395, 402, (D.C. Cir. 2005).
2 See Bortz Report (SP Ex. 2) at 28.
3 Trautman WDT (SP Ex. 2) at 1; Tr. 39-43 (Trautman)
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affecting the cable industry including pricing, packaging, subscriber interest and subscription

244

demand-related studies. Mr. Trautman’s market research ranges from business feasibility

analysis to survey research at both the business-to-business level and consumer research level.*
Furthermore, Mr. Trautman oversees survey research for his commercial clients who include
both small and large cable companies, major industry associations and broadcasters such as CBS
and ABC.**® Mr. Trautman has been professionally involved in approximately 50 surveys
excluding those related to this proceeding.247

100.  Mr. Trautman has also testified and been qualified as an expert witness in prior
cable royalty distribution proceedings - having submitted testimony in both the 1990-92 and
1998-99 proceedings.248 Mr. Trautman was qualified in these proceedings as "an expert in
market research, including survey research and valuation in the cable, broadcast and television
programming industry.”249

101.  As a result of his experience, Mr. Trautman has extensive knowledge of the
considerations cable programming executives give to particular programming decisions, the
forces that drive value behind those decisions and the thought processes that cable operators

undertake in selecting television programming. He testified:

I've certainly had many discussions with cable system personnel
and cable programming executives over the years in the context of
other assignments that relate to why it is that they carry particular
programming, how they make programming decisions, et cetera.
And I can tell you, from -- from those discussions, it's certainly my
sense that they make these types of decisions based on what we've
referred to in the past as a dominant impression of value and of
programming on a particular program network, whether it's a cable
network or a distant signal. And the whole notion of a dominant
impression, to me, tends to be driven by what -- what we refer to in
the industry as "signature programming." So there's certain

24 Trautman WDT (SP Ex. 2) at 1; Tr. 43 (Trautman).
25 Tr. 39-40 (Trautman).

246 Ty, 40-43 (Trautman).

#T - Tr. 43-44 (Trautman).

8 Tr. 44 (Trautman).

9 Tr. 53-54 (Trautman).
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programs or certain collections of -- of programming that -- that
every cable network offers. It's typically what you would see in
prime time or -- or something that it's particularly noted for. And -
- and those tend to be the things -- that signature programming
tends to be kind of the starting point for driving value.?

102. Based upon this experience, Mr. Trautman opines that the Bortz survey results

“provide a valid and reliable estimate of how cable operators valued the different types of non-

network programming categories on the distant signals they actually carried in 2004 and

2005.5525]

103.  Accordingly, Mr. Trautman concludes that the Bortz survey provides the:

[B]est approximation of how the cable operators themselves would
have allocated the compulsory licensing royalties they paid to
carry that programming.>>

104.  Mr. Trautman also testified regarding the use of the constant sum technique in

surveys:

Q. And are you familiar with a survey research technique referred
to as ‘constant sum survey’?

A. Yes, I am.

Q. And is that technique well accepted in the survey research field?
A. Yes, I think it's very well accepted and commonly used,
particularly in situations similar to the one that has been applied

; : . 253
here, where you're looking for a relative value allocation. >

105. Mr. Trautman emphasizes the validity of the constant sum methodology,

particularly with regard to these proceedings, in his written direct testimony. He states:

The constant sum approach used in the surveys conducted by JSC,
the CTV and the Canadians is a well-recognized market research
tool that is used in a variety of contexts when a comparative value
measure is being sought...this tool allows respondents to address

250

251

252

253

Tr. 85-86 (Trautman); see also id. at 90-91 (Trautman).
Id. at 8.

See Bortz Report (SP Ex. 2) at 8.

See Tr. 50 (Trautman).

44



the same task that has confronted first the Copyright Royalty
Tribunal, more recently the Copyright Arbitration Royalty Panel
and now the Copyright Royalty Board — that is, the task of
allocating a fixed amount among several program categories based
upon the relative value of those categories.254

106. Mr. Trautman also analyzed consistencies within the marketplace and determined
that the Bortz results are reliable due to their consistency with how cable operators value various
television programming. He concludes:

Q. We were talking about other dimensions apart from just the
historical consistency, and you, I think, mentioned some internal
consistency reviews that you've done. I just want to make sure that
the record is clear. Have you considered other -- have you looked
at other types of consistencies with respect to the survey in terms
of its reliability?

A. Yes, similar to the examples that I mentioned.
Q. And--

A. Well -- I'm sorry. I should say, as well, that one of the major
elements of consistency that we look for is consistency also with
our marketplace -- with our own experience, as well as consistency
with marketplace transactions that are out there.

Q. And could you briefly just give an example of what you mean
by that?

A. Well, we have looked at the survey results in the context of
our own understanding in the marketplace, how cable operators go
about valuing programming and making decisions about which
signals to carry and which types of programming to carry. And
we've also considered the results in the context of license fees that
are paid by cable networks relative to other cable networks that
might mirror, in some sense, the categories that we're considering
here. And we've looked at consistency in the context of
programming expenditures historically that have been made for
those types of -- those -- for various types of programming in the
cable network marketplace.

24 Bortz Report (SP Ex. 2) at 10.
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Q. And in terms of the reliability of your survey, what is your
conclusion when you consider those -- those experiences?

A. Well, our conclusion is that -- that the survey results are
consistent with what we find in terms of the marketplace, both
from an experiential and from an analytical point of view. And
that gives us confidence that the survey results are reliable.”

b. Dr. Gregory Duncan

107. Dr. Gregory Duncan, an expert in survey design and validation, provided
testimony about the validity and reliability of the Bortz smrvey.256 Dr. Duncan has a Ph.D. in
Economics and a Master's degree in Statistics.” His academic research is and has been in
econometrics, specifically, methods for surveys and analyzing survey data.”>® He has experience
designing and analyzing surveys as an industrial economist with GTE and as a consultant with
Huron Consulting.259 He has worked on hundreds of surveys, and his survey work has included
survey design, sample construction, and data ana.lysi&260 Dr. Duncan has taught college courses
on survey design and market research.”®’ He currently teaches econometrics at the University of

262

California, Berkeley, and that course includes a section on surveys.”  He also teaches a graduate

course on survey methods.**?
108. In his written direct testimony, Dr. Duncan provides several reasons to support his
conclusion that “the Bortz survey was based on sound principles and test methods and that it was

conducted in such a way that its results can be deemed reliable.”®* Those reasons include:

29 Tr. 113-15 (Trautman).

26 Tr. 2502 (Duncan); Duncan WRT (SP Ex. 54) at 9-11.
7 Duncan WRT (SP Ex. 54) at 3.

28 Duncan WRT (SP Ex. 54) at 3-4.

9 Tr. 2498-2502 (Duncan).

2
261 1d.
22 Tr, 2502 (Duncan).
263 Id.

24 Duncan WDT (SP Ex. 1) at 11.
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* The composition of the Bortz study is appropriate because it
samples “the cable operators and, specifically, the programming
decision-makers” who “are the relevant group to be sampled.”**

* The Bortz study uses an optimal stratified sampling which satisfies
the requirement that every member of the population have a known
and positive probability and gives reasonable assurance that the
boundaries of the strata sufficiently reduce the sample error.**®

s The standard errors in the Bortz study are roughly 1 percentage
point for the allocations to the most categories which indicates the
sample size was adequate.””’

* In the Bortz studies, response rates ranging from 65 to 68 percent,
which are much higher than survey researchers often achieve, were
obtained for the key constant sum question in 2004 and 2005. This
indicates nonresponse bias was minimized in the Bortz survey
results.*®®

* Regarding the design of the survey instrument, Dr. Duncan states
the questions in the Bortz survey are phrased adequately to obtain
reliable results, particularly because the respondents make the type
of decisions posed by the questions in the survey on a regular basis
as part of their professional responsibilities.269

109. Dr. Duncan also concludes that the “constant sum methodology is appropriate to
determine the relative market value of the distant signal programming categories carried by cable
operators.”270 In support of his conclusion, Dr. Duncan notes, infer alia, the following:

# The constant sum methodology is particularly useful in situations
where an analyst wishes to evaluate the impact of specific factors
on resource allocation.””'

05 See id. at 6-7.

26 Seeid. at7.

207 See id. at 8-9.

208 Seeid. at 9.

269 See Duncan WDT (SPEx. 1)atll
20 Duncan WDT (SPEx. 1) at 1.

21 Duncan WDT (SP Ex. 1) at 4 (examples include: “Product managers allocating total

marketing budget among advertising, sales promotion, and trade promotion”; “Sales

Footnote continued on next page
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* The Bortz survey is very similar to these resource allocation
decisions. In particular, the Bortz survey measures relative value
with explicit reference to a budget for distant signal non-network
programrning.272

i [The constant sum questions] elicit the respondents’ relative market
valuations of the different program types, that is, the relative
amount the respondent would be willing to pay for each program
category if required to negotiate for that category.273

* From a market research standpoint, one of the chief benefits of
using a constant sum survey is that it mimics the process used by
purchasers, who make decisions.”™

* Constant sum surveys reduce the number of alternatives as a way

of deciding which attributes actually matter and help eliminate
carryover from one attribute to the next.””

110. Dr. Duncan also explained that his testimony concerning the reliability and
validity of the 2004-05 Bortz surveys is consistent with testimony provided by other witnesses
who testified in prior distribution proceedings and addressed specific criticisms leveled against
the Bortz surveys, including:

* Professor Leonard Reid of the University of Georgia testified in
the 1989 proceeding that not only is the constant sum technique “a
valid and well-accepted research tool . . . . used in marketing
research,” “but also that the methodology is simple; it allows the
use of sophisticated statistical procedures; it reveals comparative
judgments; it eliminates consistent positive, negative, or neutral
response patterns; and it provides information predictive of
behavioral tendencies.”*’®

Footnote continued from previous page

managers dividing total compensation package for salespeople among straight salary,
commission, and non-monetary incentives”; and “Financial investors allocating their
investment dollars among stocks, bonds, and various other financial instruments.”).

272 1d.

273 I d.
274 Id. at 4-5.
0 Id ats.

2% Duncan WDT (SP Ex. 1) at 6.
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* Dr. Joel Axelrod, who conducted the seminal study validating the
constant sum methodology as a predictor of behavior, testified in
the 1990-92 proceeding that the constant sum scale parallels the
decision process used by decision makers. He stated, “Constant
Sum questions are particularly appropriate when . . . one seeks
information about relative values.””’’

* Dr. Samuel Book, testified that he “[does] not believe there would
have been any better way of determining how cable operators
would have allocated their programming budgets” than by using
the constant sum methodology.278

111. Dr. Duncan agreed “with the conclusions of the most recent CARP Report and the
other experts that the Bortz survey is designed to produce results that reasonably emulate the
payments cable operators would have made had they acquired programs through open
2279

negotiations.

C. Dr. Robert Crandall

112.  Dr. Robert Crandall is a senior fellow in economic studies at the Brookings
Institute.”® Dr. Crandall has experience in the cable television industry dating back to 1978
when he served as a consultant to the FCC on the deregulation of signal carriage rules for cable
television.”®  He has written widely on telecommunications policy, the economics of

282

broadcasting, and the economics of cable television. In addition to serving as a consultant to

government agencies,”™ Dr. Crandall has also consulted with commercial clients with respect to
television or broadcasting networks over the years including the National Cable Television

I 3 ™ 284
Association and major television broadcast networks.

277 Id.

278 Id.

2 Duncan WDT (SP Ex. 1) at 11.

20 Crandall WDT (SP Ex. 3) at 1.

21 Crandall WDT (SP Ex. 3) at 2.

282 Crandall WDT (SP Ex. 3) at 1.

8 Crandall WDT (SP Ex. 3) at 1.

24 Tr. 214 (Crandall); Crandall (SP Ex. 3) at 2.
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113. Dr. Crandall has testified before the CRT and the CARP in the 1989, 1990-92 and
1998-99 cable distribution proceedings.”> He was qualified in these proceedings as an expert in
the economics of the broadcast and cable television industries.”™

114. In prior cable distribution proceedings, Dr. Crandall testified on relative
marketplace value, the economic criticisms leveled by Program Suppliers against Bortz surveys,
and compared the Bortz surveys with other types of evidence presented in those proceedings.
For example, in the 1989 proceeding, Dr. Crandall explained the economic theory underlying
assessments of relative market value and concluded that “the [Bortz survey] was the best
evidence of those values.””’ In the 1998-99 proceeding, Dr. Crandall “explained again the value
of the Bortz survey data in showing relative market value and discussed why earlier criticisms of
the survey were not well-founded.”**® Dr. Crandall’s statements in support of using the 2004-05
Bortz surveys to measure relative marketplace value in the current proceedings are consistent
with his testimony in earlier cable royalty proceedings.289

115. Dr. Crandall testified that the Bortz survey is “the best tool to answer the question
presented in this proceeding.”m

116. He further testified:

The best evidence on how the marketplace would have allocated
these royalties [absent compulsory licensing] is to be found in
constant sum surveys of cable system executives who are asked
how they would have allocated a fixed budget for imported distant
broadcast signals.291

117. He explained that “[s]ince these operators would make the program purchasing

decisions in the marketplace that would exist but for the compulsory copyright license, this type

5 Tr. 215 (Crandall).

28 Tr. 215-16 (Crandall).

27 Crandall WDT (SP Ex. 3) at 7.

288 Crandall WDT (SP Ex. 3) at 7.

89 See id.

20 Crandall WDT (SP Ex. 3) at 7; see also Tr. 225-29 (Crandall).
¥ Crandall WDT (SP Ex. 3) at 3.
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of survey provides the best information on the operation of the hypothetical marketplace in the
absence of actual data on programming purchases, which do not exist.”?
118. Discussing the constant sum methodology, Dr. Crandall also testifies:

The advantage of the constant sum survey is that it attempts to
measure the relative value that cable system operators place on
various program categories. . . this type of survey provides the best
information on the operation of the hypothetical marketplace in the
absenocgci of actual data on programming purchases, which do not
exist.”™

119. Dr. Crandall further describes the Bortz survey as “a robust and reliable
instrument with a significant track record.”**

120.  Dr. Crandall is not the only economist to previously testify in support of using the
results of the Bortz survey to measure the relative marketplace value of distant cable television
programming. Other economists have testified in previous cable royalties proceedings and
addressed criticisms of the Bortz survey and issues raised by the CRTs and CARPs. Dr.
Crandall’s testimony is consistent with these economists who include Vanderbilt University

economist Dr. David Scheffman and valuation expert Paul Much who both testified in support of

the Bortz survey in the 1990-92 proceeding.295

d. Judith Meyka
121.  Ms. Judith Meyka has over 15 years of experience in the cable television industry,
including experience as an executive responsible for the valuation and acquisition of television
programming for major cable MS0s.?® Moreover, Ms. Meyka was the only witnesses presented

in these proceedings who actually worked in the cable industry during the years at issue (2004-

22 See Crandall WDT (SP Ex.3) at 8.
3 Crandall WDT (SP Ex. 3) at 8.
2% Crandall WDT (SP Ex. 3) at 8.

25 See Crandall WDT (SP Ex. 3) at 8 (noting, inter alia, that the 1989 CRT, 1990-92 CARP
and 1998-99 CARP reports discuss the various witnesses who have supported the Bortz
survey during those proceedings (citing 1989 CRT Determination at 15,292-95; 1990-92
CARP Report at 45-54; and 1998-99 CARP Report at 19-31, respectively)).

2% Meyka WDT (SP Ex. 4) at 1.
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05). Ms. Meyka, who was admitted in these proceedings as an expert in the programming
carriage decision making process by cable operators,”” testified that the results of the Bortz
survey are consistent with marketplace realities:

Each cable operator, given the particular circumstances of its
system, is likely to value the various categories of programming
differently. Based on my experience in the cable television
industry, however, I believe the Bortz survey results provide an
accurate assessment of how the cable industry as a whole would
have allocated its distant signal royalty payments for the years
2004 and 2005.*”

122.  Ms. Meyka noted that, according to the Bortz survey results, cable operators

valued live sports programming more than any other category of distant signal programming.>*®

She also notes that other witnesses with substantial cable industry experience have appeared in
prior cable royalty distribution proceedings to explain why the cable industry, and consequently,

the results reflected in the Bortz survey, values sports programming so highly. Some of those

witnesses include:*"

e June Travis, the former Executive Vice President, Chief
Operating Officer and Board member of the National Cable
and Telecommunications Association ("NCTA"), an
executive at what had been the nation's largest MSO and
Chief Operating Officer of a medium-sized MSO.

o Judith Allen, a marketing and programming executive with a
major cable network and two large MSOs.

° Michael Egan, co-owner of a small MSO and programming
executive at a large MSO.

° Jerry Maglio, a marketing and programming executive with a
small MSO and what was at the time the third largest MSO.

° Trygve Myhren, President of a small MSO and former
Chairman and CEO of a mid-sized MSO.

27 Tr. 273 (Meyka).

% Meyka WDT (SP Ex. 4) at 6.

9 Meyka WDT (SP Ex. 4) at 7.

30 See Meyka WDT (SP Ex. 4) at 7.

37



o James P. Mooney, President and CEO of the NCTA.
e  Robert Wussler, the former CEO of Superstation WTBS.
° Roger Werner, the former CEO of ESPN, Inc.

123.  Ms. Meyka stated that “T agree with the statements made by these witnesses
concerning the value of live sports programming to the cable operator. I also believe that the
reasons given by these witnesses as to why live sports programming is valued so highly by cable
operators are still relevant and equally applicable to the period 2004-2005.%"!

£ Other Expert Testimony

124.  The testimony of expert witnesses, in addition to those who appeared on behalf of
JSC, also support the conclusions reached by the 1998-99 CARP and witnesses who testified in
prior proceedings concerning the reliability and validity of the Bortz surveys.302

125. The Canadians presented witnesses who generally questioned whether the Bortz
results could apply to a small category like the Canadians (or Devotionals). However, they
expressed no concerns about whether the Bortz results could apply to the major categories (JSC,
PS and CTV).303 Moreover, as noted above, the Canadians determined (as did Bortz) that a
constant sum methodology provided a proper means to determine relative marketplace values.”™
Dr. Debra Ringold, another survey research expert who testified on behalf of the Canadians
Claimants, stated that the “constant sum scaling method” is “a pretty standard technique,”
“utilized and evaluated and found to be a very appropriate method for economic valuation
problems, ” and “fairly efficient in that it’s [ ] not confusing.”*” Dr. Ringold further testified in
support of the constant sum methodology, stating it is “found to be predictive in some

circumstances of actual purchase decisions and reflective of past purchase decisions” and

“considered to be very well suited to this kind of task and very robust across contexts and has

W1 Seeid. at 8.

02 See e.g., Tr. 642, 685 (Ducey); Tr. 734-35 (Waldfogel); McLaughlin WDT (SP Ex. 6) at
8.

393 Tr. 3074-75 (Calfee); Calfee WRT (CDN Ex. R-3) at 9.
394 See Tr. 3008 (Ford).
395 Tr. 1299 (Ringold).
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been around for 55 years or more.”*° Given these qualities, Dr. Ringold (along with Dr. Gary
Ford) decided to use the constant sum methodology to determine the relative market values of
different programming on Canadian distant signals.

4. Results of 2004-05 Bortz Surveys

126. The following table shows the point estimates for the results of the Bortz constant

sum surveys for 2004-05:"

Distant Signal Programming Valuation Studies, 2004-05

2004 2005
Live professional and college team sports 33.5% 36.9%
Movies 17.8 19.2
Syndicated shows, series and specials 18.7 18.4
News and public affairs programs 18.4 14.8
Devotional and religious programming 7.8 6.6
PBS and all other programming on non-commercial signals 3.5 3.7
All programming on Canadian signals 0.2 0.3
Total* 100.0% 100.0%

*Columns may not add to total due to rounding.

127. The absolute confidence intervals of the above estimates are reflected in the

below table:**®

Absolute Confidence Intervals

Category 2004 2005
Live professional and college £2.3 +2.3
team sports

Movies 113 1.8
Syndicated shows, series and 2.2 2l
specials

News and public affairs 1567 15
Devotional and religious 0.7 0.8
PBS and all other non- 0.9 0.9

3% Tr. 1300 (Ringold).
307 Bortz Report (SP Ex. 2) at 3 (Table I-1).
3% Bortz Report (SP Ex. 2) at 52, 54 (2004 & 2005 Absolute Confidence Intervals).
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commercial
Canadian 0.2 0.2

128.  The table below shows the results of the Bortz constant sum surveys for 2004-05,
factoring in the confidence intervals associated with the estimate for each programming category

. 3
in each year. 09

Distant Signal Programming Valuation Studies, 2004-05*

2004 2005
Live professional and college team 31.9% - 35.8% 34.4% - 39.4%
sports
Movies 16.5-19.1 17.4-21.0
Syndicated shows, series and 16.5 - 20.9 16.3-20.5
specials
News and public affairs programs 16.7 - 20.1 13.1-16.5
Devotional_ and religious 71-85 5.8-74
programming
PBS and all other programming on 56-4.4 28-46
non-commercial signals
All programming on Canadian i 01-05
slanals 0.0-04

*Range reflects potential values for each year based on 95% confidence interval.

129. In each of the 2004 and 2005 studies, cable operators allocated the largest
percentage of their distant signal non-network programming budget to live professional and
college team sports.310 That category was accorded 33.5 percent of the value in 2004 and 36.9
percent in 2005.*"" The two categories represented by Program Suppliers in this proceeding,
movies and syndicated shows, series and specials, ranked between second and fourth in each of
the two surveys.312 The total allocation to these two categories was 36.5 percent in 2004 and

37.6 percent in 2005, or approximately the same as the sports allocation.*"

39 Bortz Report (SP Ex. 2) at 24 (Table III-2). Confidence intervals reflect the uncertainty
surrounding a point estimate of value obtained using a sample-based survey methodology.
See Bortz Report (SP Ex. 2) at 6, fn. 8.

310 See Bortz Report (SP Ex. 2) at 3 (Table I-1).

M 14, at 13.
2
3 1d.
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130. Respondents to the Bortz surveys were asked to allocate value to programming on
educational stations and Canadian stations only where their systems carried such stations as
distant signals.”’* Respondents at systems that carried public television distant signals allocated
an average value of 11.3% to public television programming in 2005 and 10.6% in 2005.>"* For
systems that carried Canadian distant signals, the average value attributed to the programming on
these signals was 3.0% in 2004 and 3.8% in 2005.>'°

5. Comparison of 2004-05 Bortz Results and Results of Prior Surveys

131.  This section compares the results of the 2004 and 2005 cable operator surveys to
the results of surveys conducted for prior years, focusing on the surveys addressing the years
1998 and 1999 that were submitted in the most recent CARP cable proceedings. The table below
demonstrates that, notwithstanding a number of changes in methodologies over the years, many
in response to issues raised by the CRT, CARP, or other parties, the results have been relatively
consistent.”'’ For example, since 1983, JSC programming has consistently received the highest

value by cable system  operators in  the  constant  sum surveys.’'®

314 See Bortz Report (SP Ex. 2) at 15.

315 Source: Bortz Report (SP Ex. 2) at 16 (Table II-2); Bortz Report (SP Ex. 2) at 16. In 2004,
59 of the 162 responding systems carried one or more public television distant signals and
were therefore asked to assign a value to distant signal public television programming. See
Bortz Report (SP Ex. 2) at 15. In 2005, 68 of the 171 responding systems carried one or
more public television distant signals. See id.

316 In 2004, 11 of the 162 responding systems carried one or more Canadian distant signals

and were therefore asked to assign a value to distant signal Canadian programming. Bortz
Report (SP Ex. 2) at 16. In 2005, 13 of the 171 responding systems carried one or more
Canadian distant signals. See id. It should be noted that the comparable numbers in 1998
and 1999 were 2 of 138 and 3 of 132, respectively. Id.

3T See Bortz Report (SP Ex. 2) at 21.

318 The early (1978-1980) cable operator surveys showed movies as the most highly valued

programming. Bortz Report (SP Ex. 2) at 21. The 1978 survey placed a particularly high
value on movies, but it was rightly criticized for not properly informing the respondents
that they were valuing the programming shown on distant signals, as opposed to cable
programming services including premium movies services such as HBO and Showtime.
See id.
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132.  Focusing on how the 2004-05 Bortz Survey results compare to those from 1998-
99, the below table summarizes the value ranges by programming category in 1998-99 and 2004-
05, factoring in the confidence intervals associated with the estimate for each programming

: I
category in each year. Ak

Comparison of Distant Signal Programming Valuation Studies, 1998-2005*

1998 1999 2004 2005

:;;’:n':s’mfess'o”a' and college team 34.3%-39.7%  35.9%-41.9%  31.2%-358%  34.4%-39.4%

Movies 20.3-23.5 20.1 - 24.1 16.5- 19.1 17.4-21.0
Synekcaten shows, serios a6 16.2 - 19.4 14.0-17.2 16.5-20.9 16.3-20.5
specials

News and public affairs programs 13.0-16.6 12.4-16.8 16.7 - 20.1 13.1-16.5
Lol 45-6.1 47-69 T 5 58-7.4
programming

FBengallemar BradrEmming o 19-3.9 16-4.2 26- 4.4 2.8- 4.6
non-commercial signals

Al programminglor: Genadian 0.0-0.9 0.0-0.4 0.0-0.4 0.1-05

signals
*Range reflects potential values for each year based on 95% confidence interval.

133.  Confidence intervals reflect the uncertainty surrounding a point estimate of value
obtained using a sample-based survey methodology.320 The range presented therefore illustrates
the range of possible “true values” that would have been obtained (in this case, with 95%
confidence) if all Form III systems that carried distant signals in 2004-05 had been surveyed.32'

> .
e Rather, a unique and

Moreover, the Bortz Survey is not designed as a “tracking study.
different sample of potential respondents is selected from the Form 3 universe each year.>

Consequently, some variability in results from year-to-year is to be expected, based in part on

9 Bortz Report (SP Ex. 2) at 24 (Table III-2); see also Bortz Report (SP Ex. 2) at 50-53
(describing the mathematical and statistical basis for the valuation estimates obtained for
the key constant sum question).

320 See Bortz Report (SP Ex. 2) at 24.
2L Seeid.

2 In a tracking study, the same group of respondents is asked the same questions over a

period of time in order to monitor changes in attitudes or behavior during that time period.
See Bortz Report (SP Ex. 2) at 21-22, fn. 14.

333 See Bortz Report (SP Ex. 2) at 21-22.
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differences in samples and also on the variability in results inherent in any individual survey.***
However, as discussed, such variability is considered in the confidence intervals associated with
the specific results or point estimates for each yf:ar.325 Thus, while there are some differences in
the value estimates for the various program categories over the four years shown above, the
variations are generally minor.**® Furthermore, most of the value estimates for 2004-2005 are
within the confidence intervals surrounding the 1998 and the 1999 point estimates.*”’

B. Corroboration of Bortz Results
1. Waldfogel Regression Analysis

134.  As part of the Settling Parties’ case, Dr. Joel Waldfogel, an economist and
professor at the University of Pennsylvania, testified on behalf of the Commercial Television
Claimants.**® Dr. Waldfogel’s research and publications include topics relating to the economics

29 A 55 T
3% His research largely focuses on empirical analysis -

of media markets, including television.
the application and analysis of data to answer economic questions.*

135. Dr. Waldfogel explained his view that the Bortz survey provides “useful direct
evidence” about the question at hand, which is to allocate the royalties under a relative
marketplace value criterion.” He was asked to analyze economic data on royalty payments and
distant signal programming to “shed light, using empirical analysis[,] on the same question.”*

136. Using a widely accepted method for analyzing data empirically, a multiple
regression analysis, Dr. Waldfogel determined relative values for the programming actually

carried on distant signals in 2004-2005 (except for Music).*

2 Seeid.
323 See Bortz Report (SP Ex. 2) at 6.
326 See id.

327 See Bortz Report (SP Ex. 2) at 24 (Table I11-2).

328 Tr. 730 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 1.

329 Tr. 731 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 1.

30 Tr. 730-731 (Waldfogel).

31 Tr. 734-35 (Waldfogel).

32 Tr. 735 (Waldfogel).

333 Tr. 735, 762 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 9.
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334

137. A regression analysis helps reveal the relationship between variables. In a

simple or linear regression, there are two variables: a dependent and independent variable.’®
Simple regressions determine the relationship between two variables, for example, crop growth

3% The regression analysis begins by plotting observations of fertilizer use

and fertilizer use.
(horizontal axis) and resulting crop growth (vertical axis) on a graph, which generates a cloud of
data points.3 i K regression analysis provides the best fit line through the cloud of data points.**®
The line’s slope, called the “coefficient” in the regression analysis, reveals the relationship
between variables.* In this example, the slope/coefficient shows the units of additional crop
output for each additional unit of fertilizer used.**”

138. A multiple regression analysis includes more than one explanatory variable.’*' A
person might want to understand how square footage, number of bedrooms, number of
bathrooms, location, or other features individually factor into a home’s sales price.342 With data
from numerous transactions, a regression analysis could show how a house’s sales price varies

with each variation in features.’*

For example, the calculated coefficient on the number of
bedrooms shows the incremental contribution to sales price of an additional bedroom, holding all

other features (like square footage and location) constant.>**

34 Tr. 759 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 7.
335 Waldfogel WDT (SP Ex. 18) at 7; Tr. 759 (Waldfogel).
36 Tr. 759 (Waldfogel).

37 Waldfogel WDT (SP Ex. 18) at 7; Tr. 759-60 (Waldfogel).
338 Waldfogel WDT (SP Ex. 18) at 7; Tr. 760 (Waldfogel).
3% Tr. 760 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 8.
340 Tr. 760 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 8.
1 Tr. 761 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 8.
32 Waldfogel WDT (SP Ex. 18) at 8.

33 Waldfogel WDT (SP Ex. 18) at 8.

% Waldfogel WDT (SP Ex. 18) at 8.
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a. Rationale for Regression Analysis

139. In the cable distant signal marketplace, there is little direct market information for
determining the relative market value of different types of programming.345 For example, there
is no available data that provides the individual price paid for each of the retransmitted
programs.**®

140. Cable systems, however, do choose which and how many distant signals to carry
in exchange for making the required royalty payments, and file Statements of Account with the
Licensing Division of the Copyright Office.**’ These statements report the total royalty amount
paid by the cable systems, the signals the cable systems chose to retransmit on a distant basis,
and other data about the cable system.>*®

141.  The information in a cable system’s Statement of Account reflects marketplace
decisions: what distant signals the cable system chose and how much it paid for that bundle of
programming.349 Although the statutory royalty formula applies to all Form 3 cable operators,
the amount of royalties they actually pay differs across cable systems in light of their different

. 350
marketplace circumstances.

142.  When considering whether to carry a distant signal, a cable operator seeks to

351 352

maximize profits.” Cable systems do not earn advertising revenue from the distant signals.

Instead, cable systems generate revenue by attracting and retaining subscribers.”™  Distant

signals increase a cable system’s revenue to the extent their program helps attract or retain

54

subscribers, who pay monthly subscriber fees to cable systems.” A cable operator will

3 Waldfogel WDT (SP Ex. 18) at 5.

346 Tr. 754 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 5-6.

7 Martin WDT (SP Ex. 7) at 2; Tr. 757, 831 (Waldfogel).

38 Tr. 754-55 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 5, and Appendix 2 at 1.
9 Tr. 757 (Waldfogel).

30 Tr, 757 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 6.

B Ty, 755-56 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 3.

352 Tr. 755-56 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 3.

33 Tr. 755-56 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 3.

3% Tr. 755-56 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 3.
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retransmit a distant signal only if the value of the signal, in terms of profit maximization,
outweighs its cost.”

143. Because cable systems make carriage decisions based on profit maximization,
data that show what choices they made and how much they paid allows us to learn something
about the value of the distant signals.356

144.  This is true because cable operators have freedom to make different choices about
distant signals, which correlate to the royalties they pay.’>’ Dr. Waldfogel testified that cable
operators make “a conscious choice about what bundle of signals to bring in.”**® The cable
operator cannot choose exactly how many of each minutes of programming type it wants but it
can pick from among the existing distant signals and their mixes of minute types.”> There are
three potential sets of economic value circumstances under the “minimum fee” feature of the
royalty structure for systems that choose to carry a distant signal.360 First, systems that attach the
lowest value to distant signals pay the minimum fee and carry distant signals totaling less than
1.0 DSE.*" Second, systems that value distant signals more highly will pay the minimum fee

362 Finally, systems attaching higher value still will carry more than

and carry exactly one DSE.
one DSE and make a royalty payment that is above the minimum fee.*®

145.  Although the royalty payments do not directly reveal the relative value of
individual stations or programs, a multiple regression analysis, using data about actual choices
made in the marketplace, can provide information about the relative values of the programming

on the distant signals.’® Because the royalty payment for a bundle of distant signals is the
g yally pay g

3335 Tr. 756-57 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 3, and 6.

3% Wwaldfogel WDT (SP Ex. 18) at 6; Tr. 757, 765 (Waldfogel).

337 Waldfogel WDT (SP Ex. 18) at 6; Tr. 831 (Waldfogel).

38 Tr. 831 (Waldfogel); see Tr. 2885 (Salinger).

3% Tr. 842 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 5-6; see Tr. 2885 (Salinger).
360 waldfogel WDT (SP Ex. 18) at 6.

3®1 " Waldfogel WDT (SP Ex. 18) at 6.

2 Waldfogel WDT (SP Ex. 18) at 6.

363 Waldfogel WDT (SP Ex. 18) at 6.

364 Waldfogel WDT (SP Ex. 18) at 8-9; Tr. 765-66 (Waldfogel).
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product of a percentage rate (determined by the number of DSEs carried and other factors) and
the system’s gross receipts for service tiers that include broadcast stations, variation across cable
systems’ distant signal royalty payments are affected by the number and type of distant signals
chosen and system gross receipts.365

146.  Distant signals which provide different programming from that already available
from local sources would be expected to be more beneficial to a cable system.**® Cable carriage
data for 2005-2, shown in the table below, confirms that hypothesis.367 The chart makes clear
the general trend that as the markets get smaller and the number of local signals decreases, the

number of distant signals imported increases.”®®

Market Average Number of Average Number of
Local Stations Distant Signals
Top 50 16.2 1.8
Second 50 9.6 2.6
Smaller Markets 8.8 3.3
QOutside All TV Markets 8.3 3.0

147.  One component of the value of a distant signal is not in providing more national
programming options but providing “nearly-local” program options, such as local news from an
adjacent DMA that provides locally relevant information.*®

b. Performance of the Regression Analysis
148. The basic regression analysis seeks to measure the relative value of each program
type from the relationship between the payment for the bundle and the mix of programming in

the bundle.*”® The amounts of programming purchased by cable operators in each of the

%5 Waldfogel WDT (SP Ex. 18) at 6; Tr. 757, 768 (Waldfogel).

366 Waldfogel WDT (SP Ex. 18) at 4-5; Tr. 865-66 (Waldfogel).

37 Waldfogel WDT (SP Ex. 18) at 5.

368 Waldfogel WDT (SP Ex. 18) at 5.

3% Waldfogel WDT (SP Ex. 18) at 4-5; Fritz WDT (SP Ex. 19) at 3-5.
370 Waldfogel WDT (SP Ex. 18) at 6, 8; Tr. 765 (Waldfogel).
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program categories are the core independent variables, because the ultimate central question in
this proceeding is the relative value of those distant signal program categories.””!

149. Dr. Waldfogel used data for royalty payment, cable system characteristics, and
minutes of programming for 4,954 cable system/accounting period observations in his regression
analysis.372

150. Cable Data Corporation provided two types of reports for each of the four
accounting periods at issue.*” Those reports provided information about (1) the royalty paid by
the cable system, (2) whether the system paid any royalties at the 3.75% royalty rate, (3) which
distant signals each system carried and whether the signal was partially of fully distant, (4) the
number of subscribers, (5) the number of local channels carried, (6) the total number of activated
channels, and (7) which distant signals were carried by each system in each accounting period.374

151. Tribune Media Service’s TVData Co. provided information about the
programming for the 84 randomly selected days (21 days in each 6 month accounting period)
that were studied.’”> The sample was a stratified random sample designed to provide equal
representation of programming on different days of the week and in different months of the year,
two features that affect television stations’ program schedules.’”® TV Data’s report included the
program name, schedule, duration, and dozens of other fields of data. 37

152. Dr. Ducey and Cornerstone used the raw TVData information to calculate total

minutes associated with each of the Phase I categories (except Music) represented in this

proce:eding.3 ® Dr. Ducey and Cornerstone used the definitions of categories stipulated o™ by

T Tr. 734, 765-66 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 6.

372 Waldfogel WDT (SP Ex. 18) at Appendix 2, p. 1.

73 Waldfogel WDT (SP Ex. 18) at Appendix 2, p. 1.

37 Waldfogel WDT (SP Ex. 18) at Appendix 2, p. 1.

75 Waldfogel WDT (SP Ex. 18) at Appendix 2, p. 2; Ducey WDT (SP Ex. 8) at 5.
37 Ducey WDT (SP Ex. 8) at 6; Tr. 551 (Ducey).

37 Waldfogel WDT (SP Ex. 18) at Appendix 2, p. 2; Ducey WDT (SP Ex. 8) at 5.
378 Waldfogel WDT (SP Ex. 18) at Appendix 2, p. 2; Ducey WDT (SP Ex. 8) at 5.

37 Joint Motion of the Phase I Parties to Adopt Stipulation as to Claimant Group

Categorization and Scope of Claims, filed October 2, 2009. See also SP Ex. 13.
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the Phase I parties represented in this proceeding and employed a rules-based approach, followed
by a manual check by Dr. Ducey to categorize the programming minutes.** Every station
carried as a distant signal in each of the four accounting periods for 2004-2005 was analyzed -
roughly 900 to over 1,000 stations in each accounting period for a total of 1.5 million hours of
programming.38]

153. Additionally, Dr. Ducey and Cornerstone analyzed the schedule on WGN to
determine which programs were not eligible for receiving royalties through this proceeding.*®*
Dr. Ducey identified these as “non-compensable” programs.383

154. Dr. Waldfogel approached the question of which variables to include in the
regression based on his knowledge about the cable marketplace and as an economist from a
common-sense perspective:

The major way to select variables for an analysis is to. . . appeal to
theory and/or common sense. What are the things that ought to be
allowed to have a say empirically? What are the things that might

affect it? So. . . one can restrict attention among the infinite
possible things to the things that — that make sense to try to
include. . . **

155. In addition, Dr. Waldfogel referred to the prior study presented by Dr. Rosston in
the 1998-99 proceeding, consistent with the established social science approach of starting with a
review of prior work on the same subject:

I should also add that, you know, in many areas of social science,
there’s . . . a body of precedent in previous work and so one also
tends to look at that as well. . .**°

156. Dr. Waldfogel’s regression analysis contained the following variables, which are

described in Appendix 2 of SP Exhibit 1875

0 Ducey WDT (SP Ex. 8) at 6.

1 Ducey WDT (SP Ex. 8) at 6.

32 Ducey WDT (SP Ex. 8) at 6; Waldfogel WDT (SP Ex. 18) at Appendix 2, 2-3.
3% Ducey WDT (SP Ex. 8) at 6; Waldfogel WDT (SP Ex. 18) at Appendix 2, 2-3.
#4 T, 762 (Waldfogel).

3 Tr. 762 (Waldfogel).
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° Eight separate variables for Minutes of Programming for the following eight
categories: Program Suppliers, Sports, Commercial TV, Public Television,

Devotional, Canadian, Low Power, and Mexican

° Number of Subscribers (Previous Accounting Period)

. Indicator for Minimum Payment & DSE < 1

° Indicator for Minimum Payment & DSE <=1

. Number of Activated Channels

. Average Household Income in Designated Marketing Area
. Count of Local Channels

. Indicator for Special 3.75% Royalty Rate

° Indicator for Carriage of Partially Distant Signal
. Total Royalty Fee Paid by Cable System in Accounting Period
. Number of Observations

157.  The inclusion of total minutes of the eight programming categories is an essential
variable to the regression and shows how an additional minute of programming in each of the
categories 1S valued.*®’

158. Number of subscribers is an important variable that reflects the size of the
system.”™® The size of the system is important because the dependent variable in the regression,
royalty payment, is determined in part by the cable operator’s revenue which in turn correlates to

the number of subscribers in the cable system.389

Footnote continued from previous page

¥ Waldfogel WDT (SP Ex. 18) at 9, Appendix 2.
37 Tr. 765 (Waldfogel).
38 Tr. 768 (Waldfogel).
3 Tr. 768 (Waldfogel).
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159. Another variable, number of activated channels, represents the number of active
channels provided by the cable system with programming available to watch.*®  As Dr.
Waldfogel explained, including this variable allows for a further investigation of the relationship
between what is available on the cable system and the appetite for distant signals.*"!

160. Dr. Waldfogel included Average Household Income in Designated Market Area
as a variable to allow for the possibility that income would affect either the monthly subscription
price or the number of subscribers.”**

161. The next variable, Count of Local Channels, is the number of channels originating
loc:ally.393 This variable’s inclusion allows for the possibility that the number of locally available
channels affects the appetite for distant signals.®*

162. The remaining variables are Indicators or dummy variables which are switched on
or off depending upon whether or not they apply to the data point.395 For example, the indicator

® Including this

for 3.75% Fees would be turned on for systems that pay any 3.75% Fees.”
Indicator allows for a different relationship between the dependent variable and the independent
variables in situations where the indicator is true.””’

163. Dr. Waldfogel also included Carriage of Partially Distant Signal as an
Indicator.®® This allows for the possibility that systems that have partially distant signals may

have a different royalty payment given all the other observable variables in the regression.*”

%0 Tr, 768-69 (Waldfogel).
¥ Tr. 768-69 (Waldfogel).
2 Tr. 769 (Waldfogel).
3% Tr. 770 (Waldfogel).
3% Tr. 770 (Waldfogel).
395 Tr. 770-71 (Waldfogel).
3% Tr. 770-71 (Waldfogel).
¥ Tr. 771 (Waldfogel).
3% Tr. 772 (Waldfogel).
399 Tr, 772 (Waldfogel).
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164. Two additional Indicators, Minimum Payment & DSE < 1 and Minimum
Payment & DSE <= 1, allow for the possibility of a different relationship in the regression for
systems that import one or fewer DSEs.*®

165. In this case, the question of interest is how the value of the distant signal bundles
varies with additional minutes of each type of programming, holding everything else constant. !
To answer this question, Dr. Waldfogel regressed observed royalty payments for the
programming bundle on the numbers of minutes in each programming category, along with
determinants of system revenue (number of local subscribers, local median income, etc.) and
other determinants of the value of distant signals (the number of local channels, etc.).402

166. Dr. Waldfogel considered criticisms made about the Commercial Television
Claimants’ previous regression analysis, performed in the 1998-99 proceeding by Dr. Rosston,
and improved on the previous approach.403

167. Dr. Waldfogel addressed previous concerns about the robustness of regression
analyses - whether the results change if you make small changes in the model - by conducting a

404

common robustness test. That test involved starting with the basic regression specification

and then subtracting control variables one at a time to see how the royalty shares changed.*” Dr.

Waldfogel concluded that the results were robust to changes in the model.*®°

168. Dr. Waldfogel also addressed criticisms about the regression’s stability across

years and determined using statistical tests that the parameter estimates did not vary in a

07

statistically significant way across ye:ars.4 The outcome of the test was affected by the

40 Ty, 772-73 (Waldfogel).
1 waldfogel WDT (SP Ex. 18) at 9; Tr. 765 (Waldfogel).
42 Wwaldfogel WDT (SP Ex. 18) at 9.

193 Waldfogel WDT (SP Ex. 18) at 11 (footnote note 10), 13, and Appendix 3, p.1; Tr. 803-
805, 807-808 (Waldfogel).

404 Tr. 782-83, 803-805 (Waldfogel); Waldfogel WDT (SP Ex. 18) at Appendix 3.
405 Waldfogel WDT (SP Ex. 18) at Appendix 3, p.1; Tr. 783 (Waldfogel).

498 Waldfogel WDT (SP Ex. 18) at Appendix 3, p.1; Tr. 783 (Waldfogel).

47 Waldfogel WDT (SP Ex. 18) at Appendix 3, p.3.
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relatively wide confidence intervals around the coefficients resulting from the regression
analysis.408
169. He also considered and addressed the previous criticism that the royalty share for

409
To control

Public TV was too high because of the effect of systems that pay 3.75% royalties.
for this, Dr. Waldfogel included an indicator variable for cable systems with a 3.75% station in
their bundle.*'® This allowed for the coefficients to be determined by variation within the “no
3.75% group” and the “3.75% inclusive” group.*!!

170.  Additionally, Dr. Waldfogel included an indicator for minimum payment/DSEs
instead of running two different regressions as had been done in Dr. Rosston’s regression.’'”
This change was made by Dr. Waldfogel because of the principle that it is preferable in a
regression to use as much of the available data as possible while still accounting for different
circumstances.*"”

& Results of Regression
171. The coefficients that result from Dr. Waldfogel’s regression, along with their

. 414
corresponding standard errors, are™

408 See Waldfogel WDT (SP Ex. 18) at 11, Table 2.

49 Waldfogel WDT (SP Ex. 18) at Appendix 3, p.3.

10 Waldfogel WDT (SP Ex. 18) at Appendix 3, p.3; Tr. 771 (Waldfogel).
1 Waldfogel WDT (SP Ex. 18) at Appendix 3, p.3.

412 Tr. 774 (Waldfogel); Waldfogel WDT (SP Ex. 8) at 11, footnote 10.
M3 T 774 (Waldfogel); Waldfogel WDT (SP Ex. 8) at 11, footnote 10.
414 Waldfogel WDT (SP Ex. 18), Table 3, at 13.
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cable operator pays resulting from an additional minute of programming of the particular type.

Baseline Regression Results
Form 3 Cable Systems with Positive DSE
2004 - 2005

Dependent Variable: Total Royalty Fee Paid by System

Coefficient
Explanatory Variables (Standard Error)
Minutes of Program Suppliers Programming 0.075 **
(0.037)
Minutes of Sports Programming 2770 =
(0.989)
Minutes of Commercial TV Programming 0.266 -~
(0.141)
Minutes of Public Broadcasting Programming 0.042
(0.043)
Minutes of Devotional Programming -0.067
(0.123)
Minutes of Canadian Programming 0.282 **
(0.124)
Minutes of Low Power Programming -0.115
(0.334)
Minutes of Mexican Programming 0.886 **
(0.413)
Number of Subscribers 0.864 **
(Previous Accounting Period) (0.029)
Indicator for Minimum Payment & DSE < 1 3737 *
(1941)
Indicator for Minimum Payment & DSE? 1 -14741  **
(2068)
Number of Activated Channels 2.97
(Previous Accounting Period) (5.95)
Average Household Income in -0.174  **
Designated Marketing Area (0.071)
Count of Local Channels 448 **
(165)
Indicator for Special 3.75% 21068 **
Royalty Rate (2553)
Indicator for Carriage of -9269 **
Partially Distant Signal (1874)
Constant 7557 **
(3048)
Indicators for Accounting Periods YES
R-Squared 0.753
Number of Observations 4954

Note:
[1] Heteroscedasticity corrected standard errors are reported in parentheses.
*and ** indicate results are significant at the 90 and 95 percent confidence levels, respectively.

Source: TVData; Cable Data Corporation; The Lifestyle Market Analyst

172.  The coefficients provided in this table show the effect on the royalty amount the

173.  Programming in different categories makes different contributions.

416

415

As the

chart above shows, of the Phase I Claimants represented here, Sports, Commercial Television,

and Canadians have the highest coefficients.*"’

415

416

417

Tr. 765 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 9.
Tr. 775, 780-82 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 13, Table 3.
Waldfogel WDT (SP Ex. 18), Table 3, at 13.
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174. For example, the Program Supplier and Sports coefficients of 0.075 and 2.77
mean that the cable operator’s royalties tend to increase by $0.075 more for each additional
minute of Program Supplier programming and $2.77 for each additional Sport minute.*'®

175. Using the coefficients and compensable minutes, Dr. Waldfogel calculated

® The coefficients are equivalent to the price per

relative value shares for each category““
minute, and multiplying them by the numbers of minutes in each category and then converting to
percentages provides an overall share for each category that reflects both the different relative
values of each program category on a per-unit basis and the different amounts actually

purchased.*® The relative value shares and their calculation are shown in the table below:*!

Royalty Share Allocation Using Compensable Minutes
Form 3 Cable Systems with Positive DSE

2004 -2005
Implied Share of
Value of an Additional Royalties Excluding
Minute System-Weighted Implied Share of Mexican and Low
Claimant Group (Coeff. From Table 2) Compensable Minutes Value of Minutes Royalties Power
[A] (B] [C] [D]=[B]*[C] [E] =[D]/(45,845,188) [F] =[D] / (45,820,423)
Program Suppliers 0.075 ** 150,844,365 11,309,074 24.67% 24.68%
Sports LA il 7,008,250 19,411,362 42.34% 42.36%
Commercial TV 0.256 * 40,878,351 10,473,058 22.84% 22.86%
Public Broadcasting 0.042 74,844,256 3,113,222 6.79% 6.79%
Devotional -0.067 11,864,814 0 0.00% 0.00%
Canadian 0.282 ** 5,373,581 1,513,708 3.30% 3.30%
Low Power -0.115 790,231 0 0.00% 0.00%
Mexican 0.886 ** 27,960 24,765 0.05% 0.00%
Total 291,631,808 45,845,188 100.00% 100.00%
Excluding Mexican & Low Power 290,813,617 45,820,423

Note: * and ** indicate results are significant at the 90 and 95 percent confidence levels, respectively.
Source: TVData; Cable Data Corporation; The Lifestyle Market Analyst

176. The Devotional coefficient is negative but there is a 29% probability that it is

1_42

positive and smal > Dr. Waldfogel also compared the implied royalty shares that resulted

when all of the programming minutes on WGN were used in the share calculations rather than

H8 Ty, 775 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 12.

119 waldfogel WDT (SP Ex. 18) at 12-13; Tr. 776-78 (Waldfogel).
420 Ty, 780-81 (Waldfogel).

21 Waldfogel WDT (SP Ex. 18) at 12-13; Tr. 776-78 (Waldfogel).
422 Tr. 781 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 12.
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just the compensable progralms.423 As the Table below demonstrates, the relative share for

Program Suppliers that reflects only compensable program minutes is 23.2% less than the
Program Suppliers relative value share that reflects all of the programs on WGN (i.e., (32.15%-
24.68%)/32.15% = 0.232).

Table 5
Royalty Share Allocation
Form 3 Cable Systems with Positive DSE

Implied Share of Royalties
Claimant Group Using All WGNA Minutes Using Compensable Minutes
Program Suppliers 32.15% 24.68%
Sports 38.73% 42.36%
Commercial TV 20.20% 22.86%
Public Broadcasting 6.01% 6.79%
Devotional 0.00% 0.00%
Canadian 2.92% 3.30%
Total 100.00% 100.00%

Source: TVData; Cable Data Corporation; The Lifestyle Market Analyst

d. Comparison of Regression Results With Bortz Survey Results

177. Dr. Waldfogel then compared the results of the regression analysis to the Bortz

cable operator survey results.***
178.  Dr. Waldfogel could not, however, directly compare the results in Table 3 of his

2 Dr. Waldfogel’s royalty shares were the

report to the Bortz cable operator survey results.
result of using only compensable minutes of programming in the equation, while the cable
operators answering the Bortz survey were not instructed to limit their relative value only to

compensable non-network programming.**® In order to make his regression results an apples-to-

423 Waldfogel WDT (SP Ex. 18) at 15; See also Ducey WDT (SP Ex. 8) at 6.
424 Waldfogel WDT (SP Ex. 18) at Appendix 3, p.4.

5 Waldfogel WDT (SP Ex. 18) at 13.

126 Wwaldfogel WDT (SP Ex. 18) at 13.
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apples comparison to what was included within the Bortz survey results, he calculated relative
regression shares using fotal minutes on WGN instead of only compensable minutes.””’ A
second adjustment, relating to Public Television and Canadians, was also needed to make the
regression shares comparable to what was included within the Bortz survey results.*?®  This
adjustment is needed because the cable operator survey omitted cable systems in the sample that
carried only a Public Television and/or a Canadian signal, but the data Waldfogel used covered
all Form 3 systems, including PTV-only and Canadian-only systems.*” The augmentation of the
Bortz survey results to incorporate value measures for the omitted systems was calculated by
Public Television’s economist witness, Ms. McLaughlinfm
179.  The final result of this comparison is shown in the table below:*!

Implied Royalty Shares Using All Minutes
Compared to BORTZ Shares

2004 - 2005
Estimated Royalty Augmented Bortz Share 2

Shares
Claimant Group from Regression ' 2004 2005
Program Suppliers 32.15% 35.40% 36.20%
Sports 38.73% 32.40% 35.50%
Commercial TV 20.20% 17.90% 14.20%
Public Broadcasting 6.01% 6.20% 6.05%
Devotional 0.00% 7.60% 6.30%
Canadian 2.92% 0.50% 1.65%

Note:

[1] To be comparable to Bortz shares, royalty shares are calculated using all WGNA minutes but omitting Low Power and Mexican
[2] Bortz shares taken from the 2009 Testimony of Linda McLaughlin. Mid-points of ranges used for Canadian and PTV.

Source: TV Data; Cable Data Corporation; The Lifestyle Market Analyst

427 Waldfogel WDT (SP Ex. 18) at 13.
428 Waldfogel WDT (SP Ex. 18) at 13-14.
429 Waldfogel WDT (SP Ex. 18) at 13-14.
430 waldfogel WDT (SP Ex. 18) at 13-14.
Bl Waldfogel WDT (SP Ex. 18) at 14.
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180. Later, in the rebuttal phase of the case, Dr. Gary Ford proposed an additional
adjustment to Ms. McLaughlin’s adjusted Bortz share for Canadians to account for an additional

*32 That adjustment resulted in a Canadian

cable system that was omitted from the Bortz sample.
share of 1.9% for 2004.*** Dr. Waldfogel did not consider the Ford adjustment because it was
not presented until after Dr. Waldfogel’s written and oral testimony, but if the Ford adjusted
share for Canadians is substituted for the Augmented Bortz share that Dr. Waldfogel used in his
comparison, it makes the two studies’ shares even more similar.**

181. As Dr. Waldfogel testified, the Bortz and Waldfogel studies “are approaches that
are entirely independent. . . And so coming from these very different perspectives at trying to

3 435

answer this question, these are quite similar. Statistical tests using the respective confidence

intervals around each of the share estimates proves that the hypotheses that the regression

6

estimated shares equal the cable operator shares.*® The only exception is the Devotional

category, for which the econometric approach of the regression analysis showed a relative value
share that was significantly lower than that shown in the Bortz survey results.*’

e. Attempts to Discredit Dr. Waldfogel’s Regression Analysis
Failed

182. The Devotional Claimants presented Dr. Michael Salinger, an Economics
Professor at Boston University, as a rebuttal witness to address the regression study.438 Dr.
Salinger attacked the study, even though Dr. Waldfogel testified that it corroborated the Bortz
survey results, which he supported,439 because the results of the regression showed a negative or

very low value for Devotional programming.440 Dr. Salinger sought to infer from the results of

42 Ford WRT (CDN Ex. R-2) at 21; Tr. 3000-01 (Ford).

43 Ford WRT (CDN Ex. R-2) at 21; Tr. 3000-01 (Ford).

4% Ford WRT (CDN Ex. R-2) at 21; Tr. 3000-01 (Ford).

#5 Tr. 787 (Waldfogel).

46 Tr, 788 (Waldfogel).

7 Waldfogel WDT (SP Ex. 18) at 14; Tr. 788 (Waldfogel).
8 Salinger WRT (Devo Ex. 4), at 1.

9 Tr. 2905-06 (Salinger).

40 See Tr. 2822-23 (Salinger).
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the regression study, including the low value of Devotional programming, that it was invalid.**!

He did not seek to present evidence of what a proper regression coefficient for Devotional
programming might be, or evidence or explanation as to why a very small or even negative
coefficient for Devotional programming was somehow impossible or inconceivable, but instead
characterized Dr. Waldfogel’s comment that a negative but statistically insignificant Devotional
coefficient was “implausible but not inconceivable™ as “Ivy League snobbery.”442

183. Dr. Waldfogel’s regression was specified consistent with the premise that cable
operators seek to maximize profits, and when choosing which and how many distant signals to
carry consider both whether the programs on those signals will help them attract and retain

443

subscribers and how much the royalty cost will be to add the signal.”” Dr. Salinger, by contrast,

was not even aware that Form 3 cable operators’ royalties change depending on how many and
what kind of distant signals they carry.***

184. Dr. Waldfogel used all of the data about royalty costs and detailed data about all

445

of the stations carried as distant signals in his regression. The relative value of the various

subcategories of distant signal programs is difficult to ascertain, given that the average cable

system carries less than 1.5 distant signals and more than 180 other channels on various tiers as

6

part of its bundled offering.**® However, given the number of different signal bundles cable

operators choose to carry and the differences in the amounts of royalties paid by different
systems, there is substantial variation, which is what can permit a regression to work to find the

447

quantitative relationships in the data.”* It is not surprising that regression coefficients calculated

for the distant signal program categories, representing such a small part of the overall cable

1 Salinger WRT (Devo Ex. 4) at 6-32.

M2 Tr. 2823 (Salinger).

3 Tr. 755-57 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 6; Tr. 2889-94 (Salinger).

44 Tr. 2887 (Salinger).

5 Waldfogel WDT (SP Ex. 18) at Appendix 2, p. 1; Tr. 2894-95 (Salinger).

446 Waldfogel WDT (SP Ex. 18) at 2-3, 10 Table 1; Tr. 2874-75 (Salinger).

1 Tr. 739-40, 752 (Waldfogel); Waldfogel WDT (SP Ex. 18) at 7-8; Tr. 2893 (Salinger).
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marketplace, would be relatively imprecise and volatile, and Dr. Waldfogel straightforwardly
reported the rather wide standard errors around his estimates in his original testimony. ***

185. Dr. Salinger criticizes the imprecision of Dr. Waldfogel’s regression results by
running the analysis separately on subsets of Dr. Waldfogel’s data, which unsurprisingly
produces even larger standard errors.*” As Dr. Salinger acknowledges, splitting a sample rather
than pooling all available data for a regression will ordinarily increase the imprecision of the
estimates.*®  Dr. Salinger next compares a regression in which he simply specifies as
independent variables the components of the statutory royalty calculation formula, from which

1 And finally he complains that

he derives unsurprisingly precise and significant coefficients.
Dr. Waldfogel’s regression may have omitted important variables.**

186. As Dr. Salinger conceded, an omitted variable criticism may always be raised,
since there are an infinite number of potential variables that may be included, no matter how

1.**  Dr. Waldfogel included a host of independent variables in addition to the

nonsensica
program categories, each of which he explained from the perspective of the effect it might be
cxpected to have on the dependent variable, including variables that represented the number of

d.** By contrast, Dr. Salinger had not

other program offerings the cable operator provide
thought about which other variables might be important and had not tested any other variables."
He suggested that the regression should have considered whether a cable operator carried ESPN,
which he said might affect the operator’s valuation of distant signal sports programs, but it could
have either a negative or a positive effect on that valuation, and he could not interpret its

practical relevance in the context of a particular example.*® As he continued to develop his idea,

8 Waldfogel WDT (SP Ex. 18) at 11 Table 2; see Tr. 912-917 (Waldfogel).
9 Salinger WRT (Devo Ex. 4) at 10.

40 Salinger WRT (Devo Ex. 4) at 13 n.10; see Tr. 739-40, 752 (Waldfogel).
#1 Salinger WRT (Devo Ex. 4) at 21 Table 3.

Aol Salinger WRT (Devo Ex. 4) at 32-35.

43 Tr. 2873 (Salinger).

4 Tr. 768-69, 917-18 (Waldfogel).

33 Tr. 2876, 2883-84 (Salinger).

46 Tr. 2876-79 (Salinger).

76



he suggested that one might add independent variables just about the “more significant” cable
networks, but those are the most widely carried networks, and would not provide the additional
variability across systems that would improve the regression results, and selecting them could
also introduce new bias.*’

187. Dr. Salinger believes that the Bortz survey is the best economic measure of
relative value of distant signal programs, but does not acknowledge the fact that the Waldfogel
regression analysis, when adjusted for an apples-to-apples comparison, directly and strikingly
corroborates all of the Bortz relative value shares except for the Devotionals’ share.* B

188.  Program Suppliers rebuttal witness Dr. Ford made similar criticisms based on the
variability and imprecision of the data when it was analyzed in even smaller subgroups than Dr.

% He further argues that in order to determine whether the regression results

Salinger used.
corroborate the Bortz survey results, it was improper to make the adjustments Dr. Waldfogel
made to enable an “apples to apples” comparison.460 Consistent with his approach in the direct
phase of the proceeding, in which he uses data from one market without making any adjustments
to reflect differences between it and his target market,*®' Dr.Ford argues here that Dr. Waldfogel
was required to compare non-comparable versions of the regression analysis and the Bortz
survey in order to determine whether the two studies corroborate each other.*> In fact, the
significantly lower Program Suppliers share in the regression study that Dr. Ford identifies is a
reflection of the extent of non-compensable Program Suppliers programming included in the

Bortz share, and justifies a further reduction in the Program Suppliers award.*®’

7 Tr. 2900-05 (Salinger); Tr. 910 (Waldfogel)(additional channel variable could only provide
useful additional information to the extent carriage differed across systems).

% Waldfogel WDT (SP Ex. 18) at 15 Table 5; Tr. 2895-96 (Salinger).
% Ford WRT (PS Ex. 16) at 18.

%0 Ford WRT (PS Ex. 16) at 26.

1 Tr. 2186-88 (Ford).

%2 Ford WRT (PS Ex. 16) at 26.

463 See Waldfogel WDT (SP Ex. 18) at 13
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2. Analysis of Cable Network Marketplace

189. Program Suppliers’ witness Howard Homonoff, a Director in the Entertainment,
Media and Communications Practice of PricewaterhouseCoopers LLP, noted that the 1998-99
CARP envisioned the hypothetical marketplace for distant signal programming as operating “‘in
the same manner as cable networks currently offering programming packages . . . .””%%*
According to Mr. Homonoff,

While the Panel did not go so far as to say that the “hypothetical
free market” for distant signals would be identical to the cable
network marketplace, the Panel’s broader point as to the utility of
looking to the cable network marketplace for guidance on a
hypothetical distant signal marketplace is consistent with my
experience. A hypothetical marketplace for the acquisition of
programming on distant signals is closely analogous to the market
for whole cable networks, which represent a large majority of the
programming MSOs provide to their subscribers. Following that
lead, I examine that same cable network marketplace as a guide in
analyzing the distant signal programming marketplace.‘“’5

190. Mr. Homonoff provided an analysis of the amount of time (or “tonnage”) various
program categories occupied on the telecast schedules of certain cable networks. Mr. Homonoff
acknowledged that his study was not intended to represent the relative shares of Section 111
royalties that Program Suppliers or any other claimant should receive.*®® Nor did he suggest that
his analysis either corroborated or called into question the results of any studies offered in this
proceeding. He made only the unsupported claim that because there is such a large amount of
Program Supplier programming available to cable operators and subscribers in the cable network
marketplace, the same programming on distant signals must be quite valuable.”” The 1998-99
CARP, however, drew an opposite inference from similar evidence of the growth of cable
network programming that it believed was comparable to a particular category of distant signal

e
programming.*®

%4 Homonoff WDT (PS Ex. 7) at 11 (quoting 1998-99 CARP Report).
495 Homonoff WDT (PS Ex. 7) at 5-6.

466 Ty, 1760-61 (Homonoff)

%7 Homonoff WDT (PS Ex. 7) at 8.

68 1998-99 CARP Report at 94.
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191. JSC witness James Trautman of Bortz Media, who has substantial experience
valuing television programming and was qualified as an expert in that area, also examined the
cable network marketplace that Mr. Homonoff considered analogous to the distant signal
marketplace. In particular, Mr. Trautman compared the license fees that various cable networks
actually paid in 2004-05 for JSC and Program Supplier programming with the amount of time
occupied, and viewing generated, by that programming.

192.  Mr. Trautman’s analysis helps corroborate several key findings of the Bortz
surveys: (1) JSC’s share of distant signal market value is significantly greater than its share of
time or viewing; (2) Program Suppliers’ share of distant signal market value is significantly less
than its share of time or viewing; and (3) JSC and Program Suppliers’ shares of distant signal
market value are approximately the same.*®

193.  For example, following its conversion from the most widely-carried distant signal
to a cable network, TBS entered into marketplace negotiations with Major League Baseball for
the right to televise the games of the Atlanta Braves outside their home territory.‘r"0 The prices
that TBS paid for programming following its conversion provide perhaps the best example of the
relative market value of at least the JSC and Program Suppliers programming on superstations
with nationwide cable carriage (such as WGN).'m

194. TBS paid $175 million (or over 24% of TBS’ 2004-05 programming budget) for
the rights to televise the Braves in 2004-05; the remainder of that programming budget went for
the production of those Braves’ telecasts, the rights to televise some other JSC (NCAA) events,

472

and Program Suppliers’ programming. TBS allocated more than 24% of its programming

budget to the Braves telecasts, notwithstanding that those telecasts accounted for only about

2.5% of TBS’s total broadcast hours and about 2.5% of the viewing minutes generated by all

473

TBS programming.”"” That allocation is fully consistent with the results of the Bortz surveys.

49 See infra, T7 103-200.
40 Trautman WRT (SP Ex. 57) at 3.
41 Trautman WRT (SP Ex. 57) at 3.

As a result, the total listed by Mr. Trautman represents the floor for JSC programming
expenditures on TBS. Trautman WRT (SP Ex. 57) at 20.

473 Trautman WRT (SP Ex. 57) at 4-5.
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And, of course, it is squarely inconsistent with the results of the Dr. George Ford study
sponsored by Program Suppliers (see infra pages ___). As Mr. Trautman explained, the Ford

formula would have resulted in MLB receiving only 4.25% in 2004 and 3.51% in 2005 (see table
474

below).
NBA on TNT Valuation Comparison
Estimated Share of

Share of  Share of Market Value: Actual Share of

Time (%) Viewing (%) Ford Analysis (%) Market Value (%)
2004
JSC (NBA)* 2.74% 5.37% 8.60% 46.15%
Program Suppliers/Other 97.26% 94.63% 91.40% 53.85%
Total 100.00%  100.00% 100.00% 100.00%
2005
JSC (NBA)* 2.80% 4.86% 6.96% 45.06%
Program Suppliers 97.20% 95.14% 93.04% 54.94%
Total 100.00% 100.00% 100.00% 100.00%

*Actual prices for JSC programming exclude production costs and therefore should be viewed as conservative.

195. Mr. Trautman conducted a similar analysis of TNT. In 2004-05, TNT paid the
NBA approximately $600 million for the right to broadcast NBA basketball games.475 TNT
allocated approximately 45-56% of its programming budget for NBA telecasts even though those
telecasts represented approximately 2.7-2.8% of TNT’s total broadcast hours and about 4.86% of
the viewing minutes generated by all TNT programming.”’® As with TBS, that allocation is
entirely consistent with the results of the Bortz surveys and inconsistent with the results of Dr.

Ford’s study (cf. PFOF 416-437). The results of Mr. Trautman’s analysis, provided in the table

474 Trautman WRT (SP Ex. 57) at 4-5.
475 Trautman WRT (SP Ex. 57) at 22.
476 Trautman WRT (SP Ex. 57) at 6-7.
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below, show that the Ford formula would have resulted in the NBA receiving only 8.60% in

2004 and 6.96% in 2005.%"

MLB on TBS Valuation Comparison

Estimated Share of
Share of Share of Market Value: Actual Share of
Time (%) Viewing (%) Ford Analysis (%) Market Value (%)

2004

JSC (Braves)* 2.67% 2.60% 4.25% 24.08%
Program Suppliers/Other 97.33% 97.40% 95.75% 75.92%
Total 100.00%  100.00% 100.00% 100.00%
2005

JSC (Braves)* 2.47% 2.42% 3.51% 24.65%
Program Suppliers/Other 97.53% 97.58% 96.49% 75.35%
Total 100.00%  100.00% 100.00% 100.00%

*pctual prices for JSC pregramming exclude preduction costs and therefere should be viewed as conservative.

Sources: Testimony of George S. Ford; Testimony of Howard Homonoff; SNL Kagan, Cable Program investor, April
17, 2007; SNL Kagan, Media Sports Business , various issues; and Major League Baseball.

196. Likewise, JSC telecasts amounted to only about 0.5% - 0.7% of the 2004-05
telecast hours on the top 25 cable networks examined by Mr. Homonoff, and they generated only
about 1.4%-1.7% of the 2004-05 time that households spent viewing those networks.’® Yet, the
cable networks paid, in marketplace transactions, between /7% and 20% of their programming
budgets to telecast that JSC programming -- more than ten times the JSC viewing share and more
than twenty-five times the JSC tonnage share.*” Again, that result is fully consistent with the
results of the Bortz surveys (and wholly inconsistent with the results of the Ford study which

would have predicted a JSC share of only 2.8% in 2004 and 2.05% in 2005 (see table below).**

477 Trautman WRT (SP Ex. 57) at 6-7.
48 Trautman WRT (SP Ex. 57) at 8-9.
4% Trautman WRT (SP Ex. 57) at 8-9.
0 Trautman WRT (SP Ex. 57) at 8-9.
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JSC on Top 25 Valuation Comparison

Estimated Share of
Share of  Share of Market Value: Actual Share of
Time (%) Viewing (%) Ford Analysis (%) Market Value (%)

2004

JSC (MLB, NBA, NFL, NHL)* 0.72% 1.71% 2.80% 20.12%
Program Suppliers/Other 99.28% 98.29% 97.20% 79.88%
Total 100.00% 100.00% 100.00% 100.00%
2005

JSC (MLB, NBA, NFL, NHL)* 0.55% 1.41% 2.05% 17.35%
Program Suppliers/Other 99.45% 98.59% 97.95% 82.65%
Total 100.00% 100.00% 100.00% 100.00%

*Actual prices for JSC programming exclude production costs.

197. Mr. Trautman next looked to see whether any of the data from cable marketplace,
if applied to the distant signal marketplace, could provide insight about the relative value of the
programming in the distant signal universe.*®' In so doing, he noted his agreement with the
statement by Mr. Homonoff that “the relative program value seen in the cable network
marketplace is a very helpful guidepost for a hypothetical relative program value in the broadcast

59482

distant signal marketplace. Mr. Trautman then conducted both a time-based and viewing-

based analysis of the distant signal marketplace using the relative program values deduced from
cable marketplace transactions.*®®
198. Mr. Trautman first computed the relative value of JSC and Program Supplier

programming on Top 25 cable networks by looking at the program expenditures for each hour of

1 Trautman WRT (SP Ex.57) at 10.
2 Trautman WRT (SP Ex. 57) at 10 (quoting Homonoff WDT (PS Ex. 7) at 14.
3 Trautman WRT (SP Ex. 57) at 10-13.
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programming for those categories.”™ According to the pricing data he relied on, those Top 25

networks spent approximately $400,000 per hour for JSC programming and about $32,000 per

®5JsC programming thus cost approximately twelve

486

hour for Program Supplier programming.
times more than each hour of Program Supplier programming.™ Mr. Trautman then applied this
per hour pricing data for the two program types to the distant signal marketplace. When the per-
hour rights fees of these cable networks are applied to the distant signal universe, JSC and
Program Suppliers receive essentially equivalent relative value shares, just as they do in the

2004-05 Bortz results (see table below).487

Comparison of Distant Signal Relative Market Value: 2004-05
(Expenditures Per Programming Hour Method)

2004-05
JSC PS
1. Percent of Distant Signal Programming Hours 4.6% 50.1%
2. Cable Network Expenditures Per Programming Hour $396,703  $32,153
3. Time-Adjusted Expenditures (1*2) $18,248  $16,109
4, Share of Relative Value 53.1% 46.9%

199.  Mr. Trautman then computed the relative value of JSC and Program Supplier
programming on Top 25 cable networks by looking at the program expenditures for each share
of viewing minutes for those two categories.488 Relying again on the program expenditures for
each network and information about the viewing on those networks, Mr. Trautman concluded

that the Top 25 networks spent approximately $.77 per hour (or $.013 per minute) that

84 Trautman WRT (SP Ex. 57) at 11..
5 Trautman WRT (SP Ex. 57) at 11.
#  Trautman WRT (SP Ex. 57) at 11.
*7 " Trautman WRT (SP Ex. 57) at 11

8 Trautman WRT (SP Ex. 57) at 12.
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households spent viewing JSC programming.”®® In contrast, the Top 25 cable networks spent
approximately $.056 for each hour (or $.001 per each minute) that households spent viewing

490

Program Suppliers programming on those networks.”~ According to Mr. Trautman, each

viewing minute of JSC programming on the Mr. Homonoff’s Top 25 cable networks cost on
average 13 times more than each viewing minute of Program Suppliers’ programming.*’

200. Mr. Trautman then applied the price per-viewing minute in the cable marketplace
to the viewing minutes attributed to JSC and Program Suppliers’ programming on distant signals
in 2004-05. The result was that JSC programming on distant signals had approximately the same
value as Program Suppliers’ programming even though cable subscribers spent substantially
more time viewing Program Suppliers’ programming than JSC programming on distant signals

(see table below).492

Comparison of Distant Signal Relative Market Value: 2004-05
(Expenditures Per Viewing Minute Method)

__ 2004-05
ISC PS
1. Number of Distant Signal Viewing Minutes 838,907 8,633,838
2. Cable Network Expenditures Per Viewing Minute $0.013 $0.001
3. Projected Distant Signal Market Value (1*2) $10,906 $8,634
4, Share of Relative Value 55.8% 44.2%

9 Trautman WRT (SP Ex. 57) at 12.
40 Trautman WRT (SP Ex. 57) at 12.
®1 Trautman WRT (SP Ex. 57) at 12-13.
42 Trautman WRT (SP Ex. 57) at 13-14.
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3. Changed Circumstances
a. Cable Market Analyses

(i) Changes in the cable industry and the distant signal
market.

201. Ms. Meyka notes that elements of the cable industry changed including increased
consolidation and the advancement of new distribution technologies.493 However, Ms. Meyka
further explains that “[t]hese innovations were of great importance to the overall growth of the
cable industry, but they did not, in my opinion, significantly affect the relative values that the
industry as a whole ascribed to the different categories of non-network programming on distant
signals.”** Furthermore, after comparing the results of the Bortz survey between 1998-99 and
2004-05, Ms. Meyka stated the following:

[T]he general consistency between the 1998-1999 and 2004-2005
survey results accurately reflects the fact that there were no
changes in the marketplace during this period that would have
significantly affected the relative values of the different categories
of programming on distant signals.*

202. The Settling Parties presented the testimony of Richard V. Ducey, an expert in
research and analysis of the cable and broadcast television industries, to analyze certain trends in
the cable industry and in distant signal programming between 1992 and 2005.*° Dr. Ducey is
currently the Chief Strategy Officer for BIA Advisory Services (“BAS”), which advises media
and technology companies with their business planning, technology strategies, sales strategies,
market research, and assessment and financial valuation.””’ Dr. Ducey has taught media research
and spent seven years at the National Association of Broadcasters, where he was responsible for

industry and policy research.”®

3 Id. at 6-7.
% Id. at 7 (emphasis in original).

5 Meyka W.D.T. (SP Ex. 4) at 6.

4% Ducey WDT (SP Ex. 8); Tr. 530-537 (Ducey).

¥T " Ducey WDT (SP Ex. 8) at 1; Tr. 530-531 (Ducey).

4% Ducey WDT (SP Ex. 8) at 1 and App. 1; Tr. 531-533 (Ducey).
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203. Dr. Ducey performed a comparison of the cable industry between 1999 and 2005
which demonstrated that despite significant changes in the industry, the overall distant signal
market did not change significantly.”” Dr. Ducey’s analysis showed that these changes appear
to have had very little, if any, effect on the cable operators’ offerings of television station distant
signals to their subscribers.™ The lack of significant change in the marketplace between 1999
and 2005 is in contrast to the substantial changes in the cable distant signal marketplace that
occurred between the 1990-92 and 1998-99 proceedings.

204. The distant signal marketplace remained relatively constant notwithstanding the
significant developments that were occurring in the multichannel video market during the 1999-
2005 period.”® For example, satellite and telephone companies grew their video subscriber
levels at the expense of cable, and streaming video via the Internet grew and began to challenge
cable’s core video programming service business model.>” In response, cable systems increased

their channel capacity, and expanded their offerings of digital cable and video on demand.’®

Digital video recorder penetration also grew.504
205. The number of cable network services also increased from 1999-2005,
accommodated both by the cable systems’ increased capacity and their roll-out of digital

07 During 1999-2005, the cable industry underwent a major infrastructure

infrastructure.’
upgrade, spending a total of $92.7 billion in capital projects (rising from $5.6 billion in 1998 to
$10.6 billion in 2005), principally related to expanding bandwidth capacity.’® Existing cable
networks began offering not only their analog services but also digital high definition versions of

the same content.””’ As an example, ESPN launched its ESPN HD service in 2003.°%

499 Ducey WDT (SP Ex. 8); Tr. 530-581 (Ducey).

0 Ducey WDT (SP Ex. 8) at 2; SP Ex. 9-12; Tr. 539-546 (Ducey).
01 Ducey WDT (SP Ex. 8) at 2, 3.

02 Ducey WDT (SP Ex. 8) at 2, 3.

% Ducey WDT (SP Ex. 8) at 2, 3.

% Ducey WDT (SP Ex. 8) at 2, 3.

% Ducey WDT (SP Ex. 8) at 3.

% Ducey WDT (SP Ex. 8) at 3.

7 Ducey WDT (SP Ex. 8) at 3.
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206. Consolidation of cable systems also increased from 1999-2005, with the total
number of cable systems steadily declining from 10,400 in 1999 to 7,900 by 2005.°* In 2001,
for example, Comcast took over AT&T’s cable systems, making it the largest MSO, with over 22

0

S s 51 .72 : s
million subscribers. These acquisitions were often made for the purpose of increasing

efficiencies by consolidating previously separately owned systems serving contiguous
communities.’"’

207. Notwithstanding the changes and competitive challenges confronting the cable
industry between 1999 and 2005, the data regarding distant signal royalties and average numbers
of distant signals show only incremental changes in the marketplace and in cable operator
behaviors during that period.”'? The graphs entered into evidence as SP Exhibits 9-12 depict
cable royalty and distant signal carriage data to illustrate the relative magnitude of changes
occurring in the distant signal marketplace between 1990 and 2005.°12

(a) Revenues Increased

208. Cable industry revenues from the sale of residential video services to subscribers
rose 57 percent, from $27.6 billion in 1998 to $43.8 billion in 2005, while total revenue from all
sources grew from $33.8 billion in 1998 to $65.7 billion in 2005.”"*

209. The increase in cable’s revenue from 1999-2005 occurred in spite of the fact that
basic subscriber numbers, after growing continuously for decades, took a slight downturn,

ending up at 65.4 million in 2005 compared with 65.9 million in 1999.°"  However, the

Footnote continued from previous page

% Ducey WDT (SP Ex. 8) at 2-3.

% Ducey WDT (SP Ex. 8) at 3.

319 Ducey WDT (SP Ex. 8) at 3.

ST Ducey WDT (SP Ex. 8) at 3.

12 Ducey WDT (SP Ex. 8) at 4-5.

313 Ducey WDT (SP Ex. 8) at 3; SP Ex. 9-12; Tr. 539-546 (Ducey).
1% Ducey WDT (SP Ex. 8) at 3.

15 Ducey WDT (SP Ex. 8) at 3.
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changing mix of cable services from 1999-2005 drove the contribution of basic tier video service
revenues down from 65% of overall revenues in 1998 to about 50% by 2005.%'°

210. In addition to cable system consolidation, resulting in a substantial reduction in
the number of separate systems,” rate adjustments that became effective in 2000-2 and 2005-2
raised the gross receipts threshold for being required to file the Form 3 Statement of Account,
allowing systems that had previously reported on Form 3 instead to report using the Form 2
Statement of Account and decrease their royalty payments.”'®

(b) Average Distant Signal Carriage Increased

211. The average number of distant signal incidents carried by Form 3 systems
declined drastically between 1992 and 1998, but no similar decline was observed between 1999
and 2005.°"° Tnstead, the distant signal carriage patterns remained essentially stable, growing
incrementally across the period.520

212. More specifically, the total number of Form 3 systems declined from 2,296 in
19992 to 1,265 in 2005-2.* The total number of distant signal incidents declined
correspondingly, from 4288 to 3141, but a comparison of the average number of distant signals
per Form 3 system shows that distant signal carriage actually increased incrementally over that
522

period, from about 1.9 distant signals per Form 3 system in 1999-2 to 2.5 in 2005-2.

(c) Clustering Increased

213. A distance analysis of the mileage distances between the city of license of each
distant signal reported by a cable system in its statement of account and the “prime city” of the

cable system provides information about the “clustering” of distant signal carriage — that is, the

318 Ducey WDT (SP Ex. 8) at 3.

17 One effect of the cable system consolidation was to contribute to a reduction in the number

of systems filing separate Statements of Account with the Copyright Office. Ducey WDT
(SP Ex. 8) at 3.

g Ducey WDT (SP Ex. 8) at 4.
1% Ducey WDT (SP Ex. 8) at 4; SP Ex. 10; Tr. 541-542 (Ducey).
520 Ducey WDT (SP Ex. 8) at 4; SP Ex. 10; Tr. 540-542 (Ducey).
21 Ducey WDT (SP Ex. 8) at 4.
22 Ducey WDT (SP Ex. 8) at 4.
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percentage of distant signal incidents falling within certain distance ranges from the cable
systems that carried them.””

214. In an extension of the distant analysis studies presented by Mr. Laurence
DeFranco in the 1989, 1990-1992, and 1998-1999 proceedings, Dr. Ducey presented an analysis
of the distances over which non-superstation distant signals were carried in 2004 and 2005. Dr.
Ducey analyzed data from Cable Data Corporation that reported the mileage distance between
each station carried as a distant signal by a Form 3 cable system and the city or other area
identified by the cable system as its community.”**

years’ analyses, Dr. Ducey omitted five superstations (WTBS, WGN, WWOR, WPIX, and
WSBK).>?

To make the analysis comparable to prior

215. The results of Dr. Ducey’s distance analysis showed a continuing increase in the
“clustering” effect.”®® The percentage of distant signal incidents on Form 3 systems located
within 150 miles of the station being carried was 93.3% in 2004-2 and 93.7% in 2005-2.°*" The
comparable percentages for the prior proceeding’s studies were 86.5% in 1989, 87.6% in 1992,
and 89.2% in 1999

216. This increase in the degree of “clustering” of distant signal carriage is relevant to
the value of CTV programming in the distant signal marketplace in particular because it
highlights that the kinds of programming produced by commercial television stations have
greater potential appeal to cable operators and subscribers within the relatively nearby region in
which they are actually carried as distant signals.528 The actual patterns of distant carriage by
cable operators, as demonstrated by the distance analyses, help provide real-world context
corroborating the results of the Bortz studies showing significant marketplace value shares for

CTV progranu*ning.5 29

23 Ducey WDT (SP Ex. 8) at 7-8; SP Ex. 17; Tr. 580-581.

% Ducey WDT (SP Ex. 8) at 7-8.

¥ Ducey WDT (SP Ex. 8) at 7.

% Ducey WDT (SP Ex. 8) at 8; SP Ex. 17.

27 Ducey WDT (SP Ex. 8) at 8; SP Ex. 17.

% Ducey WDT (SP Ex. 8) at 8; Fritz WDT (SP Ex. 19) at 3-6.
2 Ducey WDT (SP Ex. 8) at 8.
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(d) Changed Circumstances Affecting PTV

217. With regard to PTV, Ms. McLaughlin concluded that there was no decrease in
demand for imported PTV programming between 1998-99 and 2004-05, and that, if anything,
there was a slight increase in such demand.™ PTV’s percentage of distant subscriber instances
of carriage increased from 10.2 percent in 1998-99 to 12.1 percent in 2004-05, and its raw
unadjusted Bortz share increased from 2.9 percent to 3.6 percent during that same time period.”*!

218. As shown in the table below, the percentage increase in PTV’s distant subscriber
instances between 1998-99 and 2004-05 (24% on average) was greater than the percentage
increase in the Canadian’s distant subscriber instances between 1998-99 and 2000-03 (17% on
.':werage)532 -- an increase that the Judges found was “significant” and relevant to their holding
that the Canadian Claimants had “sustain[ed] their burden of demonstrating changed
circumstances” in the 2000-03 proceeding.™

Change in Subscriber Instances

Subscriber Instances anﬁ{il;;is‘iiggagggmge
Year
Canadian Signals PTYV Signals Canadian Signals| PTV Signals
An;’ziz?:;vgegrige 4,865,128 13,769,962

2000 5,254,398 - 8% --

2001 5,566,783 - 14% --

2002 5,743,710 - 18% --

2003 6,184,495 - 27% --

2004 -- 17,172,483 - 25%
2005 -- 17,023,244 -- 24%

330 McLaughlin WDT (SP Ex. 6) at 2-7; Tr. 409 (McLaughlin).

331 McLaughlin WDT (SP Ex. 6) at 2—7; Tr. 412—13 (McLaughlin).
32 de Freitas WDT (CDN Ex. 1) at CDN-1-R, p. 2.

533 2000-2003 Distribution Order at 34.
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219. Dr. Richard Ducey provided evidence demonstrating that from 1998-99 to 2004-
05, PTV signals increased from approximately .25 to .4 average incidents of carriage on Form 3
cable systems.™*

220. Dr. Ducey’s evidence also showed that PTV signals accounted for 14.9 percent of
the distant signal program time in 1998-99 and 22.3 percent in 2004-05, representing a 7.4
percent increase.™ PTV’s share of subscriber-weighted compensable minutes was 22.26
percent for 2004-2005.7%°

(e) Basis for Adjustment to Bortz Survey Shares to
Reflect Non-Compensable Programming on
WGN

221. The trends identified in the general analyses of the distant signal marketplace
confirm the results of the Bortz study, which also showed no significant change in relative value
of the program categories represented by the claimant groups.” Consistent with increases in
regional “clustering” and in the overall subscriber incidents for PTV stations, the point estimates
in the Bortz survey results for the CTV and PTV categories showed small increases between
1998-99 and 2004-05.>*

222. In contrast to the substantial changes between 1992 and 1998, overall distant
signal carriage was essentially stable between 1998 and 1999, growing only incrementally.539
While the number of Form 3 systems declined from 2,296 in 1999-2 to 1,265 in 2005-2, WGN,
the only superstation throughout the period, was carried by 61.7% of those systems in 2005-2
compared with 59.0% of the Form 3 systems in 1999-2.7
223. Certain programming that is retransmitted by cable systems carrying WGN as a

distant signal has been substituted for the programming that originally aired on WGN in

3 Form 3 Distant Signal Incidents By Station Type, 1990-2005 (SP Ex. 10).

35 Distant Signal Program Time Comparison, 1992, 1998-1999, 2004-2005 (SP Ex. 16).
336 Subscriber Weighted Claimant Shares, 2004-2005 (SP Ex. 15).

337 Bortz Report (SP Ex. 2) at 24 (Table I1I-2).

53 Bortz Report (SP Ex. 2) at 21 (Table III-1).

33 Ducey WDT (SP Ex. 8) at 4; SP Ex. 10; Tr. 542 (Ducey).

>0 Ducey WDT (SP Ex. 8) at 4; SP Ex. 11, 12; Tr. 543-546 (Ducey).
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*I' This results from an effort to make the signal “syndex-proof” by providing only

Chicago.’
programming that cable operators would not have to black out pursuant to the FCC’s syndicated
exclusivity rules.”** But since the carriage of the substitute programs is not subject to the cable
statutory license, they are non-compensable in this proceeding.543

224. While evidence in the 1998-1999 proceeding showed that about half of the WGN
distant signal program time was non-compensable, Dr. Ducey’s analysis shows that about 70
percent of the programming was non-compensable in 2004-2005, with the greatest differences in

544) and Devotionals (90 percent non-

the Program Suppliers (over 78 percent non-compensable
compensable) programming on the distant signal.>* For instance, there were approximately 556
movies telecast full signal on WGN in 1998-99. The comparable number in 2004-05 was 259,548

) Decline in Relative Amount of Program
Suppliers Programming Purchased In Distant
Signal Marketplace

225. The amounts of programming in each of the claimant categories that were actually
broadcast by the distant signals that were carried (i.e., how much of each category of
programming was actually retransmitted by cable operators) can be used to analyze the
composition of the distant signal programming marketplace in a way that provides a useful point
of comparison of the distant signal market between 1998-1999 and 2004-2005 T
226. In the 1998-1999 proceeding, Dr. Mark Fratrik of BIA Financial, Inc., prepared

an analysis of the amounts of programming in each of the categories that were actually broadcast

1 Ducey WDT (SP Ex. 8) at 6.

2 Those rules could require various individual cable systems to black out different amounts

of programming and different programs, since they apply only if a station in the cable
system’s market has acquired local broadcast rights to the same syndicated program.
Ducey WDT (SP Ex. 8) at 6.

>3 Ducey WDT (SP Ex. 8) at 6; Tr. 558-559 (Ducey).

. The non-compensable Program Suppliers programming included numerous movies as well
as syndicated series and infomercials. Ducey WDT (SP Ex. 8) at 6 n. 3.

% Ducey WDT (SP Ex. 8) at 6; SP Ex. 14, 15; Tr. 563-568 (Ducey).

% SPEx.5lat2.

47 Ducey WDT (SP Ex. 8) at 7.
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by the distant s.ignals.548 For 2004-2005, Dr. Ducey followed essentially the same approach as
Dr. Fratik in analyzing the data and calculating the relative amounts of programming in the
distant signal marketplace as a way of assessing changes in the distant signal marketplace in
2004-2005 compared with the years covered by prior proceedings.”” Working with Cornerstone
Research, he categorized into the relevant claimant categories all of the programming broadcast
during 84 randomly selected days over the four accounting periods in 2004 and 2005 on the 900
to 1,000 television stations that were carried as distant signals during the respective periods.’>
The program time was then weighted by the number of subscribers receiving each of the stations
as a distant signal, to produce the relative amount of programming within each of the claimant
categories that was actually purchased and retransmitted in the distant signal marketplace.”’

227. Dr. Ducey explained that “[pJure time measures cannot be relied upon to

552
” Nonetheless, a

determine the relative marketplace value of the program categories.
comparison of the relative amounts of distant signal programming actually purchased by cable
operators across the years covered by the distribution proceedings shows a “steady trend of
declines” in the relative amount represented by the Program Suppliers’ category and increases in
the relative portion of the distant signal programming marketplace represented by programs
within the Commercial TV category.ﬁ5 .

228. Because WGN was by far the most widely carried distant signal in 2004-2003,>*
a significant decline in the amount of compensable programming on the station is also reflected
in a decline in the relative amount of the affected programming category in the distant signal

555
market as a whole.”

> Ducey WDT (SP Ex. 8) at 6.

¥ Ducey WDT (SP Ex. 8) at 7; SP Ex. 16.

30 Ducey WDT (SP Ex. 8) at 5-6.

1 Ducey WDT (SP Ex. 8) at 6-7.

2 Ducey WDT (SP Ex. 8) at 7.

533 Ducey WDT (SP Ex. 8) at 6; Tr. 573-575, 684 (Ducey).

3% WGN was received by over 36 million subscribers in 2005. Ducey WDT (SP Ex. 8) at 7.
> Ducey WDT (SP Ex. 8) at 7; SP Ex. 12, 15, 16; Tr. 574-575 (Ducey).
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229. As can be seen in the chart below, the greatest percentages of non-compensable
programming on WGNA in 2004-05 belonged to the Program Suppliers (over 78 percent non-
compensable) and Devotionals (90 percent non-compensable) categories.>*®

WGNA Minutes by Claimant Category

Minutes of programming on WGN and WGNA at the same time on the same date

Period Commercial Devotional Program Suppliers Sport
2004_1 2,354 180 5,926 1,807
2004 _2 2,404 180 6,090 1,329
2005_1 2,364 180 5,036 1,014
2005_2 2,836 180 4,320 982
Total 9,958 720 21,372 5,132
All WGNA programs
Program

Period Commerecial Devotional Suppliers Sport
2004_1 2,354 1,770 24,309 1,807
2004 2 2,404 1,800 24,467 1,569
2005_1 2,364 1,800 25,062 1,014
2005_2 2,836 1,860 24,562 982
Total 9,958 7,230 98,400 5,372

“Matched” programming as a percentage of all WGNA programming

Period Commercial Devotional Program Suppliers Sport
2004_1 100.0% 10.2% 24.4% 100.0%
2004_2 100.0% 10.0% 24.9% 84.7%
2005_1 100.0% 10.0% 20.1% 100.0%
2005_2 100.0% 9.7% 17.6% 100.0%
Total 100.0% 10.0% 21.7% 95.5%

Note: Unlisted claimant categories have zero minutes of programming assigned.
Source: TVData; Cable Data Corporation

3% Ducey WDT (SP Ex. 8) at 6; SP Ex. 14; Tr. 564-563 (Ducey).
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(ii)  Basis for Adjustment to Bortz Survey Shares to Reflect
Changed Circumstances Regarding Non-Compensable
Programming on WGN

230. The comparison of the amounts of programming actually purchased in the distant
signal marketplace over time provides a starting point for more accurately applying the Bortz
survey results as relative market value shares to the claimant categories.”’

231. The Bortz survey did not exclude the non-compensable programming on WGNA

8

from consideration in the survey.”™ Thus, in order to more accurately reflect the relative

marketplace values of the compensable programming on distant signals, a downward adjustment
should be made for Program Supplicrs.559

232.  Asillustrated in Dr. Ducey’s analysis of amounts of compensable programming in
each of the claimant categories over time, the trend of reductions in Program Suppliers
programming continued at a steady pace from 1999-2005, largely as a result of changes in WGN
programming.”® The relative amounts of Program Suppliers programming in the marketplace
declined from 77.9% in 1992 to 60.4% in 1998-1999, and then to 50.1% in 2004-2005.”"'

233. By contrast, the proportion of the distant signal marketplace represented by the
Commercial TV program category increased from 8.8% in 1992 to 13.0% in 1998-1999 to
15.5% in 2004-2005.7

234. To the extent the Bortz results should be adjusted to account for the increasing
proportion of non-compensable programming on WGN, the adjustment should be made to the
relative values assigned to the Program Suppliers and Devotional categories.563

235.  As part of his analysis of the relative value of distant signal program categories

based on a regression against royalty payments, Dr. Waldfogel compared the implied royalty

»7 " The proposed adjustment reflects not just program time percentages but the relative value
measure produced by the Waldfogel regression analysis. See Ducey WDT (SP Ex. 8) at 9.
5% Bortz Report (SP Ex. 2) at 8, 41.

3 Ducey WDT (SP Ex. 8) at 9.

360 Pucey WDT (SP Ex. 8) at 7.

%1 Ducey WDT (SP Ex. 8) at 7; SP Ex. 15.

2 Ducey WDT (SP Ex. 8) at 7; SP Ex. 15.

63 Ducey WDT (SP Ex. 8) at 7, 9; SP Ex. 14, 15.
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shares that resulted when all of the programming minutes on WGN were used in the share
calculations rather than just the compensable programs.564 His comparison showed that the
relative share for Program Suppliers that reflects only compensable program minutes is 23.2%
less than the Program Suppliers relative value share that reflects all of the programs on WGN
(i.e., (32.15%-24.68%)/32.15% = 0.232).565 No similar value ratio is possible to measure the
effect of the increase in the non-compensable Devotional programming because the share
calculation based on the regression analysis produced a zero value for Devotional
progr:clmming.566
4. Other Evidence Corroborating Bortz Survey Results

a. Judith Meyka Testimony

236. As previously stated, Ms. Meyka testified that the results of the Bortz survey were
“consistent with my f:xpelrie:nce.”567 Specifically, Ms. Meyka corroborated the fact that cable
operators valued live sports programming more than any other category of distant signal
progr.’etmming.568 Ms. Meyka also substantiates the Bortz results with regard to the other
program categories stating, “these results generally align with my beliefs as to how the cable
industry would have allocated its total distant signal programming budget for the years 2004 and
2005.>%

b. Market realities of distant carriage

237. Jerald N. Fritz, the Senior Vice President for Legal and Strategic Affairs for

Allbritton Communications Company, testified about station-produced programming based on

0

his 41 years of work in and around the broadcasting business.”’’ Mr. Fritz, an expert in

television station operations and programming, currently serves as general counsel for

364 Waldfogel WDT (SP Ex. 18) at 15; See also Ducey WDT (SP Ex. 8) at 6; SP Ex. 14.
365 Waldfogel WDT (SP Ex. 18) at 15 Table 5.

%6 Wwaldfogel WDT (SP Ex. 18) at 13 Table 3, 15 Table 5.

%7 See Meyka W.D.T. (SP Ex. 4) at 7.

8 See supra, 121 - 123; Bortz Report (SP Ex. 2) at 3 (Table I-1).

9 See Meyka W.D.T. (SP Ex. 4) at 12.

3 Fritz WDT (SP Ex. 19) at 1; Tr. 960 (Fritz).
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Allbritton’s eight ABC-affiliated television stations, four newspapers, cable news channel, and
websites and Internet ventures, and he oversees government relations and long-term strategic
planning for the glroup.571

238. Mr. Fritz provided the example of KATYV, in Little Rock, Arkansas, which in
2005 was the Allbritton station carried most widely as a distant signal.’” Based on data from
Cable Data Corporation, thirteen “Form 3” systems carried KATV as a distant or partially distant
signal in the second half of 2005." The distant carriage of KATV by Form 3 cable systems in
2005 was in communities outside the Little Rock market.”*

239. Mr. Fritz provided a map showing the locations of the systems that reported
carrying KATYV, identified as a dot showing the first city listed by the cable system in its

Statement of Account.””

In addition, the map shows the respective television markets, defined
by The Nielsen Company as Designated Market Areas or “DMAs,” in which those cable
communities are located, along with the DMAs’ ranks, which show the relative size of the
television market, with smaller numbers indicating larger markets.>’®

240.  As graphically illustrated on the map, the systems that carried KATV as a distant
signal serve relatively nearby cable communities, all but the Blytheville, Arkansas, system
within 150 miles of Little Rock (indicated by the dashed-line circle).””’ Most of the systems
carrying KATV as a distant signal were in smaller television markets than Little Rock.””®

241. M. Fritz explained that the other five Allbritton stations carried as distant signals
in 2005 showed similar patterns of carriage by relatively nearby cable systems in adjacent

DMA:s, including a number of instances of “partially distant” carriage where the cable system’s

S1 " Fritz WDT (SP Ex. 19) at 1; Tr. 960-963 (Fritz).

372 Fritz WDT (SP Ex. 19) at 3.

S Fritz WDT (SP Ex. 19) at 3.

3% Fritz WDT (SP Ex. 19) at 3-4; SP Ex. 20; Tr. 965-966 (Fritz).
75 Fritz WDT (SP Ex. 19) at 3-4; SP Ex. 20; Tr. 965-966 (Fritz).
375 Fritz WDT (SP Ex. 19) at 3; SP Ex. 20.

ST Fritz WDT (SP Ex. 19) at 3-4; SP Ex. 20; Tr. 965-968 (Fritz).
578 Fritz WDT (SP Ex. 19) at 3-4; SP Ex. 20; Tr. 965-968 (Fritz).
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subscribers were partially within and partially outside the station’s home DMA.’ " These other
Allbritton stations similarly produced extensive programming of interest to these nearby
regions.

242. A comprehensive analysis of cable carriage data shows that more than 90 percent
of all carriage of distant signals other than superstations occurred within 150 miles of the home
city of the distant signal in 2004-2005.%%!

c. Value of Programs to Nearby Distant Signal Subscribers

243. Mr. Fritz testified that maintaining unique, valued programming is a primary,
critical, strategic goal in the television industry.”®* Non-syndicated original programs produced
by local television stations are unique, and unavailable from any other sources.”®  That
programming is targeted to meet the informational needs of local and regional viewers and is not
duplicated by other video programming providers.584 The availability of a deeper advertising
base in larger television markets generally permits stations in those markets to support the
resources needed to produce higher quality, more frequent and broader-appeal programming, but
even stations in the smallest markets provide news and informational programming available
from no other provider.”®

244. M. Fritz testified, based on his decades of experience in the television industry,
that station-produced programs within the Commercial Television category include many
newscasts, but also sports-related programs such as pre- and post-game shows, special coverage
of local teams, and coaches’ shows, public affairs and “magazine” shows, human interest

o .8 o i 5
specials, local religious services, special coverage of severe weather, and other programs. -

7 Fritz WDT (SP Ex. 19) at 6; SP Ex. 22; Tr. 972-974 (Fritz).
%0 Fritz WDT (SP Ex. 19) at 6; SP Ex. 23; Tr. 972-974 (Fritz).
%1 Ducey WDT (SP Ex. 8) at 8.

82 Fritz WDT (SP Ex. 19) at 2; Tr. 969, 973-974 (Fritz).

83 Fritz WDT (SP Ex. 19) at 2-3.

8 Fritz WDT (SP Ex. 19) at 2.

85 Fritz WDT (SP Ex. 19) at 2-3; Tr. 968-969 (Fritz).

% Fritz WDT (SP Ex. 19) at 2; Tr. 969 (Fritz).
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245.  Mr. Fritz provided lists of the station-produced programs that were broadcast by
KATV and other Allbritton stations in 2005.°*” They included a number of daily and weekly
newscasts, aired in the morning, at noon, in the early evening and at night.” % KATV produced,
in addition to live telecasts of Arkansas Razorbacks games, some five hours of daily newscasts
and news programs, which covered breaking news stories as well as state capital news, state-
wide weather, state-wide and regional sports, and state-wide human interest stories.”

246. Mr. Fritz explained that in the nearby communities outside of the Little Rock
market, regional programming from KATV was particularly valuable.”®® For example, Mr. Fritz
explained that news stories covered by a station in a large, regionally important city — such as
regional economic and educational issues and public funding questions — are likely to have in
impact on others within the same state and the wider region as well. ™!

247. KATV’s weather alerts and special weather programming are preeminent

592

throughout the state.”~ KATV’s Doppler weather technology permits it to provide customized

forecasts and storm tracking of critical importance to residents of central Arkansas, including

those in adjacent DMAs.™"

This service is especially crucial since the markets in the state are at
the confluence of “Tornado Alley” and the “Gulf Hurricane Track,” making them susceptible to
dangerous weather during a majority of the year.594

248. KATV’s station-produced news has for many years been ranked as the top rated
newscast in all day-parts in the entire State of Arkansas by Nielsen, and is the recipient of
numerous awards, including Emmys for Best Newscasts and Edward R. Murrow awards for

news coverage and investigative reporting.595

87 SP Ex. 21, 23; Tr. 966, 972-974 (Fritz).

8 SPEx.21,23.

8 Fritz WDT (SP Ex. 19) at 4; SP Ex. 21; Tr. 966-967 (Fritz).
% Fritz WDT (SP Ex. 19) at 3-5; Tr. 965-969 (Fritz).

1 Fritz WDT (SP Ex. 19) at 3-5; Tr. 965-969, 977 (Fritz).

%2 Fritz WDT (SP Ex. 19) at 5; Tr. 969 (Fritz).

3 Fritz WDT (SP Ex. 19) at 5.

' Fritz WDT (SP Ex. 19) at 5; Tr. 969 (Fritz).

3% Fritz WDT (SP Ex. 19) at 4; Tr. 980 (Fritz).
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249. KATYV was also the exclusive licensee of the University of Arkansas football and
basketball programming.”® Under its arrangement with the University, KATV had the television
rights to all non-network games, and also produced pre/post game analysis programming, weekly
coaches’ shows and season preview/wrap-up shows.”’

250. KATV’s sports coverage of the University of Arkansas’ Razorbacks was of

8

interest to sports fans in the adjacent markets.”®  For residents of a state with no professional

team in any major sport, University of Arkansas games and sports-related programs have an

599

interest almost unmatched in the country. KATV’s sports director was the “Voice of the

Razorbacks,” and KATV’s newscasts were seen by viewers throughout the state as having
unparalleled access to the University’s sports teams.*"

251. In addition to shows featuring coaches and teams from the University of
Arkansas, KATV produced a show featuring the University of Central Arkansas football coach,
and a special about a Little Rock native who rose to prominence as the undisputed world
middleweight boxing chanrlpion.f’01

252, Mr. Fritz also described, based on his experience, how the subject matter of
newscasts produced by a large-market station such as Washington, DC was of interest to people
in smaller markets adjacent to the Washington station’s home market.*%*

253. Based on his experiences with the Allbritton stations, Mr. Fritz concluded that
cable subscribers in nearby smaller markets outside of the stations’ own market value having
access to the distant stations’ locally-produced news and other programs, because of their unique
coverage of regional and state-wide news and their coverage of sports teams that have a broad

regional following.603

% Fritz WDT (SP Ex. 19) at 4; Tr. 969 (Fritz).
T Fritz WDT (SP Ex. 19) at 4.

8 Fritz WDT (SP Ex. 19) at 4-5; Tr. 969 (Fritz).
" Fritz WDT (SP Ex. 19) at 4-5; Tr. 969 (Fritz).
600 Fritz WDT (SP Ex. 19) at 4-5; Tr. 969 (Fritz).
01 Fritz WDT (SP Ex. 19) at 4-5; Tr. 969 (Fritz).
602 Tr, 973-974 (Fritz); SP Ex. 23.

83 Fritz WDT (SP Ex. 19) at 3-5; Tr. 974 (Fritz).
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d. Clustering and Market Size Patterns

254. The regional appeal of station-produced programs described and illustrated by
Mr. Fritz is particularly significant because of the “clustering” phenomenon described by Dr.
Ducey.®”  Rather than being carried far from their home markets, the vast majority of non-
superstation distant signals are carried relatively close to home.*”

255. Mr. Fritz’s testimony is also consistent with Dr. Waldfogel’s testimony regarding
the market size patterns of distant signal c:«:lrriage.606 Distant signals that provide programs
different from those already available from local sources would be expected to be more
beneficial to a cable system.ém Dr. Waldfogel’s analysis of carriage data for 2005-2 showed that
as the market size in which the cable system is located decreases, and the average number of
local signals correspondingly decreases, the average number of distant signals the cable systems
608

retransmit increases.

e. Further Corroboration of PTV’s Adjusted Bortz Share
(i) Testimony of Linda McLaughlin
256. Ms. McLaughlin testified that it is not surprising that distant PTV programming is
highly valued by those that carry it.*® In 2004-05, virtually all cable subscribers in the United

States received a local and/or distant PTV signal.®'® A substantial portion of those with a distant

PTV signal had no local PTV signal.ﬁl] Specifically, in 2004-05, 27 percent of Form 3

%4 Ducey WDT (SP Ex. 8) at 8; SP Ex. 17.

695 Fritz WDT (SP Ex. 19) at 6; Ducey WDT (SP Ex. 8) at 8; SP Ex. 17; Tr. 972-974 (Fritz).
606 See Fritz WDT (SP Ex. 19) at 3-4.

607 Wwaldfogel WDT (SP Ex. 18) at 4.

608 wWaldfogel WDT (SP Ex. 18) at 5.

699 McLaughlin WDT (SP Ex. 6) at 10 n.19.

610 McLaughlin WDT (SP Ex. 6) at 10 n.19 (citing CDC data).

11 McLaughlin WDT (SP Ex. 6) at 10 n.19 (citing CDC data).
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subscribers with a distant PTV station had no local PTV station.®’* For such subscribers, a
distant PTV signal was the only way they could receive PTV prograumm'ng.613

257. Responding to a question from Judge Roberts about whether she compared the
types of programming available on public television with that available on cable networks, Ms.
McLaughlin testified:

[N]ature programming on the Discovery Channel has moved more
toward reality TV. I think the Deadliest Catch was introduced in
2005, and that’s one of [the Discovery Channel’s] very popular
programs, but it’s not at all the kind of nature program that would
be on public television; . . . on Animal Planet, they introduced, in
the early maybe 2002-2003, the show Animal Cops, about people,
you know, arresting people for mistreating their pets. And, again,
that’s not the kind of nature show that would be on public
television. So I’ve noticed this trend on the cable networks, that
there’s more of a shift to reality-based Erogramnﬁng, which is less
of the type that’s on public television.®’

(ii) Testimony of John Wilson

258. As part of the Settling Parties’ direct case, the Public Broadcasting Service (on
behalf of the Public Television Claimants) sponsored testimony from John Wilson. John Wilson
is the Senior Vice President and Chief TV Programming Executive at the Public Broadcasting
Service (“PBS™).%"> Mr. Wilson oversees all PBS television programming services, and during
the period 2004 and 2005, he had direct responsibility for the public television programming that
PBS supports and distributes to its member stations.’'® With more than 27 years of involvement
with PBS programming, Mr. Wilson has become acutely aware of what programming appeals to
viewers and has gained an understanding of the decisions that cable operators must make when

choosing what programming to carry and of the factors that influence those decisions.®"’

012 McLaughlin WDT (SP Ex. 6) at 10 n.19 (citing CDC data).
813 McLaughlin WDT (SP Ex. 6) at 10 n.19.

814 Tr. 416-17 (McLaughlin).

15 Wilson WDT (SP Ex. 5) at 1.

616 Wilson WDT (SP Ex. 5) at 1.

817 Wilson WDT (SP Ex. 5) at 2.
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259. Mr. Wilson testified that cable operators value distant public television signals
because public television programming appeals to a wide variety of cable subscribers — ranging
from parents to young children to music lovers to subscribers who value high-quality news and
educational programs — and because distant public television stations differentiate their
programming schedules from local public television stations in order to offer a broader array of
programming and scheduling choices.®'®

260. Cable operators add distant public television signals to the channel line-up
because of the rich diversity and high-quality programming available on public television
stations.®’® In 2004 and 2005, PBS stations continued to offer the best of the best programming
in a diverse range of areas, including children’s programming, such as SESAME STREET,
ARTHUR, and CAILLOU; science programming, like NOVA and NATURE; dramatic
programming, like MASTERPIECE THEATRE and MYSTERY!; performing arts
programming, including GREAT PERFORMANCES and LIVE FROM LINCOLN CENTER;
and news and public affairs programming, such as FRONTLINE and THE NEWSHOUR WITH
JIM LEHRER.**

261. Cable operators benefited from a number of new programming series and
initiatives that were launched in 2004 and 2005, such as the public affairs program
FLASHPOINTS USA, children’s program MAYA & MIGUEL, and a Health Initiative that
funded four important programs to increase awareness of public health issues.®”!

262. In 2004 and 2005, PBS provided its member stations with access to over 3700
hours of original, first-run programming.®”® This programming is explicitly formulated and

: . S . 23
structured to achieve diversity in terms of content, format and audience.’

18 Wilson WDT (SP Ex. 5) at 8-20.

1%  Wilson WDT (SP Ex. 5) at 18; see also Meyka WDT (SP Ex. 4) at 12 (“Live sports
programming, local news and public affairs programming and public television
programming are particularly important components of the [cable system] offering because
they bring unique content that may not be available on other channels in the line-up.”).

620 wWilson WDT (SP Ex. 5) at 2, 7-15, 16-18, PTV 04-05 Ex. 2, PTV 04-05 Ex. 8.
621 Wilson WDT (SP Ex. 5) at 2-3, 9-10, 12.

622 Wilson WDT (SP Ex. 5) at 7.

623 Wilson WDT (SP Ex. 5) at 7.
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263. Public television programming received widespread critical acclaim in 2004 and
2005.°** For its 2004 and 2005 seasons, public television programming won numerous awards,

including six duPont-Columbia University awards, 10 Peabody awards, and 50 Emmy awards.

Such critical acclaim is highly valued by cable operators.®*

264. Public television stations have a loyal fan base that made nearly $750 million in
voluntary contributions for fiscal years 2004 and 2005.°%° Cable operators that retransmitted
distant public television signals during this period capitalized on subscribers’ avid interest in
public television programming.®*’

(iii)  Testimony of Other Witnesses

265. Ms. Judith Meyka, who has experience in the valuation and acquisition of

television programming from her years working for major cable operators such as Comcast and
Adelphia Communications, presented testimony sponsored by the Joint Sports Claimants.**®
Ms. Meyka testified to the relatively high value of PTV programming:

[1]t is possible that a cable operator in a system without a local
public television programming station might place a higher value
on that category of programming because of the nature of the
content in that it is generally unavailable elsewhere and includes
popular programs (such as certain children’s shows) that are
readily recognized by a subscriber.®”

Ms. Meyka also testified that:

I think that public television is one of those things, particularly if
you don’t have a public television station that is local to your
system, that it has kind of that special unique appeal to subscribers,
special interest programming that . . . subscribers . . . are aware of,
definitely culturally relevant, and, oftentimes, things that are
specific to . . . special interests. ... One thing that always comes
to mind with respect to public [television] i1s — is children’s

2% Wilson WDT (SP Ex. 5) at 20-22, PTV 04-05 Ex. 4, PTV 04-05 Ex. 7.
625 Wilson WDT (SP Ex. 5) at 20, PTV 04-05 Ex. 4.

626 Wilson WDT (SP Ex. 5) at 24.

627 Wilson WDT (SP Ex. 5) at 24.

628 Meyka WDT (SP Ex. 4) at 2—4.

629 Meyka WDT (SP Ex. 4) at 12.
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programming and, in particular, Sesame Street, because everybody
knows what that is.**

266. In response to a question from Judge Roberts asking why PTV programming is
not as fungible as movies and syndicated programs, Ms. Meyka explained how PTV
programming actually is quite unique from programming available on other cable networks, and
from syndicated programming and movies:

[Plublic television, by its nature, has really — they strike a chord
with subscribers [that have] their own specific favorites on public
television. Ido think it’s a little bit more unique . . . there is a little
bit more of a — kind of an identification with the — with the
customer and with the subscriber of certain things that public
television does . . . I definitely do think that, in general, there are
specific programs and shows, things that aren’t available
elsewhere, that the subscriber does value in making their — their
decisions on what to watch. . . . I do think that, potentially, those
same people [customers that would not necessarily make a
decision on whether or not to be a subscriber or stop being a
subscriber based on whether the cable system carries a particular
syndicated series] could be making decisions on if you carry some
type of public . . . programming, because it is a little bit of a
different nature than syndicated series and movies have.®!

G Response to Criticisms of the Bortz Survey

267. Constant sum surveys, conducted by Bortz Media and its predecessors, have been
performed throughout the history of the cable royalty distribution proceedings. Since 1983, the

632 Although a variety of

basic approach and methodology have remained essentially the same.
criticisms have been leveled against the Bortz surveys (as well as other constant sum surveys)
throughout the years, to the extent such criticisms could be addressed consistent with the

constant sum methodology employed, Bortz Media has remained responsive to improving the

630 Tr, 284 (Meyka).

631 Tr. 288-92 (Meyka).

632 See Bortz Report (SP Ex. 2) at 28 (“Beginning in 1983 the basic approach and

methodology have remained essentially the same.”).

105



design and execution of the Bortz survey.”“3 Where a criticism could not be addressed by the
constant sum methodology, or where the designers of the Bortz survey believed that the
criticisms were inappropriate, both representatives from Bortz Media and the JSC have put forth
testimony as to the reasons why the survey design was not changed to respond to those
criticisms.®*  As a result of these modifications, the Bortz survey has been refined to be more
closely tailored to the needs of the CRTs, the CARPs, and now the CRJs in making royalty
allocations. As. Mr. Trautman states:

In the more than twenty-five years that have followed, a continual
effort to refine and improve the Bortz Media cable operator
surveys has been made — giving consideration to issues raised by
the CRT and CARP, as well as by other claimants. The surveys
completed for 2004 and 2005 reflect the benefit of those efforts. b

1. Program Categorization
268. Program Suppliers have raised various criticisms, all of which have been asserted
in prior proceedings, about the category descriptions and wording of the Bortz surveys. These
criticisms relate to essentially the same claim: that respondents to the Bortz surveys would have
been confused by the category descriptions and would not have properly allocated relative values

for each claimant category.®*

633 See Bortz Report (SP Ex. 2) at 28 (“Bortz Media has made a number of refinements over

the years to address concerns raised in prior proceedings.”).

634 See generally, Response to Criticisms of the Bortz Survey, infra 9 267 - 308.

635 See Bortz Report (SP Ex. 2) at 28.

636 Program Suppliers have raised the related criticism that the respondents were valuing

broadcast or cable network programming. They first raised that criticism regarding the
1978 BBDO survey. BBDO responded by changing the wording of the question (and there
was significant decline between 1978 and 1979 in the movies share). As the CRT noted in
the 1979 proceeding, the “survey in this proceeding was careful to distinguish between
distant signal programming and ‘made for cable’ programming and between network and
nonnetwork sports; the study also focused only on distant signal programming that was
actually imported.” 1979 CRT Determination, 47 Fed. Reg. at 9882.

Bortz Media also was careful in the 2004-05 surveys also to direct the respondents’
attention to those distant signals that the respondents actually imported. For those
respondents whose systems system carried distant network stations, the respondents were
reminded on three separate occasions that network programming should be excluded.
First, the respondents were asked what types of programming on these distant stations,

Footnote continued on next page
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a. Historical Criticisms

269. When the cable operator survey was first introduced, concerns were raised about
the wording of the descriptions of the various programming categories.” In the 1983 study,
BBC developed category definitions that improved upon those used in earlier BBDO surveys.538
These BBC categories were retained in the 1986 through 1991 surveys except that BBC added
two new categories in 1986 to 1992 surveys to represent the Devotional and Canadian
Claimants.®*®  While acknowledging the complexity of the task, the CRT in its 1989
Determination continued to express desire for enhanced programming definitions.®*®  In
response, the 1992 survey was revised to use category descriptors based on the definitions
developed by the CRT itself.**! As a result of improvements over previous iterations, the 1990-
92 CARP made no reference to any concern with the category definitions used in the 1992 Bortz
survey, despite criticism of the category definitions by one of the Program Suppliers’

642

witnesses. Indeed, the category definitions used in the 1992 survey have been used in all

subsequent surveys including those conducted for 1998, 1999, 2004 and 2005 643
270. As Mr. Trautman has explained, the Bortz surveys from 1992 on have provided

respondents with program categories that are readily understood in the industry and that come as

Footnote continued from previous page

other than “national network programming from ABC, CBS, and NBC,” were most
popular with subscribers. Then the respondents were asked whether they feature any
programming from these distant stations, other than “network programming from ABC,
CBS, and NBC,.” in their advertising and promotional efforts to attract and retain
subscribers. When respondents were finally asked to estimate the relative value of the
programming categories on these distant stations, they were expressly asked to provide
values for the programming actually broadcast on these stations “other than any national
network programming from ABC, CBS, and NBC.” SP Ex. 2, App. B, Version H at 2, 3 4.

637 See Bortz Report (SP Ex. 2) at 30.

638 See Bortz Report (SP Ex. 2) at 30.

639 See Bortz Report (SP Ex. 2) at 30.

640 See 1989 CRT Determination, 57 Fed. Reg. at 15300.
641 See Bortz Report (SP Ex. 2) at 30-31.

642 See 1990-92 CARP Report at 56-57.

643 See Bortz Report (SP Ex. 2) at 31.
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close as possible to corresponding with the categories established in the distribution
prt:)ceedings..ﬁﬂ‘4 Mr. Trautman has acknowledged the potential for some programming to be
interpreted as belonging to one category when for the purposes of these proceedings it may
belong to another; however, he has considered this programming to be “fringe” programming
that would not likely affect the Bortz respondents’ overall relative program valuations.”* He

also has explained that it would be inappropriate to use program examples in the Bortz surveys

because such examples necessarily exclude programming types not included as examples.646

271.  In the 1998-99 proceeding, Program Suppliers argued that Bortz respondents were
confused about what programming comes within each category. They pointed to the testimony
of one JSC witness -- a cable operator who supposedly miscategorized two programs when
questioned by the CARP -- as “conclusively demonstrating, in Program Suppliers’ view, that
miscategorization of programs by respondents to Bortz Media surveys is considerable and
invalidates the results.”®’ The Register and Librarian rejected that argument for two reasons
that apply equally in this proceeding:

First, the Panel was not presented with evidence that demonstrated
sufficiently widespread miscategorization of programs by Bortz
Media respondents that would likely affect the survey results. Mr.
Egan's responses to Arbitrator Young reflect only how he might
respond and were offered by someone who could not recall if he
had ever completed a Bortz Media survey. Second, and more
importantly, the Bortz Media surveys do not question cable
operators as to individual programs, but rather question them as to
the value they attach to categories of programs. See Trautman Tr.
at 324-25 (Respondent are “not thinking about each and every
program that is aired on that signal. They are thinking about the
general categories of program."). If Program Suppliers pointed to
evidence that demonstrated that Bortz Media respondents
misapprehended entire categories of programs when assigning

644 See Bortz Report (SP Ex. 2) at 30; Tr. 85-86, 90-91 (Trautman)..
645 See Bortz Report (SP Ex. 2) at 30.

046 See Bortz Report (SP Ex. 2) at 30.

647 1998-99 Librarian Order, 69 Fed. Reg. at 3615.
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them value, then the Panel might have been required to address
such contentions. That is not the case here . . . %

272. In this proceeding, Program Suppliers have not come forward with the type of
evidence that the Register and Librarian contemplated in their 1998-99 order quoted above.

b. Kessler Study

273. In this proceeding, Program Suppliers did not present a survey expert to critique
the program categories used in the Bortz surveys or otherwise address the Bortz methodology.®*
And they have not introduced any testimony from cable industry witnesses who offered either
anecdotal or empirical evidence to support their claim that there was in fact confusion among the
Bortz survey respondents. In earlier proceedings Program suppliers attempted to measure the
value of a “minor sports” category by introducing the share of distant signal viewing minutes
attributable to that category. ol Program Suppliers have not presented any such evidence in this
proceeding.

274.  In rebuttal, Ms. Kessler of MPAA presented a study comparing the number of
minutes of JSC programs on stations carried as distant signals in 2004-05 with other “sports™
programs. According to Ms. Kessler, these other sports included “golf, ice skating, the
Olympics, wrestling, boxing, poker, fishing, hunting, bowling, volleyball, bicycle riding,
gymnastics, sports talk shows, motorcycle racing, triathlons, tennis, horseracing, diving, high
school sports, and the like.”%!

275. Ms. Kessler’s tonnage analysis did not attempt to weight the minutes on each
station by instances of carriage or subscriber reach.®* Thus, Ms. Kessler weighed a minute on

WGN, the most widely-imported distant signal in 2004-05 (carried by over 70% of the systems

648 Id. at 3615 (emphasis added).

649 Professor Rubin discusses program categories but does not compare the categories in the

Bortz Survey and offer any conclusions about the categories used there or how they should
be modified (if at all).

g0 See, e.g., 1979 CRT Final Determination, 47 Fed. Reg. at 9881 (showing that “minor
sports” received a 1% share of viewing .

®1 PSEx. 13 at 3.
652 Ty 3253 (Kessler).
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and as the only distant signal on about 50% of the s.ysterns.)65 3, the same as a signal carried by a
single system.654 The only program that Ms. Kessler was able to identify in the *“non-JSC”
category on WGN in 2004 and 2005 was the Babe Winkelman Good Fishing Show, and Ms.
Kessler could not say whether that program would have been confused with JSC or sports
prograrmning.ﬁ55

276. Ms. Kessler failed to present any empirical evidence about how many of the
programs included in the “non-JSC sports” category would have been confused with the
programs in the JSC category. Ms. Kessler was unable to provide any estimate about the extent
to which survey respondents would have been confused. For instance, she could not say what
proportion of the minutes of non-JSC sports programs she identified as “Program Supplier”
programming consisted of programs that survey respondents might confuse with JSC
programming.®®® And she conceded that there would not be confusion with respect to all of
those minutes.®’ Program Suppliers have never, for instance, shown that cable operators would
confuse “wrestling” programs with live sporting events that do not involve pre-determined
outcomes.®®

277. Ms. Kessler suggested that there might be confusion given the fact that Tribune
Media classifies certain programs in the JSC category as “team sports” (Major League Baseball,
National Football League, National Basketball League, National Hockey League, etc.) while
omitting other sports programs involving some team competitions.ﬁ'59 However, Tribune Media,
which provides programming data to the industry as part of its regular course of business, treats
“team sports” programming in the JSC category differently by using separate codes for such

programming that do not apply to other sports programs that may involve team competition.®®

3 Trautman WRT (SP Ex. 57) at 15.
654 Tr. 3253 (Kessler).

655 Tr. 3260 (Kessler).

6% Tr. 3257 (Kessler).

057 Tr. 3257 (Kessler).

6% Tr. 2396-97 (Crawford)..

659 Tr. 3262-3264(Ducey).

660 1d.: Ducey WDT (SP Ex. 8) at 5-6.
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Moreover, neither Ms. Kessler nor any other Program Supplier witness presented evidence that
there were in fact other team sports telecasts and the extent to which those programs were
actually carried in the distant signal universe in 2004-05 We do not know from the record, for
instance, what proportion of the minutes of non-JSC sports programs Ms. Kessler identified fell
into categories such as “wrestling” as opposed to other types of non-JSC sports programs (such
as golf or tennis).

278. With respect to pre-game and post-game shows, she introduced no testimony
about how much of this programming was station-produced and therefore belonging to
Commercial Television Claimants (one of the Settling Parties).®®' Ms. Kessler did not provide
any information as to the amount of time occupied by any of the particular sports programs that
she had identified as not coming within the JSC claim. For example, when asked whether she
was aware that golf represented less than one percent of the “minutes” of non-JSC sports
programs in her analysis, Ms. Kessler was unable to confirm or deny such a possibility.*®*

279. Moreover, with respect to the minutes that were identified, Ms. Kessler did not
attempt to value the non-JSC programming falling under the umbrella of “sports” programming.
The Program Suppliers did not, for instance, introduce any quantitative testimony from Professor
Ford or anyone else about the value of these minutes compared to the JSC programs. Program
Suppliers also failed to introduce any information about the non-JSC sports programs they
identified that might allow for some inference about the value of such programming. For
instance, not only did Program Suppliers fail to show how much golf or tennis was broadcast in
the distant signal universe, they presented no evidence about what type of golf and tennis
broadcasts were shown. No evidence was presented that any of the men’s or women’s

professional tours in golf or tennis had a single non-network broadcast carried by a distant signal

in either 2004 or 2005.

1 Tr, 1604-05 (Kessler).
662 Tr, 3265 (Kessler).
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2. Respondent Qualifications

280. The early BBDO surveys were directed at top executives of cable MSO’s.%%
Beginning in 1983, BBC redesigned the survey to focus on interviewing management at the
system level to obtain responses from those “most familiar with programming carried by the

004 The CRT determined that the BBC survey was properly designed in this respect to

system.
“ascertain the proper individual.”®° However, in the 1989 proceeding, the CRT expressed
concern regarding the qualifications of 11% of the survey respondents and their involvement in
the program budgeting process.®® In light of the concerns expressed by the CRT in the 1989
case, Bortz Media redesigned the questionnaire in the 1992 survey and in subsequent surveys so
that responses would be obtained from the person “most responsible for programming decisions

2067

at the cable system. This approach has been utilized in all subsequent surveys, and

respondents in 2004 and 2005 consisted overwhelmingly of general managers or senior
programming and marketing executives.*®®

281. Program Suppliers, however, suggest that the survey respondents are not the
proper target group because the system level respondents are not responsible for program
acquisitions. Although the Bortz survey seeks the person at each cable system most responsible
for programming decisions, Program Suppliers appear to contend that programming decisions
are made at the corporate level and that survey respondents may not be capable of providing

meaningful answers in response to the survey. One Program Supplier witness, Howard

Homonoff, testified that programming decisions are typically driven by corporate executives and

603 See Bortz Report (SP Ex. 2) at 29.

664 See Bortz Report (SP Ex. 2) at 29.

605 See 1983 CRT Determination, 51 Fed. Reg. at 12810.
666 See 1989 CRT Determination, 57 Fed. Reg. 15301.

667 See Bortz Report (SP Ex. 2) at 30. Although Bortz survey was redesigned for the 1992
proceeding, Bortz Media asserts that the respondents to the 1989 through 1991 surveys
were qualified and were likely involved in program budgeting, as they were
overwhelmingly individuals with general management, marketing or programming
responsibilities. See Bortz Report (SP Ex. 2) at 30.

668 See Bortz Report (SP Ex. 2) at 47-48.
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not at the individual system level.*®® Mr. Homonoff’s testimony focused on the market for cable
networks, and he specifically described the negotiation process that takes place between
corporate cable executives and large media companies like Disney, Fox, NBC Universal, and
Turner Broadc:atsting.670

282. Notably, Mr. Homonoff recognized that even with respect to these cable
networks, corporate executives seek input from other “stakeholders,” including *“general
managers and other personnel in the field with local programming responsibilities.”®”' Thus, he
concedes that there are individuals with programming responsibility at the local level. He does
not specifically address where distant signals fall in terms of local or national responsibility, but
Ms. Meyka, the only witness in this proceeding who worked for a MSO during 2004-05, was

%72 While corporate executives have final responsibility for distant signal

explicit on this point.
carriage decisions, they rely heavily on the general managers and field personnel and largely
defer to their recommendations due to the fact that the local personnel better understand how a

673 That is in keeping with the

particular signal fits the needs of that individual cable system.
testimony of Rick Ducey, who testified about the regional nature of much of the distant signal
(:aurriage.674

283.  As the 1998-99 CARP found, the Bortz respondents are cable industry executives

actively involved in the process of making decisions regarding the selection of programming.675

69 Homonoff WDT (PS Exhibit 7) at 4.
870 14 at 6.
L JF arT

672 Tr. 390-91 (Meyka). Mr. Homonoff, by contrast, has not worked for a MSO since 1996,
when he left Continental Cablevision. Tr. 1758 (Homonoff).

73 Tr.390-91 (Meyka).
7 Ducey WDT (SP Ex. 8) at 8.

75 See 1998-99 CARP Report at 19; see also Crandall WDT (SP Ex. 3) at 8; Tr. 230-31
(Crandall); Tr. 390-91 (Meyka) (describing the process in which MSOs defer to local
system operators for programming decisions); Duncan WDT (SP Ex. 1) at 7
(“Consequently, the cable operators and, specifically, the programming decision-makers
(and not, for example, the viewers) are the relevant group to be sampled.”
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Indeed, Dr. Crandall testified that in a competitive environment, absent compulsory license

statutes:

[Plrogram director[s] — those people that make programming
decisions at the individual cable systems...would be the ones
making the purchase decisions from the copyright owners or from
brokers or agents representing the copyright owners.®’

284. The 1998-99 CARP also found that cable operators must constantly assess the

value of alternative types of programming — such as news, sports, movies and series — when

67

deciding to carry a new program service or drop an existing service 7 and are aware of the

demographics of their systems’ markets and the kinds of programming that will increase demand

678 As Ms. Meyka testified, “the value of any particular programming to a

2679

for subscriptions.
cable operator is derived from the perceived value of such programming to the subscriber.
Indeed, the U.S. Court of Appeals for the D.C. Circuit acknowledged the prudence of using the
Bortz survey to measure relative value specifically because cable operators consider viewing
data in assessing the value of programming options. The Court stated:

“Nor did the CARP act unreasonably in declining to rely on
Nielsen for direct evidence of viewing, as Bortz adequately
measured the key criterion of relative market value...Moreover, as
the CARP put it, Bortz ‘subsumes infer alia all viewing data that a
CSO might consider when assessing relative value of programming

535680

groups.

676 See Tr. 230-31 (Crandall).

77 See 1998-99 CARP Report at 20; see also Meyka WDT (SP Ex. 4) at 4 (“Cable operators,
therefore, must constantly assess the value of the programming they include within a
channel line-up to ensure maximum subscriber satisfaction.”).

678 See 1998-99 CARP Report at 20; see also Meyka WDT (SP Ex. 4) at 4 (“The objective for
any distributor is to provide programming options that will result in maximum subscriber
growth and minimal loss of existing subscribers.”); Tr. 390-91 (Meyka) (stating local
system operators know their constituency); Tr. 389 (Meyka) (cable operators will make
their “own kind of evaluation” and “build a package that’s going to appeal to the widest
number of subscribers™).

7 See Meyka WDT (SP Ex. 4) at 4.

80 Program Suppliers v. Librarian of Congress, 409 F.3d at 402.
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285. Finally, Mr. Trautman testified that a person must respond affirmatively to the
qualifying question in order to participate.®®' The results of the survey indicate that many of the
respondents deemed most responsible for programming decisions were regional cable officials
(approximately 38% in 2004 and 27.5% in 2005).°% Thus, where individual system employees
do not have programming responsibility, the survey appears to address this by requiring the
interviewer to talk with someone who has that responsibility.683

. Criticisms by Dr. George Ford

286. Program Suppliers’ Dr. George Ford claims that the Bortz survey results do not
reflect market value and fail to incorporate the amount of programming carried.

a. Supply Side/Willingness to Pay

287. Dr. Ford’s chief criticism, one that Program Suppliers have raised before, is that

the Bortz survey measures only willingness-to-pay and not the amounts that cable operators

%84 1n Dr. Ford’s view, the Bortz results cannot be translated

would actually pay in a free market.
into market values unless the demand curves for all program types are linear and the demand
elasticities are the same at the selected quantities -- a situation he considers “implausible.”®® Dr.
Ford further argues that valuations based upon willingness to pay will give way when sellers deal
with multiple competing buyers (“Tom, Dick and Harry”) and sell exclusively to only one of
them.®*

288. A similar argument was previously asserted by Dr. Stanley Besen on behalf of the
Program Suppliers. For instance, in the 1989 proceeding, the CRT observed that:.

Dr. Besen disagreed that the Bortz survey bore any relationship to
marketplace value. The Bortz survey measures the total value to
cable operators of all programs in a given category (the
marketplace value plus the consumer surplus). A survey
demonstrating the relative total value of seven different program

81 Tr. 65-66 (Trautman).

682 SP Exhibit 2 at 49.

683 Id.

68 George Ford WRT (PS Ex. 16) at 6-8.
685 George Ford WRT (PS Ex. 16) at 7.

68  George Ford WRT (PS Ex. 16) at 10-11.
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types would not demonstrate the relative marketplace value of
those program types except where the demand curves for all
program types are linear and the demand elasticities are the same
for all program types at the equilibrium prices. . . . Dr. Besen
contends that these conditions are stringent and there exists no
evidence to support that these conditions exist.%®’

Dr. Ford repeats that argument here.%*®

289. Several witnesses, testifying on behalf of JSC and other parties, have provided
responses to Dr. Besen’s testimony in the various proceedings.689 In the 1998-99 proceeding, the
CARP resolved this issue:

Clearly, Bortz does not directly survey the seller’s perspective.
But this does not materially undermine the utility of Bortz, and
does not inform us whether any particular claimant group should
receive more or less than implied by the Bortz survey. As
previously addressed in some detail, we believe the demand side
would more likely determine relative values of programming in an
unregulated marketplace than the supply side... Moreover, it is
probable that when responding to the survey, experienced CSO
executives have incorporated their understanding of the seller’s
side of the marketplace. See Tr. 262-63 (Trautman). For these
reasons, we see no need to make the tortuous adjustments to the
Bortz results based upon our subjective assessments of the seller’s
perspective.690

290. The 1998-99 CARP’s decision rested on a number of grounds, including the lack
of record evidence that factoring supply side considerations into the equation would raise or
lower any one claimant’s Bortz share.””! N otwithstanding the CARP’s conclusions, the Program

Suppliers offer no new evidence on these points.

687 1989 CRT Determination, 57 Fed. Reg. at 15296 (citations omitted).
68 George Ford WRT (PS Ex. 16) at 6-8.

6% See 1983 CRT Determination, 51 Fed. Reg. at 12795; 1990-92 CARP Report at 55; 1998-
99 CARP Report at 22 (discussing supply side testimony including responses to Besen
based upon economic principles relating to forced sales and all-or-nothing choices).

6% 1998-99 CARP Report at 22 (emphasis added) (citation omitted).
1 1998-99 CARP Report at 22 (emphasis added) (citation omitted).
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291.  All parties in this proceeding other than Program Suppliers believe that constant
sum surveys of cable operators provide reliable and valid estimates of relative market value®?;
only Program Suppliers’ Dr. Ford disagrees (although Program Suppliers’ other economist, Dr.
Gruen, relies upon a constant sum survey to demonstrate the relative value that cable subscribers
attach to progranuning).693 And both Dr. Waldfogel and Dr. Crawford explained in this
proceeding that because of the nature of the cable market and the distant signal market in
particular, relative values would be determined by the relative demand for the programming
rather than supply-side factors.®*

292.  Neither Dr. Ford nor any other witness testified that Settling Parties would receive
less (and Program Suppliers would receive more) than their Bortz share if supply side
considerations were taken into account.’””  For example, there is no showing that, in Dr.
Ford’s/Besen’s terminology, the elasticities of demand for Program Suppliers’ programming are
different from that of the programming represented by the Settling Parties -- or that if they are
different, those differences would result in the Program Suppliers’ programming receiving more
than their Bortz share in a free market.

293. According to Mr. Trautman, the respondents answer the survey’s valuation
question with their actual market experience in mind.®® In fact, the 1998-99 CARP concluded
that the budget provided by cable operators responding to the Bortz survey represents an

expected market outcome and not simply the amount the cable operator is willing to pay.697

%2 Bortz Report (SP Ex.2) at 10; McLauglin WDT (SP Ex. 6) at 6..
3 Gruen WDT (PS Ex. 8) at 27-28.

94 Tr. 750 (Waldfogel).

95 George Ford WRT (PS Ex. 16) at 11.

6% Bortz Report (SP Ex.2) at 33-34.

%7 Bortz Report (SP Ex.2) at 37 (“We believe . . . the survey does reflect the respondents’

understanding of the marketplace prices of the different kinds of programming -- which is
a reflection of the ‘supply side.” The cable system operators surveyed are active in the
marketplace for cable programming and are familiar with the rates charged by sellers of
various genres of cable networks.”).

117



b. Failure to Remind Operators About Quantities of Various
Programs

294. Dr. Ford also argues that because the interviewer does not tell the respondent
cable operator the “quantities” (presumably the aggregate program time) of distant signal
program categories they carried, the respondents may have valued programming they did not
carry.”®  Again, this same criticism was leveled by Dr. Besen at the start of the supply side
debate.*” In support of this position, Dr. Ford cites only the fact that, according to Mr.
Trautman, Bortz was unable to confirm that two of the over 300 respondents to the 2004-05
surveys actually carried sports on their distant signals because the programming information was
not available (although he could confirm that they did carry sports in subsequent years).m If
these two respondents are removed from the sample pool, the 2004-05 survey results are
virtually unchanged.701

295. Dr. Ford and the Program Suppliers have not come forward with any evidence
that any of the Bortz respondents may have valued programming they did not carry -- other than
to rely upon the two questionable incidents that were discussed in the Bortz Report.m' Dr. Ford
also failed to present any evidence that not providing respondents with an estimate of program
category “quantity” results in survey responses that are biased against Program Suppliers.m3
Moreover, as the testimony regarding the use of “program examples” in the Gruen subscriber

survey illustrates, the evidence suggests there may be significant response biases associated with

providing selected information to survey respondents. See SP PFOF 502-515.

%8 George Ford WRT (PS Ex. 16) at 11.

% See 1983 CRT Determination, 51 Fed. Reg. at 12795 (“Besen found it critical in
ascertaining how much cable operators would pay for different program types to know the
amount of supply of different programs and whether the supplier was willing to sell dearly,
cheaply, or offer the programs for nothing™).

L George Ford WRT (PS Ex. 16) at 9. (sole evidence cited was failure to confirm sports

carriage on two signals).

1 See Bortz Report (SP Ex. 2) at 39-40; Tr. 158-62 (Trautman).

702 George Ford WRT (PS Ex. 16) at 9. (sole evidence cited was failure to confirm sports

carriage on two signals).

0 George Ford WRT (PS Ex. 16) at 10 (testimony detailing this criticism did not rely on any

empirical proof of harm).
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296. In the 1998-99 proceeding, Mr. Trautman testified that he could not confirm that
one Bortz respondent who accorded some value to sports actually carried distant signal sports
(and that another respondent for which he could not confirm sports carriage valued sports at
zero).”™ The 1998-99 CARP concluded that the appropriate remedy in such a situation is simply
to remove the valuations of the respondent at issue.”® As noted above, doing so has no material
impact upon the 2004-05 Bortz survey results.”®

4. Canadian Criticisms
a. Criticisms by Gary Ford

297. In his written rebuttal testimony, Dr. Gary T. Ford states the following:

The Bortz survey does not provide reliable information regarding
the value of programming on Canadian distant signals for two
reasons.  First the disproportionate stratified sampling plan
“undersamples” strata 1 and 2 (the low royalty strata) and
“oversamples” strata 3 and 4 (the high royalty strata). Second, the
focus of the questionnaire on the unaided recall of “most popular”
programming just before the key question on relative value of
programming...has the effect of reducing the likelihood that cable
operators will think about the value of nice programming to their
systems.””’

298. Dr. Ford further testifies that the “Bortz sampling plan, did not interview a
sufficient number of cable system operators who imported French-language distant signals to
draw any conclusions about the value of import French-language signals.”m8 In contrast, Dr.
Ford notes, the 2004 Ford-Ringold survey, for which Canadian claimants presented results,
“interviewed 11 of 19 cable system operators who imported a French-language distant signal,
and the 2005 survey interviewed 11 of the 19 cable system operators who imported a French-

language distant signal.”709

%% Bortz Report (SP Ex. 2) at 36-37.
5 See 1998-99 CARP Report at 20-21.
7% Bortz Report (SP Ex. 2) at 39

7 Ford WRT (CDN Ex. R-2) at 4-5.
% Seeid. at 13.

9 Seeid. at 13, fn. 5.
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299. With regard to Dr. Ford’s first criticism of the Bortz survey, Bortz Media
obtained responses from 11 systems that carried Canadian signals in the 2004 survey.”'’ Tn

"1 The number of Bortz

2005, Bortz Media obtained responses from 13 comparable signals.
respondents who carried Canadian distant signals increased significantly from the number of
similar respondents reported in the 1998-99 proceedings. For example, in 1998, only 2 of 66
systems that carried distant Canadian signals were included in the Bortz survey and in 1999, only
3 of 62 systems were included.”” 1In stark contrast, in 2004, 11 (18%) of the 61 total Form 3
cable systems that carried distant Canadian signals responded to the Bortz survey; in 2005, the
comparable numbers are 13 (25.5%) of 51 systems.713 With the McLaughlin and Gary Ford
adjustments discussed below, the 2004 Bortz survey results can be attributed to 13 (21.3%) of
the 61 systems with distant Canadian signals; the 2005 results reflect values from 16 (31.4%) of
51 sysﬂ:erns.ﬂ4

300. Indeed, the number of Bortz respondents that carried distant Canadian signals in
2004 and 2005 was higher than in any of the Bortz surveys.7I5 Moreover, Canadian claimants
presented results based on a survey of 22 combined total respondents for French-language distant
signals for 2004-05; that is less than the combined 24 cable systems represented in the adjusted

Bortz universe that Dr. Ford now criticizes for ‘‘undersampling.”716

719 See Tr. 3020 (Ford); see also Calfee WRT (CDN Ex. R-3) at 4; Bortz Report (SP Ex. 2) at
16, fn. 12.

" See Tr. 3020 (Ford); see also Calfee WRT (CDN Ex. R-3) at 4.

"2 See Bortz Report (SP Ex. 2) at 16, fn. 12; Calfee WRT (CDN Ex. R-3) at Appendix B, p.
13(noting the number of systems in 1998-99 that carried Canadian signals).

"3 See Tr. 3020 (Ford); Ford WRT (CDN Ex. R-2) at 10. [table noting number of Bortz
respondents].

"% Ford WRT (CDN Ex. R-2) at 19-21 (noting the number of additional canadian signals
added by McLaughlin and Ford). See also Tr. 3020 (Ford) (discussing that there were 46
eligible systems for inclusion in the 2004 Bortz survey under the methodology constructed
by Bortz Media; there were 37 in 2005. Thus, Bortz Media obtained responses from 24%
of the survey eligible systems that carried Canadian signals in 2004 and 35% of the eligible
systems in 2005.

715 See Tr. 3021 (Ford).
1% Ford WRT (CDN Ex. R-2) at 4-5,13, fn. 5;
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301. When asked whether the stratification process utilized by Bortz media
performance of the Bortz survey was unreasonable, Dr. Ford stated that it was a “reasonable
approach.””'” He testifies as follows:

Q. Okay. I take it that the stratification is not uncommon in
survey design, is it?

A. It's very common.

Q. And you understand the purpose for which stratification was
undertaken in this case, do you not?

A. There are several purposes, and I think I understand the
purpose that Mr. — why Mr. Bortz used it, yes.

Q. He was trying to be certain that those royalty systems — I'm
sorry, those cable systems that paid the most in royalties had the
greatest chance of being interviewed; is that not correct?

A. He wanted to make sure that the systems that provided the
relatively larger share of royalty payments would be included in
his final sample.

Q. Was that an unreasonable goal or objective?
A. I'm sorry?
Q. Was that an unreasonable goal or objective?

A. No. As I said earlier when Judge Roberts asked me about it, I
think that's a reasonable approach.”'®

302. With regard to Dr. Ford’s second criticism, neither Dr. Ford nor Canadian
Claimants in general have presented any evidence that the inclusion of a popularity question
prior to the constant sum question on the Bortz survey questionnaire had any effect on the values
allocated to various programming categories by the cable operator respondents. Indeed, Dr. Ford
has presented evidence in prior cable royalty proceedings that suggests that neither the inclusion
of a popularity question nor the stratified sampling plan utilized by Bortz affect the reliability

and validity of the Bortz survey results.

7 Tr. 3007 (Ford).
18 Tr. 3006-07 (Ford).
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303. In the 1990-92 cable royalty proceedings, Dr. Ford and Dr. Ringold co-authored
and presented results from a survey that included a “Bortz-like” question.m The survey used by
Drs. Ford and Ringold did not employ “any type of stratified sampling” and also did not “have
any popularity question that preceded [the] Bortz-like question.”720 Dr. Ford testified as follows:

Q. It had neither of the two deficiencies that you identified in your
testimony here this afternoon.

A. Tt certainly doesn't have the stratification issue, as Mr. Hester
said, and it didn't have the lead-in question problem as Mr. Hester
went through that list and — yes, it did not.

Q. All right. And the results for the Canadians were essentially
identical to the results that were produced by the Bortz survey that
year [1990-92]?

A. Yes, that's correct.”?!

b. Calfee Criticisms

304. Dr. Calfee presented evidence of “the minimum percentage of carriage fees that
each system could have saved by dropping the Canadian the Canadian signals or signals.”’** Dr.
Calfee calculated the minimum percentage savings “by assuming the Canadian signal was the
last signal added; an assumption that substantially underestimates the actual savings because
there is no reason to think that the Canadian signal is always treated by the system as the last
signal to be added.”’”
305. Based upon his calculations, Dr. Calfee concludes that “[a]lthough the Bortz

results make sense for most programming categories, they do not make economic sense for

Canadian signals.”’** Dr. Calfee based this conclusion, in part, on the fact some (but not all)

9 See Tr. 3012 (Ford).

20 Tr. 3014 (Ford).

21 Tr.3017-18 (Ford).

22 Calfee WRT(CDN Ex. R-3) at 7; see id. at 6 (Tables 1 and 2).
2 Calfee WRT (CDN Ex. R-3) at 7-8.

2% Calfee WRT (CDN Ex. R-3) at 5.
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Bortz respondents valued Canadian programming at a level less than the amounts that he
calculated as their potential savings if they dropped the distant signals.”®

306. Dr. Calfee concedes that the numbers used as the basis of his calculations depend
on several assumptions regarding the various formulas in the compulsory license statutes and do
not reflect what cable systems would have actually saved in the real world.”* Dr. Calfee also
ackowledges that the calculations reflected in his written rebuttal statement do not represent a
fair estimate of relative value of Canadian signals. He testified as follows:

Q. Do you believe that the numbers that are here in your table 1,
the fourth column, the minimum potential savings, represent a fair
estimate of the relative value of Canadian signals?

A. No.
Q. Do you think it's too low?

A. I'm not sure that we can infer relative value directly from these
numbers.

Q. But the Bortz survey, of course, asked for a relative value.
A. That's right.

Q. And you don't believe that the numbers that you have here in
column 4, the minimum potential savings, reflect relative value?

A. That's correct. I don't think you can infer relative value from
those numbers, no.’*’

307. Dr. Calfee also acknowledges that his calculations do show the Judges what the

Bortz respondents would have saved had they dropped U.S. signals in order to make a complete

3 Calfee WRT (CDN Ex. R-3) at 8.

2 Tr, 3119 (Calfee) (“Q. How is your calculation? A. My calculation is that T would
assume that the total fee would decline by $6,300, because I dealt with base rate and 3.75
fees separately. Q. Isee. But in fact, that's not what would happen in the real world, is it?
A. In fact, it would have saved certainly more than in my calculation, yes.”).

27 Ty, 3132 (Calfee).
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assessment regarding whether the Bortz respondents’ valuations “make economic sense™ under
his calculations.”*® He testifies as follows:

Q. Just to kind of summarize here, if I could, Dr. Calfee, is we
cannot tell from your table here how much the cable system
respondents would have saved had they dropped U.S. signals,
correct?

A. That's right.
Q. And you made no effort to do that calculation?
A. That's correct.

Q. All right. And it is your opinion that that information would
not be helpful to this body here in assessing whether or not these
particular Bortz respondents' valuations make economic sense?

A. It may be too strong a statement to say that we would learn
nothing from the calculations that you're talking about. I think it
very unlikely, and I don't see why we would alter the basic finding,
you know, that I think is self-evident from these numbers.
Bearing in mind that, as you've just demonstrated, the money
saved by dropping U.S. signals and the money saved by Canadian
signals, they don't add up to a hundred percent. It could be less
than a hundred percent. In the example you gave, it was more than
a hundred percent. It depends a lot upon how many 3.75 signals
there are, whether all of those signals are above quota levels as
opposed to there being some other reason, and those kinds of
things.729

308. Under these circumstances, Dr. Calfee’s testimony provides no basis for
concluding that the results of the Bortz surveys do not make “economic sense.”
D. Adjustments to Bortz
1. PTV Adjustment

309. Addressing issues related to public television and Canadian programming, the
1998-99 CARP noted that the Bortz survey understated the value of these programming

categories by excluding from the survey any systems that carried only public television and/or

728 See Tr. 3130 - 3132 (Calfee)
72 Tr. 3130 - 3132 (Calfee)
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Canadian signals.” % Tn the 1998-99 proceeding, JSC proposed an adjustment methodology that
combined the Bortz survey results for these two categories of programming with the royalty fees
generated by the “PBS-only” and “Canadian-only” cable systems that were excluded from the
Bortz survey.731

310. The Panel acknowledged that the Bortz survey was valuable in establishing a
“floor” for public television’s value, but did not accept the Bortz adjustment proposal for valuing
either public television or Canadian programming.ﬂ"32 In making its public television
determination, the 1998-99 CARP expressed concern that the Bortz adjustment methodology did
not account for the “automatic zero” issue raised by PTV (i.e., the value of public television
programming not carried), and also indicated that the proposed adjustments “rel[ied] too heavily
on the fee generation methodology.”733

311.  As part of the Settling Parties’ direct case, the Public Broadcasting Service (on
behalf of the Public Television Claimants) sponsored testimony from Linda McLaughlin that
provided an adjustment to the Bortz study for cable systems that carried only PTV and/or
Canadian distant signals. Most of Ms. McLaughlin’s work over her 35 year career has

74 Ms. McLaughlin was qualified as an

concentrated on the entertainment and media industries.
expert economist with experience in the economic attributes of entertainment and media markets
and the valuation of copyrighted works in those markets.””> She has previously testified before

the CRB, CARP and in federal court regarding the economic attributes of entertainment and

730 See Bortz Report (SP Ex. 2) at 40.

731 I d

32 See 1998-99 CARP Report at 22-26, 31.
3 Id. at 22-26.

3% McLaughlin WDT (SP Ex. 6) at 1; Tr. 399—404 (McLaughlin); CDN Ex. R-5 at 655-56
(McLaughlin).

35 Tr. 404-05 (McLaughlin); CDN Ex. R-5 at 656-59 (McLaughlin).
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o Ms. McLaughlin also has experience analyzing

d.737

media markets and copyright licensing.73
surveys and putting them into the context of the questions presente
312. Information available to Ms. McLaughlin allowed her to mathematically compute
the values the 2004 and 2005 Bortz surveys likely would have found had they not excluded from
the original samples cable operators that carried only distant PTV and/or Canadian signals.738
313. Ms. McLaughlin testified that but for two factors, the Bortz survey results would
show how the cable operators themselves would have allocated the compulsory licensing

739

royalties they paid to carry distant signal programming.””” The first factor was the omission of

cable operators selected in the sample but deemed ineligible to respond because they imported
only PTV or Canadian distant stations.”* As a result of this omission, Ms. McLaughlin testified

' Had these omitted

that the value given for PTV and Canadian programming was a floor.”
operators been included, they would have been restricted to dividing the value among only one
programming category, PTV or Canadian, and required under the Bortz survey instructions to

0.7 As a result, if these omitted operators had been

“make sure [that value] add[ed] to 10
included in the survey and followed the survey instructions, they would have been required to

say 100 percent for PTV programming if that was the only distant signal carried and 100 percent

736 McLaughlin WDT (SP Ex. 6) at 1; Tr. 399-404 (McLaughlin); CDN Ex. R-5 at 658-60
(McLaughlin).

Tr. 403-04 (McLaughlin) (providing several examples).
8 McLaughlin WDT (SP Ex. 6) at 7-12.
73 McLaughlin WDT (SP Ex. 6) at 8-9.

- McLaughlin WDT (SP Ex. 6) at 8-9; Tr. 420-29 (McLaughlin). The second factor Ms.
McLaughlin identified that impacted the Bortz results was the implied inclusion of certain
noncompensable programming on WGN, which had the effect of overstating the values
that cable operators that imported WGN ascribed to movies, syndicated series and
devotional programming. McLaughlin WDT (SP Ex. 6) at 9; Tr. 473-83 (McLaughlin).
This factor is discussed in more detail in {{[342-348 herein.

™1 McLaughlin WDT (SP Ex. 6) at 8-9.

2 McLaughlin WDT (SP Ex. 6) at 8-9 (quoting Bortz survey instructions); Tr. 420-29
(McLaughlin).

737
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for Canadian programming if that was the only distant signal carried.”® Ms. McLaughlin added
these omitted systems back into the Bortz survey.”*

314. Ms. McLaughlin testified that when the ten omitted systems that carried only PTV
and/or Canadian distant signals are added to each year’s survey, the estimated values for PTV
and Canadian programming increase and the estimated values for the five other categories

™5 The augmented results for 2004-05 for each of the seven programming categories

decrease.
are summarized in the table below.”*

Augmented Bortz Survey
Relative Value of Distant Signal Programming, By Bortz Category

Programming | 2004 Share | 2005 Share
Sports 324 355
News 17.9 14.2
Public Television 6.2 59-62
Syndicated 18.1 17.7
Movies 17.3 18.5
Devotional 7.6 6.3
Canadian 0.5 1.5-1.8

315. The augmented results for 2004-05 for the claimant groups in this proceeding,

averaging the 2005 range of results for PTV and Canadian, is shown in the table below.”*’

™ McLaughlin WDT (SP Ex. 6) at 8-9; Tr. 42029 (McLaughlin).

74 McLaughlin WDT (SP Ex. 6) at 8-9; Tr. 420-29 (McLaughlin).

™ McLaughlin WDT (SP Ex. 6) at 9-12, Appendix 2; Tr. 429-33, 435 (McLaughlin).
76 McLaughlin WDT (SP Ex. 6) at 11 (Chart 4).

™7 See McLaughlin WDT (SP Ex. 6) at 11 (Chart 4) (Sports, News, and Public Television
shares combined into Settling Parties’ share, and Syndicated and Movies shares combined
into Program Suppliers’ share).
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Augmented Bortz Survey
Relative Value of Distant Signal Programming, By Claimant Group in This Proceeding

Programming 2004 Share | 2005 Share
Sports 324 5.5

News 17.9 14.2

Public Television 6.2 6.1

Settling Parties (except Music) | 56.5 55.8
Syndicated 18.1 17,7
Movies 17.3 18.5
Program Suppliers 354 36.2
Devotional 7.6 6.3
Canadian 0.5 1.7

316. Ms. McLaughlin testified that the relatively small size of the augmented Bortz
result for PTV, like the size of the original PTV result, reflects the fact that only about 30 percent
of Form 3 systems and about 25 percent of Form 3 subscribers receive a distant PTV signal.748
The value given to PTV by respondents to the original 2004 survey for systems that carried PTV
was 11 percent, a value higher than those given to Canadian and devotional programming, but
less than other programming types.”> Ms. McLaughlin testified that the augmented survey, if
restricted to those that carried distant PTV stations, would give PTV a value of about 19 percent
in 2004, a value in the same range as news, syndicated programming and movies, and greater

than the values given to devotional and Canadian programming.750

8 McLaughlin WDT (SP Ex. 6) at 10 n.19 (citing CDC data).

9 McLaughlin WDT (SP Ex. 6) at 10 n.19 (citing Trautman WDT (SP Ex. 2) at 16, Table II-
2.

750 McLaughlin WDT (SP Ex. 6) at 10 n.19.
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317. Both the unadjusted and augmented Bortz survey results show the percentage
value of all royalties -- Basic, 3.75 and Syndex --- paid by the surveyed cable systems that the
respondents assign to each programming type. Because PTV receives payments from only the
Basic fund, an adjustment to the augmented survey results is needed to produce PTV’s share of
the Basic fund, as recognized by the CARP in the 1998-99 Proceeding.””' This adjustment
divides the augmented PTV results by the percent of Form 3 royalties in the Basic fund: 85.0
percent in 2004 and 85.9 percent in 2005.7% The results of this further adjustment are shown in

the table below.”>

L See 1998-99 CARP Op. at 26 n.10 (“The Panel agrees ... that PTV’s Bortz share should be
adjusted upward to account for PTV’s non-participation in the 3.75% or Syndex funds.”).

72 McLaughlin WDT (SP Ex. 6) at 12 (based on data provided by CDC).

3 See McLaughlin WDT (SP Ex. 6) at 11-12 (Chart 5) (Sports, News, and Public Television
shares combined into Settling Parties’ share, and Syndicated and Movies shares combined
into Program Suppliers’ share).
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Augmented Bortz Survey
Relative Value of Basic Fund Distant Signal Programming,
By Claimant Group in This Proceeding

Programming 2004 Share | 2005 Share
Sports 32.1 35.2

News 17.7 14.1

Public Television 73 gl
Settling Parties (except Music) | 57.1 56.4
Syndicated 17.% 175
Movies b 18.3
Program Suppliers 35.0 35.8
Devotional T 6.3
Canadian 0.5 1.7

318. No testimony was sponsored by any of the parties opposing either the need for an
adjustment to the Bortz methodology for PTV and Canadian programming or the methodology
behind the mathematical adjustments calculated by Linda McLaughlin. The rebuttal testimony

submitted to address Ms. McLaughlin’s adjustment related only to the Bortz survey generally or

to the Bortz data utilized by Ms. McLaughlin.754

3% See Ford WRT (CDN Ex. R-2) at 19-21 (stating that “McLaughlin’s argument has some
is flawed because it assumes that the Bortz
sample is representative. . . . Additionally, due to an apparent clerical error in the Bortz
database, McLaughlin underestimated the ‘augmented’ royalties estimated by her
methodology [for the Canadian Claimants in 2004].”); Tr. 2998-3003 (Ford); Tr. 3077-78

theoretic logic, but the implementation . . .

(Calfee).
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319. Like Ms. McLaughlin, Settling Parties witnesses James Trautman and Joel
Waldfogel, Devotional witness Michael Salinger, Canadian witness Gary Ford, and Program
Suppliers witness Arthur Gruen all support the need for an adjustment to account for cable
systems that were excluded from the constant sum survey at issue because they carried only PTV
and/or Canadian distant signals.”

320. James Trautman testified that “[a]s we have previously acknowledged, it is
appropriate to adjust the Bortz survey results to account for cable operators that carry only PBS
and/or only Canadian distant signals (neither of which are included in our surve:y).”ﬁ6

321. In response to Judge Wisniewski’s and Judge Sledge’s questions, Dr. Waldfogel
testified that:

[Ms McLaughlin’s] augmentation of the Bortz share makes a lot of
sense to me, because discarding the information on the — for
example, the systems that just import a public [television] signal
makes the Bortz numbers not reflective of — of the relevant
universe. . . . I do endorse what’s done. . . . this is an adjustment
that moves us towards . . . describing the full universe.”’

322. Dr. Salinger testified that “[t]he Bortz Survey acknowledges that PBS (and
Canadian) content may be undervalued. Some methodologically sound adjustment for PBS and
Canadian content in Bortz results would be alpproplriate.”758

323. The Canadian’s witness Dr. Gary Ford agreed that an adjustment to the Bortz
survey is “necessary” to address “the effect of not sampling the cable systems that only imported
a Canadian signal,” which would give the Canadian signals 100 percent valuation where they
were the only distant signals carried.”

324. Program Suppliers’ witness Dr. Gruen makes a similar adjustment to Program

Suppliers’ cable subscriber survey giving PTV programming 100 percent valuation where PTV

35 See Tr. 3010 (Gary Ford); Salinger WRT (DC Ex. 4) at 39 n.24; Trautman WDT (SP Ex.
2) at 8; see also Tr. 108, 11516 (Trautman); Tr. 791-93 (Waldfogel).

% Trautman WDT (SP Ex. 2) at 8; see also Tr. 108, 115-16 (Trautman).
T Tr. 791-93 (Waldfogel).

% Salinger WRT (DC Ex. 4) at 39 n.24.

" Ford WRT (CDN Ex. R-2) at 7 n.3; Tr. 3009-10 (Gary Ford).
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signals were the only distant signals carried.”® Dr. Gruen stated that this adjustment was
necessary to make the survey “more accurately reflect actual marketplace conditions.””®!
2. Canadian Adjustment

325. The 1998-99 CARP determined that it would not rely upon the Bortz Survey to
set the Canadians’ award. While noting its “expressed concerns respecting fee generation,” the
CARP nevertheless tied the Canadians’ award to the “fee generation” of distant Canadian
signals, as adjusted by (1) the results of Dr. Ringold’s constant sum surveys of cable operators
and (2) the awards to other parties.762 The CARP declined to use the Bortz results for the
Canadians, noting that the survey was not designed to include Canadians and did not produce

#7163 The Panel did, however, observe that “fee generation does

2764

“statistically significant results.
not reach the level of robustness and reliability of the Bortz study.

326. In contrast to 1998 and 1999, when the Bortz Survey included only 2 and 3
systems respectively that carried distant Canadian signals, the Bortz Survey included 11 (18%)
of the 61 total Form 3 systems carrying a distant Canadian signal in 2004 and 13 (25.5%) of

5% When adjusted to include the omitted

those systems carrying a Canadian signal in 200
systems addressed in Ms. McLaughlin’s analysis, the 2004 Bortz results can be attributed to 13
(21.3%) of the 61 Canadian systems while the 2005 results can be attributed to 16 (31.4%) of the

51 Canadian systems.766 These percentages are reflected in the below table:

70 Gruen WDT (PS Ex. 8) at 21.

1 Gruen WDT (PS Ex. 8) at 20.

2 1998-99 CARP Report at 31 n.13.

63 1998-99 CARP Report at 31 n.13.

64 1998-99 CARP Report at 64.

%5 Ford WRT (CDN Ex. R-2) at 11; Tr. 3019-23 (Gary Ford)

%% Ford WRT (CDN Ex. R-2) at 21; McLaughlin WDT (SP Ex. 6) at 9-10.
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Percentage of Canadian Signals Captured by Bortz (as adjusted)

1998 1999 2004 2005
Form 3 Systems with Canadian 66 62 61 51
Signal
Bortz Respondents with 2 3 11 13
Canadian Signals
With Adjustments - - 13 16
% of Form 3 systems captured 3.0% 4.8% 21.3% 31.4%

by Bortz (as adjusted)

327. For the two-year period (2004-05), the Bortz results provide valuations of

approximately 29 respondents that carried a Canadian distant signal, which represents the highest

57 That is close to the number of respondents that the

768

number of any of the Bortz surveys.’
Canadians’ expert Dr. Gary Ford, considered to be sufficient to support a reliable estimate.
Indeed, the Canadians themselves have asked the Judges to rely on results where fewer
respondents valued Canadian programming than those who valued Canadian programming in the
2004-05 Bortz Surveys.769

328. Dr. Ford conceded that Canadians are only entitled to a very small share of the
royalties.”” The results of the Bortz Survey in 2004-05 are consistent with the results previously
obtained over the previous 25 years, in which Canadians have never received a share greater than
0.6%."""

329. In addition to the adjustment referenced by Ms. McLaughlin, Settling Parties
acknowledge that two additional adjustments to the Canadians’ Bortz share should be made in

determining the Canadian share here.

67 Tr. 3021 (Gary Ford).

8 Tr3022-3024 (Gary Ford) (parenthetical describing how many would be needed).
7% Gary Ford WDT(CDN Ex. R-2) at 13 n. 5.

719 Tr, 3025-3026 (Gary Ford)

71 See Bortz Report (SP Ex. 2) at 23.
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a. Gary Ford Adjustment
330. The Canadian Claimants’ witness Dr. Gary Ford expanded on Ms. McLaughlin’s
adjustment to account for one system in 2004, Comcast of Washington IV, that he believed was
improperly excluded from the sample due to a clerical error in the Bortz database. Dr. Ford
testified that if that system is included, the augmented Canadian percentage under the Bortz

survey increases to 1.9% for 2004, using Ms. McLaughlin’s methodology.772

b. Ringold Study

331. A further adjustment of the Canadian share is necessary to address the fact that
the programming on the Canadian signals valued in the Bortz survey includes programming in
the JSC and Program Supplier category. The Canadian Claimants, in fact, apply a similar
adjustment to account for the same issue as part of their “fee generation” methodology.

332. As discussed in detail in J 650-660 below, Canadian Claimants’ witnesses Drs.
Debra Ringold and Gary Ford conducted a constant sum survey of the eligible population of
Form 3 cable systems retransmitting either a distant English-language or distant French-language
Canadian signal in 2004 or 2005.”"

333. The survey was entitled “The Value of Canadian Programming to Cable Systems
in the United States: 2004-2005” (“Ringold Study”).””* The Ringold Study estimates the value
of Canadian programming on Canadian distant signals retransmitted by Form 3 cable system
operators.’”

334. The Ringold Study asked about the value of seven different types of programming
carried on a single Canadian signal randomly chosen from those Canadian signals retransmitted

by the cable system.776 The seven types of programming were: (1) live professional and college

team sports, excluding Canadian Football League games; (2) Canadian-produced news, public

"2 Gary Ford WDT(CDN Ex. R-2) at 21; Tr. 3000-01, 3026-27 (Ford).

" Ringold WDT (CDN Ex. 4-A) at 2; Tr. 1301-04 (Ringold) (explaining how French
language stations were handled).

7 Ringold WDT (CDN Ex. 4-A).
5 Tr. 1287 (Ringold); Ringold WDT (CDN Ex. 4-A) at 2.
% Ringold WDT (CDN Ex. 4-A) at 2.
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affairs, religious, and documentary programs; (3) U.S. syndicated series, movies, and specials;
(4) sports programming such as the Olympics, Canadian Football League games, skating, skiing,
tennis, and auto racing; (5) Canadian-produced series, movies, arts and variety shows, and
specials; (6) Canadian-produced children’s programming; and (7) other programming.””’ This
approach allowed a signal-specific determination of the relative value of Canadian-produced
programming on Canadian signals compared to programming produced by members of other

claimant groups and retransmitted on Canadian signals.”’®

335. The results of the Canadian survey are summarized below:’””

Summary of Results for Canadian Signals

Programming Category 2004 2005

Canadian-produced programming 59.94% | 60.37%

Live professional and college team sports | 27.167% | 29.91%
U.S. syndicated series and movies 12.75% | 9.56%

336. Dr. Ringold reported that her study showed that the average value of Canadian
programming on the Canadian distant signals she studied was 60 percent during the 2004-05
time period.—"80 In light of that fact, it is necessary to adjust the augmented Canadian Bortz shares
downward and the augmented JSC and Program Supplier Bortz shares upward to account for the
presence of JSC and Program Supplier programming on Canadian distant signals. This approach
is identical to that proposed by the Canadian Claimants and adopted by the 1998-99 CARP,
except that the Ringold adjustments are applied to the augmented Canadian Bortz shares rather
than the Canadian “fee generation” shares, which do not reflect relative marketplace value for
the reasons set forth in {4 593-649, below. The calculations and results of this adjustment are set

forth below in the Appendix.

" Ringold WDT (CDN Ex. 4-A) at 2-3; Tr. 1300-01 (Ringold).

" Ringold WDT (CDN Ex. 4-A) at 3.

7 Ringold WDT (CDN Ex. 4-A) at 3—4, Table 1; Tr. 1310-11 (Ringold).
80 Ringold WDT (CDN Ex. 4-A) at 4.
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337. With all of the adjustments shown above (the PTV and Canadian adjustments),

the Augmented Bortz Shares are as follows:

Augmented Bortz Survey
Relative Value of Basic Fund Distant Signal Programming,
By Claimant Group in This Proceeding,
After Ford and Ringold Adjustments,
Devotional and Music Excluded

[see Appendix]
Programming 2004 Share | 2005 Share
Sports 34.7 38.1
News 18.8 15.0
Public Television 7.8 7.5
Settling Parties (except Music) | 61.3 60.6
Program Suppliers 37.5 38.3
Canadian 1.2 1.1
3. Further Adjustments
a. Incorporation of Music and Devotional Shares

338. The shares resulting from the Bortz survey must next be adjusted to account for
the relative value of Music on distant signal, non-network programming. The shares of the
remaining claimant groups (except Devotional as noted below) must be reduced by the 5.2%
Music share for 2004 and the 4.6% Music share for 2005, as established by the Zarakas study
discussed in Section IV.E.3, ] 373-392 below.

339. In addition, for the reasons explained in |]672-688, the Devotional share from the
1990-92 proceeding (1.19375% of Basic Fund; 0.90725% of 3.75% Fund), which already
accounted for Music, must be incorporated in the final share calculations, with the remaining

shares (other than Music) being reduced by the same percentage.

b. Comprehensive Share Calculations

340. The final step is to calculate the shares of each claimant group for the three
royalty funds, Base, 3.75% and Syndex, and to combine the shares for JSC, CTV, PTV and
Music into a “Settling Parties” share. Because PTV is not eligible for the 3.75% fund, its Base
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81 and all shares except Music and Devotional are adjusted

share is adjusted upwards,
downwards to represent 100% of the universe. Conversely, all shares in the 3.75% fund except
Music and Devotional are adjusted upwards to account for PTV’s non-participation in that
fund.”™ Only Program Suppliers and Music are eligible for the Syndex Fund.

341. The final shares for all claimant groups for all three funds are set out in the tables
below. The mathematical calculations underlying these results are set out in the Appendix,

which is incorporated by reference into these Proposed Findings of Fact.

Final Shares -- Basic Fund

Claimant 2004 Share | 2005 Share
Settling Parties 62.5 61.7
Program Suppliers 35.1 36.1
Devotional 1.2 1.2
Canadian 1.2 1.0

Final Shares -- 3.75% Fund

Claimant

2004 Share

2005 Share

58.8

Settling Parties 59.7

81 See 1998-99 CARP Op. at 26 n.10 (“The Panel agrees ... that PTV’s Bortz share should be
adjusted upward to account for PTV’s non-participation in the 3.75% or Syndex funds.”).

82 See 1998-99 CARP Op. at 91-92 (“[T]he 3.75% Fund shall be allocated in accordance with
the Basic Fund allocations after making mathematical adjustments to account for the
Devotionals stipulated 3.75% Fund award, our determination of Music’s net share, PTV’s
non-participation, and Canadians fee-generated 3.75% award [not applicable here because
Canadians proposed award based on adjusted Bortz shares].”)
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Program Suppliers 38.2 39.2
Devotional 0.9 0.9
Canadian 1.2 1l

Final Shares -- Syndex Fund

Claimant 2004 Share | 2005 Share
Settling Parties 52 4.6
Program Suppliers 94.8 95.4

4. WGN Non-Compensable Programming

342. The 1998-99 CARP identified the issue of “WGN Substitution” as an issue
potentially affecting the value accorded to program suppliers (i.e., the movies and syndicated
series categories).783 This is due to the fact a substantial portion of the movie and syndicated
programming carried by superstation WGN is not compensable — a fact that could not be known
by respondents to the Bortz survey.”™ This issue also applies to Devotional programming on
WGN - a significant percentage of which is not Compens.abhs:.785

343. WGN was the most widely carried distant signal in 2004-05."% Nearly 50% of
Form 3 cable systems carrying a commercial U.S. distant signal in 2004-05 carried WGN as their

only distant signal, while approximately 70% of Form 3 systems carried WGN as one of their

8 See 1998-99 CARP Report at 26-28

See Bortz Report (SP Ex. 2) at 41.
See Bortz Report (SP Ex. 2) at 41.
Trautman WRT (SP Ex. 57) at 15; Ducey WDT (SP Ex. 8) at 6.

784
785

786
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distant s.ignals.787 A significant percentage of the programming on distant signal WGN in 2004-
05 was non-compensable because it was not transmitted simultaneously over both the satellite-
delivered version of WGN and the WGN broadcast available as a local signal in the Chicago

788 The amount of non-compensable programming on WGN in 2004-05 increased to over

market.
70% from about 50% in 1998-99.% Nearly all of this non-compensable programming consisted
of programming in the Program Suppliers’ category (91.4% in 2004 and 92.4% in 2005) and
Devotionals category (8% in 2004 and 7.6% in 2005).”° In 2004-05, over 78% of the Program
Suppliers’ programming and 90% of the Devotional programming on distant signal WGN was

non—compensa’ole.791 These percentages are reflected in the tables below.

Percentage of Total Non-Compensable Programming on WGN

2004 2005
Program Suppliers 91.4% 92.4%
Devotional Claimants 8% 7.6%
Total: 99.4% 100%

Percentage of Program Supplier and Devotional Claimants
WGN Programming That Was Non-Compensable

2004-05
Program Suppliers 78%
Devotional Claimants 90%

7 Trautman WRT (SP Ex. 57) at 15, n.14.
8  Ducey WDT (SP Ex. 8) at 6.

8 Ducey WDT (SP Ex. 8) at 6.

0 SPEx. 14.

1 Ducey WDT (SP Ex. 8) at 6.
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344. Mr. Trautman states in the Bortz Report that in light of this WGN substitution
issue, the survey allocations for these categories represent a “ceiling” on the relative value that
should be assigned to each when considering the potential impact of substitution.”*

345. Ms. McLaughlin also agreed that an adjustment is needed.”” She testified that, in
general, two categories of programming contained on some imported signals are not
compensable: (1) ABC, CBS and NBC network programming and (2) certain programming,
particularly movies, syndicated and devotional programming, not retransmitted from the
programming broadcast by the television station WGN but inserted into the satellite-delivered
WGN signal.794 The Bortz survey instructed respondents to ignore the value of the
noncompensable network programming but not the value of the noncompensable WGN

> Ms. McLaughlin testified that, as a result, the values cable operators that

programming.””
imported WGN ascribed to movies, syndicated series and devotional programming likely
included both compensable and noncompensable programming, which would overstate the
values of the compensable programming in these categories.”®

346. The 1998-99 CARP recognized the conceptual appropriateness of a WGN
adjustment, but it rejected a proposed adjustment that (1) assumed that all non-compensable
programming was in the Program Suppliers category and (2) adjusted shares pro rata based
solely on the proportion of hours of compensable programming.”’

347. Employing the regression analysis discussed above, see PFOF | 134-188, Dr.
Ducey and Dr. Waldfogel have asserted a new proposed adjustment to address the WGN
substitution issue. Specifically, Dr. Waldfogel calculated the change that would result from the
application of the regression coefficients to all programming as opposed to just the compensable

programming on distant signal WGN, in terms of the overall percentage shares resulting from his

2 Seeid.

73 McLaughlin WDT (SP Ex. 6) at 9.

% McLaughlin WDT (SP Ex. 6) at 9.

5 McLaughlin WDT (SP Ex. 6) at 9.

% McLaughlin WDT (SP Ex. 6) at 9; Tr. 473-83 (McLaughlin).
7 1998-99 CARP Report at 26-28.

140



regression analysis.798 Because these shares depend on the coefficients for the various program
categories, which are essentially the relative implied prices for the different types of programs,
the difference between these alternative shares reflects different relative values, not a pure
program time measure.’””

348. Based on Dr. Waldfogel’s analysis, the Program Suppliers’ relative share declined
by 23.2% when the non-compensable Program Suppliers programs on WGN were eliminated.®
Based on these results, the Program Suppliers’ award should be reduced by up to 23.2% from
their 2004-05 Bortz survey shares.*"!

E. Music Share of 2004-05 Royalties

349. Music is a program element, not a program caz‘e(grory.g[)2 “Virtually every
professionally-produced television program employs copyrighted music licensed by the Music

- 3
Claimants.”*:

Music is used in television programming to ‘“set the overall mood, drive the
story-telling, stimulate the viewer’s emotions, weave the scenes of a television program or film
together or serve as the very focal point of the program or movie.”®** Whether music is the basis
for a music talent show like American Idol, the means for developing the emotion in a dramatic
series or motion picture, or as a signature introduction to a news or sports program, “music

5
Al However, because

pervades, enhances and in some cases dominates” television programs.
music is an element that runs throughout all programming types, it differs in kind from the
program categories represented by the other claimant groups in this proceeding.*”® None of the
methodologies presented by the other parties to value their respective shares may also be used to

determine Music’s share.

8 See PFOF 175; Tr. 780-81 (Waldfogel).

799 I d

800 Waldfogel (SP Ex. 18) at 15.

%1 Waldfogel (SP Ex. 18) at 15.

82 O’Neill WDT (SP Ex. 26) at 2.

83 O’Neill WDT (SP Ex. 26) at 2.

804 Saltzman WDT (SP Ex. 25) at 10.

805 Saltzman WDT (SP Ex. 25) at 9-10.

806 O’Neill WDT (SP Ex. 26) at 2; Zarakas WDT (SP Ex. 27) at 8.
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350. In determining the Music Claimants’ award in the 1998-1999 proceeding, the
CARP considered evidence of the relative value of music as expressed in a ratio of total music
license fees for commercial television broadcasts, including ABC, NBC, and CBS (“Big 3)
network programming, to the sum of (a) such music license fees and (b) the total payments made
by the stations and networks in the over-the-air broadcast market for the rights to broadcast the

.57 While accepting the

programs aired on such stations (so-called “broadcast rights payments
music ratio concept, the CARP recognized that the inclusion of music license fees and
expenditures made by the Big 3 networks artificially decreased the music ratio to a level below
where it would have been if the Big 3 networks had been excluded, as they should have been.?*®
In addition, the CARP noted that the market for distant signal programming by cable system
operators is different from the market for programming in the over-the-air broadcast market.*"
Accordingly, the CARP used the 1998-1999 music ratio analysis as a floor of 2.33% for
determining Music’s share, before ultimately awarding Music a 4.0% share (a slight reduction
from the prior benchmark 4.5% award).*'® Adopting a music ratio approach that responded to
the CARP’s criticisms, Music Claimants presented evidence in this proceeding of a music ratio
that excludes Big 3 network fees and expenses and adjusts for the differences between the over-
the-air broadcast and distant signal markets. Based on this evidence, Music Claimants are

entitled to a 5.2% share for 2004 and a 4.6% share for 2005.%!"

807 Zarakas WDT (SP Ex. 27) at 10.
808 Zarakas WDT (SP Ex. 27) at 10-11.
809 Zarakas WDT (SP Ex. 27) at 10.

810 1998- 99 CARP Report at 85-89; Zarakas WDT (SP Ex. 27) at 10-11.

811 Music Claimants’ proposed award is consistent with its unbroken history of allocations of

at least 4% in every litigated cable distribution proceeding, from 1978 through 1999, the
last litigated proceeding. See 1978 Cable Royalty Distribution Determination, Docket No.
CRT 79-1 (45 Fed. Reg. 63026); 1983 Cable Royalty Distribution Proceeding, Docket No.
CRT 84-1-83CD (51 Fed. Reg. 4415); 1990-1992 Distribution Order, Docket No. 94-3
CARP CD-90-92 (61 Fed. Reg. 55653); 1998-1999 CARP Report (Oct. 21, 2003). The
shares shown by the music ratio study are also consistent with evidence from an
experienced television music placement executive affirming the increased importance of
the use of music in television programming in the past ten years. See generally Patsavas
WDT (SP Ex. 24).
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1. The Use of Music in Television Programming

351. Mr. Seth Saltzman, who administers ASCAP’s repertoire and has many years of
experience in supporting the distribution of royalties for music performed on television, testified
about the myriad ways in which music is used to enhance television programming. 812 M.
Saltzman testified about how music is critical “to the sensory effect and story of the movie or

813 Uses of music in television programming primarily include: (1) themes,

television program.
such as signature tunes that immediately identify programs to viewers; (2) features, wherein
musical performances “constitute the primary focus of the audience’s attention” (e.g., in
programs such as American Idol); and (3) background music, which is a musical underscore that

19 1n the marketplace these music uses have

sets emotion or moves along action in a scene.
. . % s : 2 815
valuable and increasingly important roles in local station programming.

a. The Use of Theme Music in Television.

352. As Mr. Saltzman explained, “theme music is the signature of the show,
identifying it immediately to the viewer” and serving “as a welcome mat and as a fond
farewell.”®!¢ Virtually all programs use theme music, and the mere mention of a television show
title conjures the sounds of that program’s theme: from I Love Lucy to The Andy Griffith Show;
Bewitched to M*A*S*H; Happy Days to Cheers, or even The Simpsons.gl?

353. However, themes are not limited to series television; other syndicated programs
use them.®'® “Highly rated game shows, such as Jeopardy! and Wheel of Fortune, use famous
themes. Cartoons and other children’s programming also incorporate recognizable themes.

Examples include themes to children’s programs.”®'® And talk shows such as Oprah, The Ellen

812 Saltzman WDT (SP Ex. 25) at 10.

813 Saltzman WDT (SP Ex. 25) at 18.

814 Saltzman WDT (SP Ex. 25) at 10, 12-13, 15.
815 Saltzman WDT (SP Ex. 25) at 18.

816 Saltzman WDT (SP Ex. 25) at 10.

817 Saltzman WDT (SP Ex. 25) at 10.

818 Saltzman WDT (SP Ex. 25) at 10.

81 Saltzman WDT (SP Ex. 25) at 10-11.
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DeGeneres Show, Divorce Court and The People’s Court all have famous themes as well.**

Likewise, musical themes identify sports programs and news broadcasts, such as “the opening
theme to the New York NBC affiliate WNBC’s local news, which incorporates the famous 3-
note NBC chime.”®!

b. The Use of Feature and Background Music in Television.

354. As Mr. Saltzman testified, “[p]erhaps no other show in television history better
epitomizes the power of a feature music performance than FOX’s American Idol, the musical
talent-search show and a ratings juggernaut airing two nights (and sometimes more) a week” that
appeared on FOX network affiliates beginning in 2002.** The format of American Idol
“consists almost exclusively of feature music performances of multiple music genres,” that is,
musical works that constitute the primary focus of the audience’s attention.’® American ldol
was broadcast on multiple nights (generally Tuesdays and Wednesdays), and both broadcasts
were among the top-three highest Nielsen-rated shows in the United States, on average, over the
2003-2004 and 2004-2005 television viewing seasons.*** Moreover, in addition to its own
popularity, the American Idol phenomenon “spurred the creation of other similar music-focused
reality shows.”8%

355. But the use of music in television extends far beyond shows like American Idol

6

and its progeny.*® Ms. Alexandra Patsavas, the owner and operator of Chop Shop Music

Supervision, a music supervision company for television shows and motion pictures, presented

specific unrebutted testimony about the feature and background uses of music in television

5.827

programs and movies in 2004 and 200 As a music supervisor, Ms. Patsavas develops and

820 Saltzman WDT (SP Ex. 25) at 11.

821 Saltzman WDT (SP Ex. 25) at 11.

822 Saltzman WDT (SP Ex. 25) at 13.

83 Saltzman WDT (SP Ex. 25) at 13.

82 Saltzman WDT (SP Ex. 25) at 13.

825 Saltzman WDT (SP Ex. 25) at 13.

826 Saltzman WDT (SP Ex. 25) at 10-18.
827 Ppatsavas WDT (SP Ex. 24) at 1.
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»828

creates “the signature sound of a film or television program. Ms. Patsavas testified that over

the past ten years, including 2004 and 2005, “popular songs have been increasingly featured in

episodic television and film, and some of the most memorable television moments are those

53829

scenes that [are] set to a recognized song. This increase is due in part to a new generation of

producers creating television programs who view music as an integral part of the characters’
lives.8?

356. Over the past 15 years, Ms. Patsavas has supervised music in hundreds of

831

television episodes and dozens of motion pictures.” In that role, Ms. Patsavas collaborates with

“all of the other creative people involved in the project, including the film or television editor,

the director, and the producer, to select the right songs and to identify places in the film or

2832

television program that benefit from a musical treatment. Ms. Patsavas has worked on

dozens of television series, including The O.C., Gossip Girl, Boston Public, Mad Men, Fastlane,

Grey’s Anatomy, Without A Trace, Rescue Me, and Supernatural, and numerous feature films

such as Twilight, the soundtrack of which went d()l]i.')le—platinum.833

357. Ms. Patsavas testified that “[t]he use of songs in television series and film is

2834

widespread In a one-hour program, which runs approximately 43 minutes without

commercials, the music supervisor may have to select 6 to 8 songs, commonly amounting to 12-
14 minutes of music inserted in each program, which is in addition to the theme or background

music.?*

828 Patsavas WDT (SP Ex. 24) at 4.
829 Patsavas WDT (SP Ex. 24) at 10.

89 patsavas WDT (SP Ex. 24) at 2; ¢f. Saltzman WDT (SP Ex. 25) at 15 (“[Clertain
acclaimed movie directors . . . have thrust the popular music with which they grew up into
a pivotal role in their films.”).

81 Patsavas WDT (SP Ex. 24) at 1.
832 Ppatsavas WDT (SP Ex. 24) at 1.
83 Patsavas WDT (SP Ex. 24) at 4.
834 Patsavas WDT (SP Ex. 24) at 6.
85 patsavas WDT (SP Ex. 24) at 6.
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358. Music is used to “convey the setting of the scene or the different emotions of the

86 As an example, Ms. Patsavas cited her work on the show

characters” in a television series.
Roswell, which used music from the popular bands Coldplay and Radiohead to highlight the
creative direction of the show.*’ The role of the music in Roswell expanded as the show began

5% In addition, Roswell “was one of the first [shows]

to feature bands performing live on camera.
to have an online presence devoted exclusively to announcing the music in each episode, a
practice that became much more common by 2004 and 2005.”®* Following this trend, many
popular television shows including Grey’s Anatomy, Boston Public, Tru-Calling, 1-800 Missing,
Supernatural, Gossip Girl, and Mad Men “alert[ed] viewers both during and at the completion of
the show as to the names of the songs that have been used and many even feature the artist
singing the work.”%%

359. Ms. Patsavas testified in detail about her work on The O.C., a FOX television
program which was retransmitted by distant signal in 2004 and 2005 and which highlights the

841

importance of music to series television during that time. As Ms. Patsavas explained, The

0.C. was “[o]ne of the first shows to fully integrate music into the fabric of the entire show.”8%?
Music was so important to The O.C. that it became “the backdrop to the characters’ daily
activities and the focus of their parties and the emotional glue to their relationships.”®* Indeed,
music was such an intricate part of the show that the creators set many scenes in The Bait Shop,
a club where the characters socialized and which featured “a number of live performances by
famous recording acts over the seasons, including platinum selling indie rock acts such as

Modest Mouse, the Killers and Death Cab for Cutie.”®**

836 Ppatsavas WDT (SP Ex. 24) at 6.
87 Patsavas WDT (SP Ex. 24) at 6-7.
838 Ppatsavas WDT (SP Ex. 24) at 7.
89 Ppatsavas WDT (SPEx. 24) at 7.
%90 Ppatsavas WDT (SP Ex. 24) at 7.
81 Patsavas WDT (SP Ex. 24) at 7-10.
2 Patsavas WDT (SP. Ex. 24) at 7.
#3  Patsavas WDT (SP Ex. 24) at 8.
844 Patsavas WDT (SP Ex. 24) at 8.
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360. Through a series of examples, Ms. Patsavas demonstrated music’s ability to
“enhance the emotion of a scene” in The O.C.** Ms. Patsavas referenced three separate scenes —

a wedding, a death, and a simple walking scene — as exemplars of scenes that were significantly

846

enhanced by using music.” " Each scene, as well as the music that was included in it, became

847

memorable.”" In fact, music became such an important part of The O.C. “that websites have

been created that are dedicated solely to the music on the program.”®*®

361. As Ms. Patsavas documented, The O.C. was not the only show in which music

played an important role. In fact, the “trend of incorporating pop music as a feature production

#8499 Ms. Patsavas also described

0

element of the program has become a production mainstay.
popular programs such as Grey’s Anatomy and Gossip Girl that prominently feature music.®
Grey'’s Anatomy “1s trend-setting in its use of music because of the length of uninterrupted music
it uses,” and the music featured in Gossip Girl “give[s] the show a real New York edge.”®"

362. In addition to her testimony regarding music in television series, Ms. Patsavas
also illustrated the use of music to set the scene in motion pictures by referring to her work on
the motion picture Gun Shy.85 ? As music supervisor for that film, Ms. Patsavas was required to
choose music that captured the complex and competing emotions among the characters that
“would convey to the audience the comedic nature of events that otherwise on film would appear

to be desperate and violent acts by the characters.”®” She separately identified music in that film

which “establish[ed] the growing romantic entanglement between the two lead stars.”®* Ms.

#5  Patsavas WDT (SP Ex. 24) at 8.

6 patsavas WDT (SP Ex. 24) at 9.

87 Patsavas WDT (SP Ex. 24) at 9.

8 patsavas WDT (SP Ex. 24) at 9-10.
849 Ppatsavas WDT (SP Ex. 24) at 10.
80 patsavas WDT (SP Ex. 24) at 10.
81 Ppatsavas WDT (SP Ex. 24) at 10.
852 Ppatsavas WDT (SP Ex. 24) at 6.

83 Patsavas WDT (SP Ex. 24) at 6.

84 Patsavas WDT (SP Ex. 24) at 6.

147



Patsavas presented the cue sheet, a list of all music used in a particular film or television
program, for Gun Shy, which demonstrates the breadth of the use of music in film.*>

363. “Music is valuable because it intensifies the experience for the viewer and may be
used to capture the mood of a scene or create a distinct, signature sound for a film or television
program.”856 Indeed, Ms. Patsavas’ testimony demonstrates that “[m]usic is an essential and

7 . 3
nEd Moreover, the role of feature music in

important part of all television programming.
television and films is important and has been increasing over the past decade, including in 2004
and 2005.%
2. Licensing of Music Rights

364. The three performing rights organizations (“PROs™) that comprise the Music
Claimants in this proceeding serve as clearinghouses for their members and affiliates and the
users of copyrighted music in their repertoires, licensing their music repertoires to businesses
that use music in a wide variety of venues.®

365. PROs make more efficient licensing of music possible.gm Given the vast number
of users and performances, it would be extremely time-consuming and costly for their individual
members and affiliates to locate and license performances of all of their works across the entire
spectrum of music users by themselves.*' Similarly, Music Claimants greatly enhance the
ability of users of copyrighted music to obtain music performing rights.*®* Without blanket

licenses available from PROs, users would have to identify the owners of the music they wish to

perform and negotiate licenses with each one of them in advance of the uses. ¥

85 Ppatsavas WDT (SP Ex. 24) at 6, MC 04-05 Ex. 7.
86 Ppatsavas WDT (SP Ex. 24) at 10.
837 Ppatsavas WDT (SP Ex. 24) at 10.
8% Patsavas WDT (SP Ex. 24) at 10.
89 Saltzman WDT (SP Ex. 25) at 5.
860 Saltzman WDT (SP Ex. 25) at 6.
81 Saltzman WDT (SP Ex. 25) at 6.
862 Saltzman WDT (SP Ex. 25) at 6.
863 Saltzman WDT (SP Ex. 25) at 6.
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366. Mr. Michael O’Neill, BMI's Senior Vice President, Licensing, explained that
PROs facilitate the myriad uses of music by licensing in bulk.’®* Each PRO separately offers
“blanket” licenses to music users.*® For a negotiated annual fee, the blanket license provides the
music user permission to use as much or as little music in the PRO’s repertoire, along with the
repertoires of works from each of their foreign affiliates, as it wishes.®% Through the blanket
license, the music user is able to limit greatly its transactional licensing costs and is also
indemnified by the PRO for infringements.*®’

367. Each of the PROs enters into negotiations and music license agreements with
different segments of the over-the-air broadcast television industry, including the Big 3
networks, the local broadcast television stations, and the Univision Spanish language network.*®®
The scope of each of these licenses is limited to the music used in a specific subset of television
progra1mn:11'ng.869

368. The PROs each negotiate separate blanket music licenses with ABC, NBC, and
CBS that cover the musical works contained in the network-supplied programming that is
broadcast by Big 3 network affiliates.*”® The Big 3 network licenses do not extend to locally-
produced or locally-acquired programming broadcast on network-affiliated stations.®”’ As
relevant to this proceeding, the Big 3 network licenses cover only music contained in
programming whose retransmission on stations carried by distant signal is not compensable
under section 111.5"2
369. The PROs each separately negotiate with an industry committee of local

television broadcasters known as the Television Music License Committee (“TMLC”) to license

864 O’Neill WDT (SP Ex. 26) at 3; see also Saltzman WDT (SP Ex. 25) at 6.
85 O’Neill WDT (SP Ex. 26) at 3.

89 O’Neill WDT (SP Ex. 26) at 3.

87 O’Neill WDT (SP Ex. 26) at 3; Tr. 1086 (O’Neill).

868 Tr. 1084-91 (O’ Neill).

869 Tr. 1084-91 (O’ Neill).

870 O’Neill WDT (SP Ex. 26) at 6; Tr. 1085 (O’ Neill).

811 Tr. 1084-85 (O’ Neill).

872 O’Neill WDT (SP Ex. 26) at 6; Zarakas WDT (SP Ex. 27) at 12.
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the public performance of musical works contained in programming broadcast on local television
stations (other than the Big 3 network and Univision network programming).*”® The TMLC
represents more than 1,300 commercial television stations, including Big 3 network affiliated
stations, stations affiliated with other networks, and Independent stations.®”* The TMLC agreed
to blanket licenses from the PROs that totaled $195.5 million in 2004 and $186 million in
2005.57

370. The BMI industry-wide blanket license fee ($85 million in 2004) for local
programming is allocated among each of the more than 1,300 local television stations by a
formula developed by the TMLC.*® As an option under the industry-wide TMLC-negotiated
blanket license agreements, BMI and ASCAP each offer a “per program license” to their

877

respective catalogs. A per program license is also a “blanket license” in the sense that it

allows the licensee to use any of the works in a PRO’s 1repert0i1re.m8 However, unlike the blanket

license, under a per program license a television station pays a fee only for the specific programs

879

that include music from the PRO’s repertoire. Each station has a per program license fee,

which is designed to equal the blanket license fee that station would pay if it were charged on a
program-by-program basis, given the typical station’s BMI music use profile (with the inclusion

of a higher administrative charge).®®

" O’Neill WDT (SP Ex. 26) at 4. Tr. 1085 (O’Neill). Each of the PROs has a separate
blanket license agreement with Univision that covers the musical works on both the
Univision network programming as well as any non-network programming carried on
Univision affiliates. Tr. 1107-08 (O’Neill), Tr. 1166 (Zarakas).

874 Tr. 1085 (O’ Neill).

¥ O’Neill WDT (SP Ex. 26) at 5, MC 04-05 Ex. 5; Saltzman WDT (SP Ex. 25 at MC 04-05
Ex. 2). The BMI industry-wide blanket license fee for 2005 is an interim fee set by the
BMI Rate Court. O’Neill WDT (SP Ex. 26) at 5.

876 Tr. 1098 (O’Neill).

817 O’Neill WDT (SP Ex. 26) at 5-6.
878 O’Neill WDT (SP Ex. 26) at 5.
879 O’Neill WDT (SP Ex. 26) at 5-6.
880 O’Neill WDT at 5-6.
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371. To illustrate, under the BMI per program license, a station is allocated an overall
BMI “starting fee” that is considerably higher than its allocated blanket fee, but is payable only
for local programs with BMI music.® The station ultimately pays BMI a monthly fee for each
local program that contains BMI works using a fee formula that calculates the station’s revenue
from local programs that include BMI music divided by total station local program revenue.

2 n order to pay BMI lower fees than their allocated

This ratio is multiplied by the starting fee.
blanket license fees, the 300-350 stations that opt for a per program license must separately
obtain direct licenses for the BMI musical works contained in some of their local programs.®®*
These programs will then not be covered by the per program license payment to BMI. Stations
opting for the per program license have increased music use reporting obligations to the PROs.**
Accordingly, for a per program license to reduce its BMI fee below the blanket level it would
otherwise pay, the licensee must efficiently acquire direct licenses for the BMI music in some or
all of the local programming that it carries.®®

372. In the absence of the compulsory license, the PROs would likely negotiate
licenses with cable system operators, and those licenses would likely be blanket licenses (given
the high transactional costs a cable operator would face if it wished to license directly the music
contained in all retransmitted local broadcast programs carried in distant markets).**® Indeed, the

PROs already enter into blanket license agreements with cable systems for their locally-

8L Tr. 1099 (O’ Neill).
882 O’Neill WDT (SP Ex. 26) at 5-6; Tr. 1099-1100 (O’Neill).

83 O’Neill WDT (SP Ex. 26) at 6.

84 Tr. 1099-1100 (O’Neill). A direct license is a license signed by the station directly with a

publisher; a source license is a license signed by the program producer with a publisher
that covers the broadcast of the music by the local broadcast station. Tr. 1087 (O’Neill).

885 Tr. 1105 (O’Neill).

886 T, 1090-91, 1093-94 (O’Neill). “Q. Absent the compulsory license, would BMI negotiate
licenses for the retransmission — for music contained in the retransmission of distant
signals? A: Yes, we would. Q: And who would BMI negotiate those licenses with? A:
We’d negotiate probably with the parties paying today, which is the cable operators, that’s
who we would be negotiating with.”
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originated content.®®” BMI and ASCAP negotiate with the cable operators through an industry
committee of cable operators formed by the National Cable Television Association (“NCTA”).**8
Under the NCTA agreements, cable systems make payments to the PROs on a negotiated price-
per-subscriber basis.*™ In 2004 and 2005, the PROs received blanket license fees of $10 million
from cable systems for these incidental use licenses.*

% Zarakas Music Ratio Analysis

373. In order to determine Music’s relative value in this proceeding, the Music
Claimants retained Mr. William P. Zarakas, a Principal in The Brattle Group and an expert in the
valuation of assets and businesses in the communications and media industries, to analyze the

891

value of music in the distant signal marketplace. Mr. Zarakas used a market-comparable

methodology to analyze the value of music as compared to the value of other copyrighted
materials included in the distant retransmission of over-the-air broadcast signals.892

374.  As discussed above, Mr. Zarakas’ analysis refined a model introduced by the JSC
during the rebuttal phase and considered by the CARP in the 1998-1999 cable distribution
proceeding as a floor for the value of music. In that proceeding an estimate of the relative value
of music in the broadcasting marketplace was derived through creating a “music ratio” of total

music license fees to the sum of (a) such music license fees and (b) broadcast rights payments,

which consist of the total payments made by the stations and networks in the over-the-air

7 Tr. 1089-90 (O’Neill); see O’Neill WDT (SP Ex. 26) at MC 04-05 Ex. 6. Locally
originated content is any incidental programming not covered by the PROs’ network
licenses with cable programming services (e.g. TNT, HBO) that cover the cable operator,
or by the compulsory license that covers retransmission of local and distant broadcast
programming. Tr. 1083-84 (O’Neill).

8% Tr. 1090 (O’ Neill).

8 O’Neill WDT (SP Ex. 26) at 7.

80 O’Neill WDT (SP Ex. 26) at 7.

1 Zarakas WDT (SP Ex. 27); Tr. 1136-37 (Zarakas).
%2 Tr. 1139 (Zarakas); Zarakas WDT (SP Ex 27) at 11.

152



broadcast market for the rights to broadcast the programs aired on such stations.*” The concept

of the music ratio is expressed generally as:®*

Music License Fees
Music License Fees + Broadcast Rights Payments

music ratio =

375. The music ratio presented in the 1998-1999 CARP proceeding was not designed
specifically to measure music’s value in the distant signal market, but rather was based on
industry wide television broadcast licensing fees and rights payments in the over-the-air
broadcast market.*> The “Unadjusted Music Ratio” reviewed by the CARP in the 1998-99
proceeding included music license fees and broadcast rights payments by the Big 3 networks

L¥ T addition, no

even though that programming is not compensable under section 11
weighting whatsoever was applied to the 1998-1999 ratio to account for the difference between
the particular mix of station types retransmitted by distant signals and the stations that generally
make up the entire broadcast television market.**’

376. In this proceeding, Mr. Zarakas testified that a “music ratio” approach is “a
reasonable method to calculate the value of music relative to the value of the programming of the
other copyright owner claimant groups,” provided that the data used for such a calculation
“capture comprehensively and accurately the values to be used to calculate the music ratio for
distant signals.”®® As a result, in a two step process, Mr. Zarakas sought to address the concerns

raised by the 1998-1999 CARP. First, he methodically obtained relevant data inputs and

calculated adjusted music ratios for each different category of television stations in the over-the-

83 Zarakas WDT (SP Ex. 27) at 3, 11. Pursuant to the Copyright Act (at the time), upon
completion of a CARP report, the Register of Copyrights advised the Librarian of
Congress whether to adopt it, and the Librarian adopted the report unless he found a that a
determination was arbitrary and capricious. In the 1998-1999 proceeding, the Librarian
adopted the Register’s recommendation and adopted the CARP’s proposed distribution.
69 Fed. Reg. 3606 (Jan. 26, 2004).

894 Zarakas WDT (SP Ex. 27) at 3; Tr. 1140 (Zarakas).
3 Zarakas WDT (SP Ex. 27) at 10.

896 Zarakas WDT (SP Ex. 27) at 10.

897 Zarakas WDT (SP Ex. 27) at 10.

88 Zarakas WDT (SP Ex. 27) at 3.
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air broadcast market, such as Independent stations or network affiliates.* Second, he weighted
these music ratios using distant signal subscriber instances for each of these different categories
of television stations to reflect the relative importance of the various stations actually carried by
cable system operators and received by subscribers as distant signals during 2004 and 2005.°%

a. The Data Used to Create the Music Ratio for This Proceeding
(i) Blanket Music License Fees

377. There are two data sources that provide information concerning local television
music license fees for 2004 and 2005 that can be used as the numerator of a music ratio.””' The
first is the local television music blanket license fee data provided by the PROs and utilized by
Mr. Zarakas.””® These data identify the blanket license fees negotiated and agreed to by the
TMLC and each PRO for all local stations in the broadcast market for their local (i.e., non-Big 3

3 The blanket license fees are therefore a negotiated benchmark fee

network) programming.
valuation by the television stations themselves for blanket license rights to the PROs’ entire
catalogs, are the most comprehensive, accurate data in the record, and are the only data that
values all music use in local broadcast markets.”® The second set of data (which were provided
by the PROs in discovery and used by Dr. Woodbury in his unadjusted study) is comprised of the

%05 The total license

music license fee expenditures made by the broadcast stations to the PROs.
fees paid to PROs are somewhat lower each year than the annual blanket license fees because
about 30% of stations opt for the per program licenses from BMI and ASCAP.”®  Under per

program licenses, stations can choose to obtain rights to a substantial portion of their music

899 Zarakas WDT (SP Ex. 27) at 11-25.

%00 zarakas WDT (SP Ex. 27) at 25-31.

%01 Zarakas WDT (SP Ex. 27) at 13.

22 Zarakas WDT (SP Ex. 27) at 13; Tr. 1142-43 (Zarakas).
%3 Tr. 1142-43 (Zarakas).

%4 Zarakas WDT (SP Exh. 27) at 13-14.

%05 Zarakas WDT (SP Ex. 27) at 14; Tr. 3291-95 (Woodbury).

%% O’Neill WDT (SP Ex. 26) at 5-6; Tr. 1104-05 (O’Neill) (indicating that approximately 300
to 350 of the more than 1,300 broadcast stations have a per program licenses).
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through direct licenses and accordingly lower their fee payments to ASCAP and BML*" These
payment data are flawed for purposes of use in this proceeding because they fail to include any
amount paid by per program stations (or their program providers) to composers and publishers
for direct licenses.”® There is no publicly available data that identifies the amount paid by local
stations for direct licenses.”” Those fees are not disclosed to the PROs by their members and
affiliates.”'”

378. For several reasons, Mr. Zarakas chose to use blanket music license fees in the
numerator of a music ratio for this proceeding.gl1

379. First, blanket license fees represent market-based prices that the Music Claimants
negotiated with the local television stations for the right to perform publicly all music in the
Music Claimants’ repertoiresduring 2004 and 2005.°'* Because these were arms-length
negotiated blanket license fees, they are an accurate and reliable measure of the market price of
music licenses in the local over-the-air broadcast market and provide strong evidence of the
value of the music licenses to the local broadcast stations.”’”

380. Second, blanket music license fees are the only available measures of total
market-based prices.914 In stark contrast, music license payments by the local broadcast stations
to the PROs alone necessarily understate the total amount of music license fees paid by these

television stations because they exclude station payments for direct licenses with composers and

%7 O’Neill WDT (SP Ex. 26) at 5-6; Tr. 1104-05 (O’Neill). SESAC had only a blanket
license in 2004 and 2005. Tr. 1107 (O’Neill).

98 Zarakas WDT (SP Ex. 27) at 13.

%9 O’Neill WDT (SP Ex. 26) at 6; Tr. 1089, 1106 (O’Neill); Tr. 1143-44, 1160-61 (Zarakas)
(“[T]hese are private transactions. . . . There’s no . . . public information on them.”).

210 Tr. 1089, 1101, 1106 (O’Neill): The PROs “receive notification [from their members or
affiliates] if they direct or source license, but they redact the amounts that they . . . pay.”

oI Zarakas WDT (SP Ex. 27) at 13.

912 Tr. 1086 (O’Neill); Zarakas WDT (SP Ex. 27) at 13; Tr. 1160 (Zarakas).
13 Zarakas WDT (SP Ex. 27) at 13; Tr. 1142-43, 1160 (Zarakas).

14 Zarakas WDT (SP Ex. 27) at 13; Tr. 1142-43 (Zarakas).
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music publishers.””> That the direct licenses exist is not in doubt; the PROs receive copies of the
direct licenses, but the financial terms are redacted on the copies provided to the PROs.”'®

381. Third, absent the compulsory license, the PROs would negotiate licenses directly
with the cable system operators.917 The cable systems currently license only on a blanket, not a
per program basis, and they would be unlikely to enter into direct licensing transactions
necessary to take full advantage of a per program license.”'® Therefore, the blanket license fees
provide the proper benchmark because the cable system would most likely acquire blanket
licenses from the PROs for this music in an open market.”"”

382. Finally, while there is no empirical nor quantitative evidence as to the amount
paid by the stations in direct license fees, Mr. O’Neill testified that he was aware of instances in
which stations on a per program license paid more to the PROs than their blanket license fee
share, and that, in other cases, stations switch back and forth between the blanket and per
program license.”® This anecdotal evidence suggests that the difference between the negotiated
blanket fee and the actual license fees paid, including direct fees, is not significant.921

383. Mr. Zarakas included local broadcast station blanket PRO licenses of $195.5
million in 2004 and $186 million in 2005 and then added the blanket license fees agreed to (and
paid by) the Univision network.””” In sum, the blanket license fees agreed to by the local
television industry and Univision totaled $200.8 million for 2004 and $191.7 million for 2005.°

These figures, adjusted to exclude payments by stations that went off the air in the relevant year

15 Zarakas WDT (SP Ex. 27) at 14; see also Tr. 3295, 3318-19 (Woodbury) (“[M]y
numerator, the music rights fees, . . . does not include the direct license fee payments. And
to that extent, there will be an underestimate in my ratio.”).

1 Tr. 1101 (O’ Neill).

7 Tr. 1093-94 (O’ Neill).

18 O’Neill WDT (SP Ex. 26) at 9.

o1 O’Neill WDT (SP Ex. 26) at 9.

%20 Tr. 1127-1128 (O’ Neill).

21 Tr. 1128 (O’Neill).

922 Zarakas WDT (SP Ex. 27) at 14-15.
923 Zarakas WDT (SP Ex. 27) at 14-15.
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and/or were designated as “Small,” constituted the numerators in the music ratio for each year

. . 2
and were also included as one component of the denominator.”**

384. To calculate music ratios for different station types so that they could be

subsequently weighted, Mr. Zarakas allocated fees to each station type consistent with the

TMLC allocation protoco

1% The breakdown of blanket license fees by stations type is as

follows from his report:926

924

925

926

Zarakas WDT (SP Ex. 27) at 25.

Tr. 1144-45 (Zarakas) (“I've assigned an affiliation, either a network affiliation or an
independent designation, for each station, and I've just summed up the allocations that
were made by the TMLC.”). As Mr. Zarakas further explained: “The TMLC allocates the
aggregate blanket license fee among stations in accordance with a methodology it devised
to produce each station's annual blanket license fee. For example, in the case of BMI's
Local Television Station Music Performance Blanket License, the industry wide blanket
music license fee is allocated among television markets based on the three-year average of
US television households in that market. The top-25 markets are over-weighted to reflect
that a household in a big city has more value than a household in a small town. The
portion of the blanket music license fee allocated to a particular market is further allocated
among stations in that market based on viewership in 30-minute increments during the
hours of 9am to 12pm during the “sweeps” month for the three previous years.” This
includes an exclusion for prime time viewing audiences for Big 3 network affiliates.
Zarakas WDT (SP Ex. 27) at 15 fn.22.

Zarakas WDT (SP Ex. 27) at 15 Table 2.
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Table 2
2004 and 2005 Blanket Music License Fees — Numerator

Blanket Music License Fees

{($Millions)
2004 2005

Big-3 Networks

ABC Affiliates $37.71 $34.40

CBS Affiliates $37.87 $36.24

NBC Affiliates $38.82 $36.32
Non Big-3 Networks

FOX Affiliates $34.56 $34.09

UPN Affiliates $13.88 $11.86

WB Affiliates $17.24 $16.85

Other* $14.51 $15.16
Independents $6.22 $6.81
Total $200.8 $191.7

*Off-air and small stations are included in the "Other" category
Sources: ASCAP, BMI, SESAC

(ii) Calculation of Broadcast Rights Components

385. Total broadcast rights payments, excluding those for Big 3 network programming,
were included in the denominator of the music ratio for each category of television station, e.g.,
ABC affiliate, NBC affiliate, FOX affiliate, Independent.””’ The broadcast rights portion of the
music ratio denominator consisted of three components: (1) local television stations broadcast
rights payments for non-network programming; (2) an estimate of broadcast rights payments for
non-Big 3 network programming, and (3) an estimate of the broadcast rights payments that
would be paid to the local stations for programs they produce themselves (i.e., the broadcast
928

value of locally-produced programming).

(a) Broadcast Rights Payments Made by Local
Television Stations.

386. The Television Financial Report is published annually by NAB and Broadcast
Cable Financial Management Association (the “NAB Survey”).g29 The NAB Survey provides

%21 Zarakas WDT (SP Ex. 27) at 16.
28 Zarakas WDT (SP Ex. 27) at 16; Tr, 1141-42 (Zarakas).
%2 Tr. 1145 (Zarakas).
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data on station “revenues and various expenditures, including how much stations spend for
broadcast rights.””*® This data is presented in the form of average expenditures made by each
station type, either network affiliate or Independent, on broadcast rights payments.””' Mr.
Zarakas separately sorted the television stations by their affiliation with various networks
(including non-Big 3 networks) or as “Independent.”*** He then calculated the total expenditures
made by television stations on broadcast rights for 2004 and 2005 by multiplying the average
expenditure per station type by the number of commercial television stations in each category.”>
387. The NAB Survey provides broadcast rights data on both a cash and an amortized

3% Mr. Zarakas chose to use the amortized broadcast rights payments data because

accrual basis.
it includes the value of booked barter arrangements and yields a more conservative calculation of
the music ratio because it results in a larger denominator than under the cash approach.” Mr.

Zarakas’ calculations are set forth herein from Table 3 of his report.”*®

%0 Tr, 1145 (Zarakas).

#1 Zarakas WDT (SP Ex. 27) at 16-17.

%32 Zarakas WDT (SP Ex. 27) at 16; Tr, 1141-42 (Zarakas).
3 Tr. 1146 (Zarakas) Zarakas WDT (SP Ex. 27) at 17.

%4 Zarakas WDT (SP Ex. 27) at 17 fn.25.

Zarakas WDT (SP Ex. 27) at 17 fn.25: “Amortized broadcast rights in this case refers to
the accounting of payments under a accrual method and also includes the value of booked
barter arrangements. Bartered programming is the booked advertising revenue in exchange
for syndicated programming. Broadcast rights payments were also reported on a cash
basis, which reflects the actual dollar amounts paid for broadcast rights. Cash payments
were slightly less than the amortized broadcast rights; in 2004, cash payments were
approximately $1.65 million per station on average and such payments were $1.66 million
per station on average in 2005.”

936 Zarakas WDT (SP Ex. 27) at 17 Table 3.
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Table 3
Total Station Broadcast Rights Payments

Average Station Broadcast Rights

Number of Stations Station Broadcast Rights Payments
Payments _
2004 2005 2004 2005 2004 2005
[a] [b] [c] [d] [e] i
[1] Al $1,698,272 $1,702,840 1,187 1,192 $2,015,848,864 §2,029,785,280
[2] ABC Affiliates $2,100,520 $2,290,689 195 195 $409,601,400 $446,684,355
[31 CBS Affiliates $1,222,075 $1,151,584 193 193 $235,860,475 $222,255,712
[4] NBC Affiliates $1,128,155 $1,170,914 195 194 $219,990,225 $227,157,316
[5]1 FOX Affiliates $1,519,649 $1,161,136 165 166 $250,742,085 $192,748,576
[6] UPN Affiliates $2,094,220 $2,749,883 80 79 $167,537,600 $217,240,757
[7] WB Affiliates $5,900,565 $5,633,831 81 83 $477,945,765 $467,607,973
[8] Independents $2,178,891 $2,521,584 57 58 $124,196,787 $146,251,872
[9] Other $588,120 $490,351 221 224 $129,974,527 $109,838,719

Sources:

[1-8]: [a]: NAB, 2005 Television Financial Report
[b]: NAB, 2006 Television Financial Report
[c], [d]: M Street data (provided by BMI)
[e]l=[a]lx [c]
[f1=[bl x [d]

9% [a]=[ellc]
[b] = [f)/1d]
[c], [d]: [1] - sum([2] thru [8])
[e],[£] = [1] - sum([2] thru [8])

(b)  Broadcast Rights Payments for Non-Big 3
Network Programming.

388.  Although the network programming on the Big 3 networks is not compensable
under section 111, network programming on FOX, WB, UPN and other networks is
compensable.937 Broadcast rights payments for non-Big 3 network programming are not
included in the NAB Survey data and they are not otherwise publicly available.”® As a proxy
for these broadcast rights payments, Mr. Zarakas used programming expenses data from SNL

Kagan, a recognized source of economic information for the television broadcast industry.”

#37  Zarakas WDT (SP Ex. 27) at 8.
98 7Zarakas WDT (SP Ex. 27) at 18.
939 Zarakas WDT (SP Ex. 27) at 18; Tr. 1147 (Zarakas).
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389. By definition, broadcast rights are a subset of programming expenses.”*?

According to the NAB Survey, for television stations, broadcast rights constituted approximately

74% and 73 % of program expenses in 2004 and 2005, respectively.”! However, Mr. Zarakas

was unable to confirm whether a similar ratio applied to non-Big 3 networks.”** Accordingly, to

be conservative in his estimate, Mr. Zarakas included all non-Big 3 network programming

expenses in the denominator of the music ratio.”* Dr. John Woodbury agreed that such use of

programming expenses is conservative.”** The following programming expenses for non-Big 3

. . - 4,
networks were included in Mr. Zarakas’ aLnal).rsm:9

5

Table 4
Non-Big 3 Network Programming Expenses
($000s)
Network 2004 2005
Fox $1,998,284 $2,255,330
UPN $210,977 $219,417
WB $543,061 $531,832
Others $501,867 $543,703
Total Non-Big 3 $3,254,189 $3,550,282

Source: SNL Kagan

390. In gathering

(c) Estimate of Value of Locally Produced
Programming.

the inputs for the ratio of music licensing fees to broadcast rights

expenses, Mr. Zarakas recognized the need to “estimate the value of the broadcast rights in

locally produced programming to cable system operators,” which is “produced by the local

940

941

942

943

944

945

Zarakas WDT (SP Ex
Zarakas WDT (SP Ex
Zarakas WDT (SP Ex
Zarakas WDT (SP Ex

.27) at 18-19.
.27) at 19.
.27) at 19.
.27) at 19.

Tr. 3340 (Woodbury).

Zarakas WDT (SP Ex

.27y at 18 Table 4.
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commercial television stations themselves and is broadcast in the over-the-air market.”>*®

Because this programming is not generally sold, Mr. Zarakas was unable to use market
transactions to value it.”* However, Mr. Zarakas was able to use the 1998-1999 CARP’s
determination of the various claimants’ shares in its distribution of the Basic Fund “to calculate
the overall relative value assigned by the CARP to locally produced programming compared to
the combined local commercial television station non-network programming and non-Big 3

#948  As set forth below, in Table 6 from Mr. Zarakas’ written direct

network programming.
testimony, Mr. Zarakas used the relative CARP shares to determine the multiplier of
approximately 1.185 to account for the estimated value of the broadcast rights for locally-
produced programming.””  But, because Mr. Zarakas’ estimate of locally-produced
programming values scales linearly with the estimate of non-Big 3 network payments, his use of
programming expenses, which overestimate network payments, necessarily overestimates

imputed value of locally-produced programming to third parties as well.”

Table 6
Calculation of Broadcast Rights Payment
To Account For Value Of Local Programming

Basic Funds
1998 1999 Average
[1] Program Suppliers + Sports + Devotional 74.77565% 74.82170%  74.79868%
[2] Local Programming 13.96836% 13.77736%  13.87286%
[3] Program Suppliers + Sports + Devotional + Local Programming  88.74401% 88.59906%  88.67154%
[4] Factor 1.187 1.184 1.185

Sources:

[1] Table 5, [1] thru [3]
[2] Table 5, [4]

[31 =[11+[2]

[4] =[31/11]

46 Zarakas WDT (SP Ex. 27) at 19.

%7 Zarakas WDT (SP Ex. 27) at 19-20.

8 Zarakas WDT (SP Ex. 27) at 20 (parentheses omitted); see also Tr. 1151-52 (Zarakas).
99 Zarakas WDT (SP Ex. 27) at 20-23.

90 Zarakas WDT (SP Ex. 27) at 24 (including Table 7).
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b. The Calculation and Weighting of the Music Ratio for the
Distant Signal Market.

391. After identifying all of the broadcast rights payments and adding them to the
music blanket license fees, Mr. Zarakas calculated an Unweighted Music Ratio, which reflected

: < . . 51
music’s relative market value in the over-the-air broadcast market.”

However, recognizing that
“the market for retransmitted distant signals by cable system operators differs from the local
broadcast television market in terms of the mix of programming transmitted,”* Mr. Zarakas
then calculated a weighted music ratio that reflected music’s value in the distant signal market
based on which stations cable operators had chosen to carry as distant signals in 2004 and 2005
and how many subscribers received those stations.””> To do this, he first calculated his weights

3% next calculated un-weighted music ratios for each

based on distant signal subscriber instances,
of the television categories in the local over-the-air broadcast television market, and last applied
the distant signal weights to the un-weighted ratios to form an aggregate distant signal ratio.>
In carrying out this calculation, Mr. Zarakas recognized that, in contrast with the local over-the-
air broadcast market, the national distant signal market for subscription cable television is
dominated by WGN America, an independent station that does not retransmit any network

programming and accounts for approximately half of the distant signal subscriber instances.”*

#1 Zarakas WDT(SP Ex. 27) at 25; Tr. 1153-54 (Zarakas).

%2 Zarakas WDT (SP Ex. 27) at 25.

3 Zarakas WDT (SP Ex. 27) at 26-31; Tr. 1153-55 (Zarakas).
#%  Zarakas WDT (SP Ex. 27) at 26-29; Tr. 1153-55 (Zarakas).
93 Zarakas WDT (SP Ex. 27) at 29-31.

96 Zarakas WDT (SP Ex. 27) at 28 fn.30. As Mr. Zarakas explained, “WGN transmits two
types of signals: one for its local market in Chicago (WGN-TV, channel 9, in Chicago,
Nlinois) and one designated for distant carriage (WGN America, formerly known as
Superstation WGN). In 2004 and 2005, WGN was affiliated with WB in its local
broadcasts. However, WGN America’s transmissions did not (and do not) include
programming from WB because the network was (and is) available in most markets around
the country.”
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392. The result of Mr. Zarakas’ calculation is a weighted music ratio of 5.2% for 2004

and 4.6% for 2005 as set forth below, in Table 12 from his written direct testimony.”’

Table 12
Calculation of Weighted Ratio

2004 2005 :
Unweighted Weighted Unweighted Weighted

Ratio Weight Ratio Ratio Weight Ratio
ABC Affiliates 7.2% 6.8% 0.50% 6.1% 5.9% 0.36%
CBS Affiliates 11.9% 6.6% 0.80% 12.1% 6.0% 0.73%
NBC Affiliates 13.0% 7.5% 1.00% 11.9% 6.7% 0.80%
FOX Affiliates 1.3% 42% 0.10% 1.2% 3.5% 0.04%
UPN Affiliates 3.0% 5.3% 0.20% 2.2% 5.0% 0.11%
WB Affiliates 1.4% 6.2% 0.10% 1.4% 5.7% 0.08%
Independents 4.1% 60.8% 2.50% 3.8% 64.9% 247%
Other 1.8% 2.5% 0.00% 1.9% 2.3% 0.04%
Weighted Ratio/Total 3.1% 100% 5.2% 2.8% 100% 4.6%

Source: Tables 10 & 11

4. Testimony of Dr. John Woodbury.
a. Flaws in Woodbury Analysis.
393. Program Suppliers presented the rebuttal testimony of Dr. John R. Woodbury,
who asserted that Music Claimants’ share should be set at 2.04% of the 2004 cable royalty fund
and 1.94% of the 2005 cable royalty fund, substantially below the share Music Claimants have

received in every litigated proceeding since the inception of the cable compulsory license.””®

7 Zarakas WDT (SP Ex. 27) at 31 Table 12. Mr. Zarakas’ calculations also likely understate
Music’s value because “they fail to account for the fact that content retransmitted in the
distant signal market is on a non-exclusive basis and thus overstated by broadcast rights
payments in the local over-the-air market, which are for the right to exclusive broadcasts.”
Zarakas WDT (SP Ex. 27) at 31. As Mr. Zarakas noted, “in the local broadcast market,
stations and networks pay premiums for the rights to broadcast programs on an exclusive
basis;” however, “exclusivity premiums likely would not be paid in the distant market
where content is transmitted over many cable systems on a non-exclusive basis.” Zarakas
WDT (SP Ex. 27) at 31.

S Woodbury WRT (PS Ex. 14); 1998-99 CARP Report at 89; 1983 CRT Determination, 51
Fed. Reg. at 4415.
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394. Dr. Woodbury endorsed a music ratio approach, opining that music’s share should
be determined using a method similar to that sponsored by Dr. George Schink in the 1998-1999

? Dr. Woodbury, however, failed to make any adjustment in

cable distribution proceeding.95
response to the concerns raised in the 1998-99 CARP Report that Dr. Schink’s approach did not
account for the differences between the over-the-air and distant signal markets, which resulted in
his music ratio understating music’s value in the distant signal market.”® Moreover, Dr.
Woodbury selected data inputs for his unadjusted ratio that systematically lower the music ratio,
even in comparison to Dr. Schink’s calculation.”

395. Dr. Schink’s analysis was derived from the U.S. Census Bureau’s 1998 Annual
Survey of Communication Services, which separately reported: (1) the amount of music license
fees paid by the U.S. commercial television industry, including the Big 3 networks; and (2) the
combined amount of these music license fees and the broadcast rights payments for the U.S.

%2 In the 1998-1999 proceeding, Dr. Schink proposed a value

commercial television industry.
for music based on the ratio of these two figures.”®

396. Dr. Schink’s data included music license fees and broadcast rights payments for
the Big 3 networks, even though Big 3 network programming is not compensable under section
111.°** In addition, Dr. Schink did not make any weighting adjustment to his calculation based
on which television stations were actually retransmitted as distant signals and in what degree.”®
The 1998-1999 CARP found Dr. Schink’s analysis “worthy of some weight in determining the

relative weight of Music,” but recognized Dr. Schink’s analysis only as a floor for determining

%% Tr. 3309 (Woodbury); 1998-99 CARP Report at 89.
%0 Tr, 3311-12 (Woodbury).
%1 Ty, 3294-95, 3312, 3320-22, 3333 (Woodbury).

%2 The music license fee and broadcast rights payment data Dr. Schink used from the Annual

Survey of Communication Services was only for “taxable firms.” Zarakas WDT (SP Ex.
27) at 10-11 fn.13.

%3 Tr.3309-10, 3316-17, 3323 (Woodbury).
%4 Tr. 3312 (Woodbury).
%5 Tr, 3312, 3347-48 (Woodbury).
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Music’s share “in the absence of better measures.””®® As a result, the 1998-1999 CARP awarded
Music, 4.0%, substantially more than the 2.33% calculated under the Schink methodology.”®’
397. For 2004 and 2005, the U.S. Census Bureau did not publish comparable data to
that used by Dr. Schink in the 1998-1999 proceeding.”®® Specifically, starting in 1999, the U.S.
Census Bureau combined the Annual Survey of Communication Services with another survey,

%9 The Service Annual Survey does

d.970

with the merged product being the Service Annual Survey.
not report data in the same manner that the Annual Survey of Communication Services di
As Mr. Zarakas explained: (1) “the Service Annual Survey provides an aggregate number for the
sum of music license fees and broadcast rights payments, instead of individual numbers for the
two components as was the case in the Annual Survey of Communication Services;” and (2) “the
Service Annual Survey also aggregates data for taxable and tax-exempt firms into a single
number for all firms.”*"!

398.  Due to the changes in the Census Bureau’s surveys, Dr. Woodbury’s data inputs
differed significantly from those used by Dr. Schink.”’® First, whereas the 1998 survey provided
a single data source for Dr. Schink’s music ratio, the 2004 and 2005 surveys did not have

separate music license fee data,””> which resulted in Dr. Woodbury including only the license

fees paid by to the PROs in the numerator .*”* Second, the numerator and denominator of the

%6 1998-99 CARP Report at 82-89; Woodbury WRT (PS Ex. 14) at 5; Tr. 3311 (Woodbury);
Zarakas WDT (SP Ex. 27) at 10.

%7 Tr. 3312 (Woodbury); 1998-99 CARP Report at 89.
%8 Zarakas WDT (SP Ex. 27) at 13 fn.17; Tr. 1170-72 (Zarakas).

%9 Zarakas WDT (SP Ex. 27) at 13 fn.17. The Service Annual Surveys for 2005 and 2006
report data from 2004 and 2005 respectively. A revised amount for 2004 also appears in
the 2006 Service Annual Survey, the one expressly employed by Dr. Woodbury in his
testimony to calculate music ratios. Tr. 3292, 3324-25, 3329-30 (Zarakas).

10 Zarakas WDT (SP Ex. 27) at 13 fn.17; Tr. 1171-72 (Zarakas).

71 Zarakas WDT (SP Ex. 27) at 13 fn.17.

72 Tr. 3324-25 (Woodbury); Zarakas WDT (SP Ex. 27) at 13 fn.17.

9 Tr. 1170-71 (Zarakas); see PS Ex. 5X (Table 3.3); SP Ex. 63 at 72 (Table 3.6.4).
91 Tr. 3343 (Woodbury).
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1998 music ratio both included the same value for the music license fees.””” In contrast, the
numerator of Dr. Woodbury’s music ratio included only music license fees paid to the PROs and
did not include any value for direct license fees paid for music,”’® while Dr. Woodbury’s
denominator included all music license fee payments, including direct payments.gn"7 Third, the
denominator of the 1998 music ratio included only commercial broadcast rights payments,gﬂ"8 but
the denominator of Dr. Woodbury’s music ratio included broadcast rights payments for both
commercial and non-commercial stations.””

399. For his music ratio denominators, Dr. Woodbury used 2004 and 2005 estimates
for rights payments provided in the 2006 Service Annual Survey,ggo even though prior to the
submission of his written testimony, he knew that the 2007 Service Annual Survey had published
a downward revision of the rights payments estimates.”’ This revision necessarily increased any
calculated music ratios.”® Despite being aware that his underlying denominator data had been
revised downward, Dr. Woodbury did not update his calculation accordingly, choosing instead to
rely on erroneous data that overstated his denominator by approximately $800 million in 2004
and $1.1 billion in $2005, thus understating his music ratio.”®

i) The 1998-99 CARP’s Concerns with Dr. Schink’s
Analysis.

400. The 1998-1999 CARP found that Dr. Schink’s calculation should only be used as

“a floor figure for purposes of determining Music’s award.”?%* Specifically, the 1998-1999
CARP Report noted two principal factors that prevented it from adopting Dr. Schink’s

975 Tr. 1173 (Zarakas); Woodbury WRT (PS Ex. 14) at 5.

7% Tr. 3291, 3295 (Woodbury).

977 Tr. 3335-38 (Woodbury).

978 Zarakas WDT (SP Ex. 27) at 10, 13 fn.17; Tr. 1179 (Zarakas).

19 Tr. 3344 (Woodbury).

%80 Tr. 3292, 3324 (Woodbury); Woodbury WDT (PS Ex. 14) at 6 fn.14.
%1 Tr. 3326-30 (Woodbury); see SP Ex. 63 at 72 (Table 3.6.4).

%2 Tr. 3326-30 (Woodbury); see SP Ex. 63 at 72 (Table 3.6.4).

%83 Tr. 3325, 3330, 3334-35 (Woodbury).

%% 1998-1999 CARP Report at 85-87 (emphasis in original).
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7 First, Dr. Schink’s methodology did not account for any of the substantial

methodology.”™
differences between the local market and the distant signal market.”®® Second, Dr. Schink’s
methodology included data from the Big 3 networks, which the CARP found “may have the
effect of somewhat artificially decreasing the percentage of music license fees compared to
broadcast rights expenses.”®’ Dr. Woodbury’s calculation fails to address either of the CARP’s
concerns.”™®

401. First, Dr. Woodbury failed to weight his music ratio calculation in any manner to
translate his calculation using over-the-air broadcast market data into a calculation to estimate
relative market value in the distant signal market.”® And although he criticized Mr. Zarakas’
weighting scheme (see infra Par. _ 3 D Woodbury did not even attempt to apply a
different weighting scheme than Mr. Zarakas, even for the music ratios that Mr. Zarakas
calculated for the over-the-air broadcast market.””’

402. Second, Dr. Woodbury admitted that calculating music ratios using data that
includes the Big 3 network music license fees and the substantial Big 3 network broadcast rights
payments, neither of which are for programming that is compensable in this proceeding, was a
criticism of the CARP and understates the music ratios.”> Also, Dr. Woodbury never attempted
to justify the inclusion of the Big 3 network rights payments in his calculation.””® In sum, Dr.

Woodbury simply repeated the type of calculations that Dr. Schink made in the 1998-99

proceeding that led the CARP to deem Dr. Schink’s calculation a floor.””*

%5 1998-1999 CARP Report at 85-87.

%8 1998-1999 CARP Report at 85.

%7 1998-1999 CARP Report at 87.

%8 Tr. 3310-12, 3318 (Woodbury).

%9 Tr. 3347 (Woodbury); Woodbury WDT (PS Ex. 14) at 8-9.

%0 Tr. 3287, 3321, 3349 (Woodbury).

P Woodbury WDT (PS Ex. 14) at 7-9; Tr. 3347-49 (Woodbury).
%2 Woodbury WDT (PS Ex. 14) at 2 fn.2; Tr. 3311-12 (Woodbury).
93 Tr. 3312, 3340 (Woodbury).

%% Tr.3309-10, 3311-12, 3323, 3324, 3345 (Woodbury).
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(ii) Dr. Woodbury Systematically Understates Music’s
Value

403. Beyond his failure to modify his analysis to respond to the CARP’s concerns with
Dr. Schink’s analysis, Dr. Woodbury’s calculation introduced a number of additional
fundamental flaws that even further understate Music’s award.”” Namely, Dr. Woodbury
cherry-picked data for his calculation that systematically yields an inaccurate and understated

music ratio, even compared to Dr. Schink’s methodology using the 1998 U.S. Census Bureau

996

survey described above. Indeed, Dr. Woodbury repeatedly admitted that the Music share

should be higher than he calculated for numerous reasons.”’

(a) The Woodbury Numerator Does Not Include Direct
License Payments Made by Local Television
Stations.

404. In the numerator of his music ratio, Dr. Woodbury used only the license fee

998

payments received by the PROs.”™ Dr. Woodbury conceded that his use of the PRO receipts

understates the amounts paid by the local stations for music licenses because the payments to the

PROs do not include direct license fee payments that broadcast stations pay for music rights.999

1000

Approximately 30% of stations on a per program license pay direct license fees for the music

on programs covered under a per program license in order to reduce their total music license

1001

payments to the PROs to an amount below the blanket license fee amounts. This means they

are either paying direct license fees not accounted for by Dr. Woodbury,'®* or they are not

95 Tr. 3294-95, 3312, 3333, 3338 (Woodbury).

% Woodbury WDT (PS Ex. 14) at 6; Tr. 3312, 3323-24 (Woodbury).

%7 Woodbury WRT (PS Ex. 14) at 6; Tr. 3294, 3295, 3333, 3338 (Woodbury).
%% Tr. 3317 (Woodbury); Tr. WDT (PS Ex. 14) at 6.

99 Tr. 3295 (Woodbury).

1909 Ty, 1104-05 (O’ Neill); Tr. 3319-21 (Woodbury).

1901 O°Neill WDT (SP Ex. 26) at 7; Tr. 1086, 1105 (O Neill).

1002 Ty, 3318 (Woodbury).
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193" Dr. Woodbury admitted that by using only

1004

saving money off the blanket license fees.
payments received by the PROs, he understated his music ratio.

(b) The Music Fees in the Woodbury Denominator
Include Direct License Payments.

405. Dr. Woodbury also understates the music ratio because his denominator includes

1005

direct license fee payments, even though his numerator does not. As set forth above, Dr.

Woodbury’s numerator consists of the music license payments to the PROs only. 199 11 contrast,
the U.S. Census Bureau data that Dr. Woodbury uses for his denominator aggregates, in one
number reported per year, all music license fee payments by television stations — including direct
payments to composers, song writers, and publishers — plus all broadcast rights paymenl:s.1007 As

a result, Dr. Woodbury’s calculation includes different music license fee data in the numerator

1008

and denominator. Dr. Woodbury admitted that his denominator is not consistent with the

numerator with respect to the value of the music license fees in that the denominator includes a

1009

larger universe of music license fees. Thus, for that reason too, Dr. Woodbury has

; i . 101
understated his music ratio.''°

(c) The Denominator Includes Broadcast Rights
Payments for Non-Commercial Stations.

406. The U.S. Census Bureau data used by Dr. Woodbury also does not separate out

1011

broadcast rights payments by commercial and non-commercial stations. As a result, Dr.

Woodbury’s denominator contains payments by both commercial and non-commercial

1003 r. 1127-28 (O’ Neill).

1004 Woodbury WRT (PS Ex. 14) at 6; Tr. 3295 (Woodbury).
1005 Tr. 3335-38 (Woodbury).

1906 Ty, 3317 (Woodbury).

1007 7arakas WDT (SP Ex. 27) at 13 fn.17.

1008 Tr. 3317, 3323 (Woodbury).

1009 R. 3323, 3324, 3337-38 (Woodbury).

1010 Tr, 3338 (Woodbury).

1011 Zarakas WDT (SP Ex. 27) at 13 fn.17.
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'"12 The numerator of his calculation, however, only contains music license fees paid by

stations.
commercial stations.'””* Dr. Woodbury conceded that he did not use payments from precisely
the same set of stations in the numerator as he did in the denominator.'’* Dr. Woodbury also
admitted that by including commercial and non-commercial stations in his denominator and only
commercial stations in his numerator, he has included a larger universe of music license fee
payments in his denominator and, thus, has understated the music ratio for that reason as well.'®'3
(d) The Denominator Does Not Include the Updated
Census Figures, Which Were Revised Downward.

407. Dr. Woodbury’s denominator consists of “the data for the total rights (i.e., music
plus broadcasting rights) payments by broadcast stations and networks . . . reported by the
Bureau of the Census.”!?' However, in 2007, the U.S. Census Bureau revised the 2004 and
2005 total rights payments figures downward in comparison to the 2006 survey.'®’” Because the
updated total rights payments are less — to the tune of $779 million in 2004 and $1,099 million in
2005 — than the total rights payments in the 2006 survey data used by Dr. Woodbury for his
denominators, Dr. Woodbury understated the music ratios. ''® Use of the correct estimates from
the U.S. Census Bureau necessarily raises the 2004 and 2005 music ratios calculated by Dr.
Woodbury’s method.'*"”

408. Dr. Woodbury was aware of the updated U.S. Census Bureau numbers prior to

giving his oral testimony.lom However, he did not change his direct rebuttal testimony.m} Dr.

10127 Ty, 3344 (Woodbury).

1013 Ty, 3344 (Woodbury).

1014 Tr. 3345-46 (Woodbury).

1015 Tr. 3337-38, 3343-46 (Woodbury).
1016 Woodbury WRT (PS Ex. 14) at 6.
017 Ty, 3329 (Woodbury).

1018 Tr. 3330 (Woodbury). Compare PS Ex. X5 (U.S. Census Bureau, Service Annual Survey,
2006, Table 3.3.3 (reporting $11,710 million for 2004 and $12,036 million for 2005)) with
SP Ex. 63 at 72 (U.S. Census Bureau, Service Annual Survey, 2007, Table 3.6.4 (reporting
$10,931 million in 2004, $10,937 million in 2005)).

1019 Woodbury WDT (PS Ex. 14) at 8-9.
1020 Ty, 3328 (Woodbury).
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Woodbury admitted that if the revised numbers had been used, the music ratio would have been
higher than his original calculations. B2

b. Response to Criticisms of Zarakas Study

409. Dr. Woodbury has no factual support for his criticism of: (1) the “use of the
blanket license as a proxy for actual payments made by stations and networks;” (2) the
“justification for using subscriber instances to weigh station types;” and (3) the treatment of
“WGN as an independent rather than a WB affiliate for purposes of assigning a percentage music
royalty due to the carriage of WGN. 023

(i) Lack of Empirical Support for Claims

410. Dr. Woodbury’s statement that use of the blanket license fee overestimates the

actual payments made by stations and networks is not quantified, cannot be quantified, and is

unsupported by any empirical evidence.'"**

Dr. Woodbury also made no independent effort to
determine the actual amount of music license fees paid by the stations and, in particular, the
actual amount paid for direct licenses, which are not included in his calculation.'”” Moreover,
Dr. Woodbury performed no empirical analysis of the frequency of direct licensing by local
television stations during the relevant time frame, despite his speculation that the frequency was
low; in contrast, the only factual evidence of record on this point, Mr. O’Neill’s testimony,
indicates the frequency of direct licensing for stations that are on a per program license is

high. 1926 Thus, overall, no empirical evidence of record supports his contention that Mr. Zarakas’

use of the blanket license fee overestimates the actual payments made by stations and

Footnote continued from previous page

1021 Ty, 3334-35 (Woodbury).
1922 Ty, 3335 (Woodbury).
1923 Woodbury WRT (PS Ex. 14) 5, 7-8.

1924 Tr. 3286, 3289, 3322-23 (Woodbury); O’Neill WDT (SP Ex. 26) at 6; Tr. 1089, 1101,
1106 (O’Neill); Tr. 1143-44, 1160-61 (Zarakas).

1925 Tr. 3317-3318 (Woodbury).

1920 Tr. 1104-05 (O’Neill); see also supra Par. 6; cf. Tr. 3316 (Woodbury) (Q: “[A] per
program station typically obtains both a per program license and direct licenses, correct?”;
A: “Idon’t know if that’s typically true, but I understand that that may happen frequently.”

).
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networks.!%’ Accordingly, Dr. Woodbury acknowledged that he cannot testify as to the “extent

1928 highlighting that the record

of overstatement” and whether it is even “1, 2 or 4 percent,
contains absolutely no empirical support for Dr. Woodbury’s speculation that the blanket fee for
the local stations overestimates the local station music license fees.'%? Finally, Dr. Woodbury
never challenged or attempted to rebut Mr. Zarakas® expert testimony, supported by Mr.
O’Neill’s factual testimony, that the blanket license fee represents an actual, negotiated market
price for a license to all the music used in programming broadcast by the local and non-Big 3
network stations in over-the-air television markets, just as the Big 3 network and Univision
blanket licenses represent the actual, negotiated market price for a license to all the music used in
that network programming.' 630

(ii) Use of Subscriber Instances

411. Dr. Woodbury contends that Mr. Zarakas’ use of subscriber information to
account for a difference between the local market and the distant signal market is meaningless
because “[t]here is absolutely no reason to believe that there is any one-to-one relationship
between the actual viewership of distant signals and the number of subscribers having access to

1931 However, Dr. Woodbury admitted that Mr. Zarakas never testified to a

1032

those distant signals.
relationship between viewership and subscriber access. In fact, Mr. Zarakas used subscriber
instances so that the music ratios “would reflect accurately the mix of programming on stations
transmitted in the distant signal market as opposed to the programming on stations aired in the
local broadcast market.”'*® Mr. Zarakas’ weighting scheme thus asserted that the relative value

of music in the distant signal market was calculated using music ratios for stations that cable

1927 Tr. 3319-20, 3323 (Woodbury).
1928 Tr. 3323 (Woodbury).
1029 Ty, 3322-23 (Woodbury).

1030 Zarakas WDT (SP Ex. 27) at 11-12, 14-15; O’Neill WDT (SP Ex. 26) at 5; Tr. 1142-43,
1160, 1190 (Zarakas) (“[T]he blanket license fee is not a rack rate that you negotiate down
from. Itis an actual negotiated rate, and it's an indicator of market value in that regard.”);
Tr. 1086, 1107 (O’Neill).

"% Woodbury WRT (PS Ex. 14) at 7.
1032 Ty, 3348 (Woodbury).
1033 Zarakas WDT (SP Ex. 27) at 12.

175



systems actually chose to transmit as distant signals and to which subscribers actually had access
in the relevant 2004-2005 period.'®*
412.  Generally, Dr. Woodbury acknowledges that it is appropriate to weight the music

ratio to take into account the differences between the local television market and the distant

1035

signal market. Dr. Woodbury suggested as “an alternative” to Mr. Zarakas’ weighting

scheme one based on ViCWCrShip.1036

However, Dr. Woodbury does not provide any details as to
how this viewership weighting would be done and admitted that he did not apply any viewership
weighting in his own calculations (despite Program Suppliers’ unique access to a viewership

197 pr, Woodbury offered no explanation as to why the weighting of

study of distant signals).
music ratio should be dependent on viewership data.'®® 1In fact, as discussed above, he made no
effort to account for the differences in the local and distant-signal markets or to justify that
failure on economic or prudential terms.'*°

(iii) WGN America
413. For purposes of Mr. Zarakas’ weighting scheme, which necessarily characterizes

4 e Woodbury has no factual basis to

stations by their category in the distant signal market,
criticize Mr. Zarakas’ classification of WGN America “as an independent rather than a WB
affiliate for the purposes of assigning a percentage music royalty due to the carriage of
WGN.”'"" While Dr. Woodbury expressed the view that this classification “dramatically

increased the weight on the percentage music rate of independent stations,”'*? he does not say

1034 Zarakas WDT (SP Ex. 27) at 12; Woodbury WDT (PS Ex. 14) at 7-8; Tr. 1153-55
(Zarakas); see supra Par. 362.

1035 T, 3348 (Woodbury)

1036 Tr, 3348 (Woodbury).

1037 r 3348 (Woodbury).

1038 Tr. 3299-30 (Woodbury).

1039 Tr. 3312, 3347 (Woodbury).

1010 Zarakas WDT (SP Ex. 27) at 12-13; Tr. 1154-55 (Zarakas).
1041 Woodbury WRT (PS Ex. 14) at 8.

%2 Woodbury WRT (PS Ex. 14) at 8.
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to what the increase is in comparison, and in fact Dr. Woodbury’s own testimony confirms WGN
America’s status as an Independent station.'*®
414.  Dr. Woodbury also admitted that “the WB programming from WGN Chicago is

al.”!™ Dr, Woodbury further conceded that independent

stripped out of the WGN America sign
stations show no network programming.]045 Therefore, because WGN America has no network
programming, it was appropriately considered as an Independent.

415. Indeed, both Mr. Zarakas and Dr. Woodbury define an Independent station as one
not affiliated with a network, and WGN America fits that definition.'”*® Thus, Mr. Zarakas
treatment of WGN as an Independent is appropriate because WGN America was never a WB
affiliate.'™”  And therefore classifying WGN America as an Independent station in the distant
signal market is merely saying what WGN America is, as Mr. Zarakas did for all the other
stations in the weighting scheme. '8

N Program Suppliers’ Approach
A. The Ford Local Broadcast Market Advertising Approach
1. Dr. Ford’s Study
416. In the 1998-99 proceeding, Program Suppliers offered an approach for

determining royalty shares, presented through Dr. Gruen, that took the results of their custom
viewing study and made a series of adjustments that had the effect of increasing their share.*”’
The CARP found that viewing measures do not address the “criterion of relevance” — relative
market value — and that Dr. Gruen’s proposed adjustments to them suffered from “fatal flaws”

that precluded Program Suppliers’ approach from being useful **®

13 Woodbury WRT (PS Ex. 14) at 8; Tr. 3302-03, 3350-51 (Woodbury).
0% Tr. 3351 (Woodbury).
0% 11, 3351 (Woodbury).

1046 Zarakas WDT (SP Ex. 27) at 5, 28 fn.30; Woodbury WDT (PS Ex. 14) at 8; Tr. 3351
(Woodbury).

1047 Zarakas WDT (SP Ex. 27) at 28 n.30; Tr. 1193 (Zarakas).
1048 Zarakas WDT (SP Ex. 27) at 28, 28 n.30.

807 1998-99 CARP Report at 34-35.

808 1998-99 CARP Report at 38-39, 42-44.

175



417. In the 2004-05 proceeding, Program Suppliers again offer an approach, this time
presented through Dr. Ford, that essentially takes the results of their viewing study and makes a
series of adjustments that have the effect of increasing their share.®® Remarkably, Dr. Ford even
presents the very same erroneous “viewing to time” calculation that the CARP rejected when it
was offered by Dr. Gruen in the 1998-99 proceeding and the CRT rejected when it was offered
by Program Suppliers witness Mr. Cooper in the 1989 proceeding.810

418. The quantitative evidence on which Program Suppliers rely in this proceeding to
establish a basis for determining relative market value is a study performed and presented by an
economist, George S. Ford.!**

419. The purpose of Dr. Ford’s testimony on behalf of the Program Suppliers “to
propose how the Copyright Royalty Judges (‘CRJs’) should allocate the 2004 and 2005 royalties
among the competing Phase I program categories.”

420. Dr. Ford testified that he thought the standard for allocating royalty payments in
this proceeding is relative market value.'™" He defined market value for the purposes of these
proceedings as “the price at which the programming that appears on these distant signals would
exchange in a market setting with willing buyers, willing sellers and no regulations.”'**

421. To determine the relative market value of distant signal programming, Dr. Ford
assumes that programming would be valued in the same way it is in the advertising-supported

local broadcast market.'%

He creates prices that would supposedly be earned for advertising
sales for the various distant signal program categories on the basis of “cost per thousand
viewers” or “CPM” data from local TV advertising markets, which he adjusts based on

assumptions about the demographic profile of different programming categories and the time of

809 Ty, 2227-28 (Ford).

810 Ford WDT (PS Ex. 11) at 20, Table 1, 39, Table 6, 42, Table 7; Tr. 2234-36 (Ford); See
1998-99 CARP Report at 43.

1039 Ford WDT (PS Ex. 11) at 1.

1950 Ford WDT (PS Ex. 11) at 3.

1951 Ford WDT (PS Ex. 11) at 4; Tr. 2119 (Ford).
1952 Tr. 2116 (Ford).

1053 See Ford WDT (PS Ex. 11) at 5-6, 11-12.

176



day at which the different programming supposedly airs.'®* For the volume component of his

relative value calculation, Dr. Ford uses the viewing minute shares in the MPAA Custom

Viewing Study sponsored by Paul Lindstrom.'*

a. Dr. Ford’s Market

422. Because the cable distant signal market lacks a “market setting with willing

buyers, willing sellers, and no regulations,” Dr. Ford turned instead to a different market, that of

local broadcast stations’ purchases of exclusive broadcast rights in their own local markets.'%%

He explained that

We want to know what the market value of the programming is.

And to find out market value, we need to go find a market where

this stuff is bought and sold and use that to determine market
1057

value.

423. Dr. Ford testified that “it doesn’t matter so much that the cable operator[’]s

1058

retransmitting” the distant signal programming. In response to a question from Judge

Wisniewski, he explained that even though cable operators receive subscription revenues,

. . . that does not determine the value of the programming. That
determines the value of the cable system. Okay?

The programming — the price that the broadcaster has actually paid
for this programming is not impacted by the fact that the cable
operator makes profits selling subscriptions. That doesn’t affect
the exchange of the program that we’re talking about on a
broadcast station. It is not relevant.

Okay? Do you understand?'*>®

1954 See Ford WDT (PS Ex. 11) at 18-31.
1055 See Ford WDT (PS Ex. 11) at 19-20.
1956 Tr 2117 (Ford).

1057 Ty, 2124 (Ford).

1058 Tr. 2131 (Ford).

1059 Ty, 2131-32 (Ford).
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424. Dr. Ford explained that in his, view cable operators “are not in the business of
buying and selling programming,” and instead “just retransmit signaﬂs.”m60 As a result, Dr. Ford
stated that

“. .. as an economist, I assume myself into the data flow, into the
actual transactions, which provide me information, actual market
information, which allow me to establish prices and market values
for the programming rather than setting myself up where I don’t
have that information.”!'%"

425. He later reiterated, in response to questions from Judge Roberts, that “[t]he cable
system is irrelevant to the :a.nalysis.”1062

426. Dr. Ford concludes that since market value cannot be directly observed in the
regulated cable distant signal market, and the programs at issue appear on broadcast signals, “it
makes sense to focus on the valuation approach relevant to broadcasters.”'®* He explained that
his approach was as follows:

“Ask the question that puts you in the data flow, right, that says I
know how market value gets determined there, okay, so I'm going
to assume that’s the world I'm in.”'*®*

427. Dr. Ford’s “simulated scenario of market value” is based on a hypothetical

broadcast station in the distant cable market broadcasting the programs that were carried on the

1065 He assumes that this

1067

stations actually retransmitted as distant signals in 2004-05.

hypothetical station makes program-by-program purch.ases,1066 is advertising revenue driven,

1068

does not receive subscriber revenues,  serves only the cable community rather than the entire

1960 Tr. 2122 (Ford).

1061 Tr. 2123 (Ford).

1962 Ty, 2189 (Ford).

1063 Ford WDT (PS Ex. 11) at 10.

1064 Tr. 2192 (Ford).

1965 Ford WDT (PS Ex. 11) at 10 n. 10.
1066 Tr. 2199-2200 (Ford).

1967 Tr. 2200 (Ford).

1988 Tr, 2200-01 (Ford).
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DMA,'% would purchase exclusive rights to programs against other stations in the DMA,'?"°

and purchases all the same programs that were carried on the distant signals that were actually

. 1071
retransmitted.

428. Dr. Ford did not use or seek to use data regarding prices actually paid by distant
signals for the programs they carried.'"?

b. Dr. Ford’s “Price” Data

429. The market information he used to determine “prices” consisted of advertising
price data from the local broadcast market.'”® These data were average television station spot
sales prices for selected markets on a “cost per thousand” or “CPM” basis, broken down by

1074

demographic group, year, and broadcast day-part. In general, the price Dr. Ford assigned to a

program category started with an average across the CPMs for the various day-parts, which
typically varied from a low CPM for Daytime or Early Morning to a high for Prime Time, "
Dr. Ford made a complicated series of adjustments to these CPM data for different claimant
categories to produce different relative advertising prices for the various categories. 1076

430. Among the adjustments Dr. Ford made was the omission of any credit for the
Prime Time CPM for CTV programming, which had the effect of reducing the CPM used for
CTV programming in Dr. Ford’s calculations.'””” Dr. Ford did so based on his “assumption” that
only network programming appeared on network affiliates during Prime Time, and that both
network affiliates and non-network-affiliated stations “think it’s not good to put local origination

: 5 v 1
on in prime time.” .

1969 T, 2205 (Ford).

1970 Ty, 2206 (Ford).

1071 Tr, 2204 (Ford); see also Ford WRT (PS Ex. 16) at 8-9.

1072 Tr, 2172, 2224-26 (Ford).

1973 Ford WDT (PS Ex. 11) at 18-19; Tr. 2120-21 (Ford).

1974 Ford WDT (PS Ex. 11) at 18-19, 21-29; Tr. 2208-11 (Ford).
1975 Ford WDT (PS Ex. 11) at 25-29 and Table 4.

1076 Ty, 2133 (Ford); Ford WDT (PS Ex. 11) at 22-31.

1977 Ford WDT (PS Ex. 11) at 26-27; Tr. 2142-43 (Ford).

1078 Tr. 2142-43 (Ford); Ford WDT (PS Ex. 11) at 26.
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431. By contrast, Dr. Ford credited all other program categories with the Prime Time
CPM.'"” He testified that he believed that the high levels of the Prime Time CPMs did not

reflect the value of network programming itself, because he believed that network affiliated

1080

stations were not permitted to sell advertising during network programs. He agreed that, if

his belief were not correct, the crediting of Prime Time CPMs to all other categories would

1081

produce a distortion in his analysis. He further stated that eliminating the Day-Part

adjustment he made to the CTV category alone would result in approximately a twenty percent
increase in the relative share of CTV programming in his analysis. L

432. Dr. Ford applied the CPM analysis to the Canadian programming category, even
though none of the advertising data were for Canadian markets.'

433. PTV programming is on non-commercial stations, for which no advertising
market transactions exist.'®  Dr. Ford considers that corporate sponsorship contributions to
support public broadcasting can reasonably be treated as a “proxy for advertising.”'®® He
testified that about 15 percent of PTV annual revenues are attributable to such sponsorships,'®
while approximately 100 percent of commercial television revenues are attributable to audience
sales.'®" Dr. Ford used commercial station advertising data to represent the market price of PTV
programming in his analysis, but he reduced the CPM by two-thirds to reflect the fact that non-
program time on PTV stations represented about one-third of the amount of non-program time on

commercial stations. %%

1979 Ford WDT (PS Ex. 11) at 25-26.

1080 r. 2259 (Ford).

1081 r, 2264 (Ford).

1082, 2276 (Ford).

1083 7r. 2211 (Ford).

1084 Ford WDT (PS Ex. 11) at 36.

1085 Ford WDT (PS Ex. 11) at 36.

1086 Eord WDT (PS Ex. 11) at 36.

1987 Tr. 2219 (Ford); SP Ex. 44.

1988 Ford WDT (PS Ex. 11) at 37; Tr. 2147-48 (Ford).
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434. No advertising is sold during Devotional programming.'®™ Dr. Ford used
commercial station advertising data to represent the market price of Devotional programming in
his analysis.mgo He proposed that an adjustment should be made to reduce the Devotional share
to zero to reflect the fact that Devotional programmers purchase time on commercial broadcast
stations to air their programs.1091

c. Dr. Ford’s Calculation of Relative Shares

435. After determining an advertising-based relative price for each of the program
categories, Dr. Ford then multiplied that price by the relative share of viewing measured in the
MPAA Custom Viewing Study to arrive at his estimated relative market value for each program
category.'”™ His approach results in a proposed share for Program Suppliers of 68.283% for
2004 and 74.961% for 2005.'"* The difference is attributable principally to a difference in the
Program Suppliers’ viewing share as reported in the MPAA Custom Viewing Study.ID94

436. Dr. Ford observes that “with the exception of JSC, viewer share provides a
reasonably good proxy for relative market value, at least among the more commercially viable

#1095 He also testifies that “[gliven the standard of relative market value,

program categories.
exceedingly large deviations between the viewer share and relative market value should be
carefully scrutinized.”'*
d. Dr. Ford’s “Hybrid” Approach
437. Dr. Ford also suggests a “Hybrid Approach,” which consists of splitting the

difference between the shares presented by Dr. Ford and those presented by Dr. Gruen’s

1989 Johansen WDT (Devo Ex. 2) at 7.

1990 Ford WDT (PS Ex. 11) at 35, 39 Table 6.

191" Ford WDT (PS Ex. 11) at 34; Tr. 2148-49 (Ford); see Johansen WDT (Devo Ex. 2) at 4.
1092 Ford WDT (PS Ex. 11) at 37-39 and Table 6; Tr. 2154-55 (Ford).

13 Ford WDT (PS Ex. 11) at 39 Table 6 (CORRECTED); Tr. 2286 (Ford) (“significant
difference”).

1094 1 2287-88 (Ford).
195 Ford WDT (PS Ex. 11) at 40.
109 Ford WDT (PS Ex. 11) at 41.
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subscriber survey.'®” This approach would result in a reduction in Program Suppliers’ share and
increases in the shares for JSC, CTV, and PTV.'®® Dr. Ford states that the approach would be
“conceptually plausible” because it “would acknowledge dual sources of value for distantly

1099
22 He concludes,

retransmitted television programming — advertising and subscription.
however, that because the programs air on broadcast stations and the broadcast market is driven
by advertising revenues, it would be more “accurate” to ignore value derived from subscriber
revenues and base the relative market allocations exclusively on his local broadcast market
advertising approach. ' 169

2 Problems With Dr. Ford’s Study

438. The Settling Parties presented several rebuttal witnesses who provided expert

opinions and other evidence demonstrating problems with the approach, implementation, and

assumptions of Dr. Ford’s study.] 1

a. Using the Local Broadcasting Market as a Proxy for the
Relative Value of Distant Signal Programming Carried by
Cable Systems

(i) Using Advertising Data Instead of Focusing on
Maintaining and Attracting Subscribers

439. Dr. Gregory S. Crawford presented rebuttal testimony for CTV on behalf of the
Settling Parties."'® Dr. Crawford testified as an expert economist with experience in the analysis
of television programming markets, specifically including cable television programming

1103
markets.'"”

197 Ford WDT (PS Ex. 11) at 49-50.

1998 Ford WDT (PS Ex. 11) at 50, 39 Table 6, 48 Table 8.
1999 Ford WDT (PS Ex. 11) at 50.

"% Ford WDT (PS Ex. 11) at 50.

" Tr. 2344-45 (Crawford), Tr. 2786-88 (Salinger), Tr. 3060 (Calfee), Tr. 2700-01
(Trautman), Tr. 2607-09 (Desser); see also Tr. 229-230, 255-256 (Crandall).

102 crawford WRT (SP Ex. 52) at 2; Tr. 2337 (Crawford).
103 Ty, 2343 (Crawford).
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440. Dr. Crawford received his PhD in Economics from Stanford University.''" He
has taught economics at Duke University and the University of Arizona, and is currently a
Professor of Economics at the University of Warwick in the United Kingdom.''®® In 2007-08,
Dr. Crawford served as the Chief Economist at the Federal Communications Commission, where
he advised the Chairman and his staff on various communications policy issues.’ 105

441. Dr. Crawford has focused in his academic work on the subfield called empirical
industrial organization, in which he gathers economic data on a product market and applies
econometric techniques to analyze questions of policy, strategy, or competition in that

1107

market. He has specialized in his academic research on analyses of the cable and satellite

television industries.''®

442. In particular, Dr. Crawford has written and published papers involving measuring
and analyzing the incentives and consequences of the bundling of program channels by cable
system operators.''” As Chief Economist at the FCC, he spent the greatest part of his time
analyzing the potential effects of a la carte, or unbundled, program channel offerings by cable
operators, and also worked on trying to measure quality-adjusted cable television pric:ing.”10 He
has published extensively on evaluating conditions of supply and demand in the cable television
industry and the consequences of regulation on economic incentives in cable markets, including
the chapter on cable industry regulation in “Economic Regulation and Its Reform: What Have

We Learned?,” which is forthcoming from the University of Chicago Press.''"!

443. Dr. Crawford evaluated the analytical approach taken by Dr. Ford’s study.l”z

Based on his experience and expertise in economic analyses of the cable television programming

104 Crawford WRT (SP Ex. 52) at 1, Tr. 2338 (Crawford).

105 Crawford WRT (SP Ex. 52) at App.1, p.1, Tr. 2338-39 (Crawford).
106 Crawford WRT (SP Ex. 52) at 1, Tr. 2340 (Crawford).

107 Tr. 2339 (Crawford).

108 Crawford WRT (SP Ex. 52) at 1, Tr. 2339-40 (Crawford).

1% Crawford WRT (SP Ex. 52) at 1, Tr. 2340 (Crawford).

19 Crawford WRT (SP Ex. 52) at , Tr. 2340-41 (Crawford).

HIL Crawford WRT (SP Ex. 52) at 2 n.2.

112 Crawford WRT (SP Ex. 52) at 2, Tr. 2341 (Crawford).
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market, he concluded that Dr. Ford’s approach should not be used as a basis for determining the

relative market value of distant signal proglralmning.l H3

444.  As Dr. Crawford explained, Dr. Ford’s approach is fundamentally flawed from an

1114

economic perspective. The flaw is that the approach relies exclusively on the broadcast

M5 Dr. Ford himself testified

advertising market and not at all on the cable subscription market.
that the cable market is irrelevant to the measurement of relative value of distant signal
programs, and he proposed no adjustments to reflect any differences between the broadcast
advertising market and the cable subscription market.'''®

445. Longstanding economic research establishes that there are fundamental
differences in program content choices between advertising-supported and pay-supported
programming markets."'"” Dr. Crawford explained that in the advertising-supported broadcast
market, the broadcaster will value programs that maximize the size of the audience.''® By
contrast, in the subscription-supported cable market, the cable operator is concerned about the
intensity of subscribers’ preferences or “willingness to pay” rather than the quantity of their
viewing and is also concerned about the extent to which it can actually extract the subscribers’
willingness to pay.1 1

446. The first difference between the two markets means that programming that will
attract broad audiences is most valued in the broadcast market, but special interest programming
for which subscribers have the highest willingness to pay is most valued in the cable market.''*
The second concern of cable operators produces a further difference in the relative economic

value of different types of prograrnming.' =

"3 Crawford WRT (SP Ex. 52) at 16, Tr. 2344 (Crawford).

14 Ccrawford WRT (SP Ex. 52) at 11, Tr. 2345 (Crawford).

"5 Crawford WRT (SP Ex. 52) at 11, Tr. 2345 (Crawford).

e Ty, 2131-32, 2186-89 (Ford).

M7 Crawford WRT (SP Ex. 52) at 5-6, Tr. 2347-49 (Crawford).
"8 Crawford WRT (SP Ex. 52) at 6, Tr. 2345 (Crawford).

M9 Crawford WRT (SP Ex. 52) at 6, Tr. 2346 (Crawford).

120 crawford WRT (SP Ex. 52) at 6, Tr. 2347-48 (Crawford).
121 Crawford WRT (SP Ex. 52) at 7, Tr. 2349 (Crawford).
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447. As Dr. Crawford explained, cable operators are able, because they sell

programming in bundles, to extract more of the subscribers’ willingness to pay when subscriber

1122 - . . i 3 .
This describes a situation in which

1123

preferences are “negatively correlated” with each other.
various subscribers’ program preferences are opposite those of others. A cable operator is
able to maximize its profits by adding programming that even a relatively small group of new
subscribers, for example, values more than the average value they have for the programming
already offered.''**

448. Dr. Crawford illustrated this economic principal during his testimony using
simplified numerical examples.1 125 But he also has done empirical studies of cable systems that
analyzed their profitability associated with carriage of various cable network channels.'"*® These
studies showed that “special interest” networks that tend to appeal to niche tastes, such as ESPN,
CNN, and The Learning Channel, produce greater negative ‘“‘elasticity effect” than general
interest networks such as USA and TNT, which in turn will enable cable operators to realize
higher profits due to the bundling effect.''*’

449. The types of niche programming channels that most likely involve negative
correlation and thus higher cable operator profitability are also the types that appeal to smaller

128 These economic principles apply

1129

audiences than general interest programming channels.
equally to program types across channels as to entire cable channels.

450.  Dr. Crawford testified that, in light of these economic principles as confirmed
through his own research, “if you try to measure the relative market value based on advertising

outcomes, you’re just going to get the wrong answer.”'** For this reason, he concluded that Dr.

1122 Crawford WRT (SP Ex. 52) at 7-9, Tr. 2354-55 (Crawford).
123 Crawford WRT (SP Ex. 52) at 7.

1124 Crawford WRT (SP Ex. 52) at 8, Tr. 2353-55 (Crawford).
125 Crawford WRT (SP Ex. 52) at 8-9, Tr. 2350-58 (Crawford).
126 Crawford WRT (SP Ex. 52) at 10, Tr. 2358-62 (Crawford).
127 Crawford WRT (SP Ex. 52) at 10, Tr. 2361-62 (Crawford).
128 Crawford WRT (SP Ex. 52) at 11, Tr. 2363 (Crawford).

122 Tr. 2362 (Crawford).

130, 2363 (Crawford).
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Ford’s conceptual framework is “fundamentally flawed, from the perspectives of both economic
theory and market reality,” and should not be used as a basis for allocating the royalties.'"”!

451. The record of this proceeding includes additional evidence supporting Dr.
Crawford’s conclusion, in the form of viewing data and cable operator valuation data.'’? The
general interest Program Suppliers programming with the relatively large viewing numbers in
2004-2005 (54.1%, 68.0%) receives relatively lower cable operator valuation shares in the Bortz
surveys (36.5%, 37.6%), whereas the relatively special interest programming of the Joint Sports
Claimants gets lower viewing numbers (7.0%, 5.5%) but much higher cable operator value
shares (33.5%, 36.9%).'"”

452. Dr. Crawford also evaluated Dr. Ford’s “hybrid” approach.''* That approach
would rely in part on the separate cable subscriber survey that was presented by Dr. Gruen on
behalf of Program Suppliers.'*> But apart from the flaws in the implementation of Dr. Gruen’s
subscriber survey, it suffered from two flaws that made its results impossible to use in trying to
assess the relative value of distant signal programs to cable operators.''*® First, it failed to
establish whether the respondents, who were asked for their views on the relative value of
different distant signal programming categories, valued any distant signal programming at all.'"*’
Second, it failed to ask the relative value the subscribers placed on the remainder of the
programming offered by the cable systems, which would be necessary to assess the extent of
“negative correlation” between particular program types and that other programming, which is

critical to determining the value to the cable operator.''*®

131 Crawford WRT (SP Ex. 52) at 16.

'32 Compare Bortz Report (SP Ex. 2) at 3 (Table I-1) with Lindstrom WDT (SP Ex. 9) at PL-
3. PL-5.

"33 Compare Bortz Report (SP Ex. 2) at 3 (Table I-1) with Lindstrom WDT (SP Ex. 9) at PL-
3, PL-5.

1134 Crawford WRT (SP Ex. 52) at 14-15, Tr. 2363 (Crawford).
'35 Crawford WRT (SP Ex. 52) at 15, Tr. 2363-64 (Crawford).
136 Crawford WRT (SP Ex. 52) at 15, Tr. 2364-65 (Crawford).
57 Crawford WRT (SP Ex. 52) at 15, Tr. 2364-65 (Crawford).
1138 Crawford WRT (SP Ex. 52) at 15, Tr. 2365 (Crawford).
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(i) Assessment of Dr. Ford’s Hypothetical Market in Light
of Economic Realities of the Marketplace

453. Dr. Ford’s hypothetical marketplace would take the assumed form of a broadcast
station serving only the cable community currently transmitting a distant signal, which would
purchase the same programs as are on the distant signal, based on revenues it would receive from
local advertising sales.''®

454. Dr. Ford recognized that such broadcast stations do not currently exist,
characterizing them as the “missing piece” in the distant market."!*® To resolve this issue, Dr.
Ford assumes that instead of distant signals being re-transmitted to cable systems, the distant
broadcast station would set up a tower in the cable community where its programming is
currently being retransmitted and insert local advertising as a means of obtaining revenue in that

"1 For instance, with respect to WGN 1n Chicago, the most widely carried distant

market.
signal, Dr. Ford’s model assumes that if WGN is carried in a city such as Birmingham, Alabama,
in the absence of a compulsory license, WGN would put a “tower” in Birmingham and substitute
local advertisements targeted at Birmingham residents.'"** Dr. Ford characterized this is as the
“most likely” scenario, though he acknowledged that cable operators might purchase the
programming instead of the newly built broadcast station.''* Dr. Ford noted that stations with
wider distribution might also move toward more nationally-based advertising, though he
conceded he had no empirical evidence that this would happen.'**

455. Dr. Ford was somewhat equivocal in his description of the structure of his
hypothetical market, noting that with respect to the “demand side” of the market, it was his
“guess” that the buyer would be a broadcast station like WGN selling local advertising in

Birmingham.l %> Dr. Ford presented no empirical evidence to substantiate his theory that in the

139 Ford WDT (PS Ex. 11) at 10 n. 10, Tr. 2200-06 (Ford).
"0 Ty, at 2122 (Ford).

M4 Tr, at 2123 (Ford).

"2 Ty, at 2127 (Ford).

U435 T, at 2169-70 (Ford).

M99 T, at 2170 (Ford).

1145 Tr. 2182 (Ford).
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absence of a compulsory license, distant signals retransmitted on cable systems would be
replaced by local broadcasters who would carry the same programmjng.”% Dr. Ford
acknowledged that such a broadcast station would need staffing to sell advertising,”” but he
never provided any evidence that the advertising potential of the distant programming would
justify such operating costs in a distant location.

456. Dr. Ford noted that “it’s hard to really say what would exist without the
compulsory license.”'"*® That is why, according to Dr. Ford, “we have to go try to find some
market evidence somewhere that we -- that we think would be relevant.”!'*

457. In rebuttal, CTV presented the testimony of Gregory Stone, an experienced
television broadcaster manager who had worked for ten years at a TV “rep” firm selling spot
advertising, then was Director of Sales and then General Manager of a Charlotte, NC television
station, and finally General Manager of an Atlanta television station.'”® He had experience in
both advertising sales and in program purchasing for his television stations.'""

458. Mr. Stone’s testimony stated that a broadcast station serving only a cable
community was equivalent to a Low-Power TV (“LPTV”) station, of which there are real-world

1152

examples. Contrary to Dr. Ford’s assumptions, LPTV stations do not earn the ratings of their

full-power competitors, do not command the advertising rates of their full-power competitors,
and are unable to purchase programming comparable to that purchased by the full-power

1153

television stations that are carried as distant signals. He provided an example of a program

schedule published by an LPTV station that serves Mountain Home, Arkansas, demonstrating

119 See Ford WDT (PS Ex. 11) at 10 n. 10.
U 1 2182 (Ford):

1198 Tr. 2171 (Ford).

149 Tr. 2171 (Ford).

1150 Stone WRT (SP Ex. 50) at 1.

151 Stone WRT (SP Ex. 50) at 1.

1152 Stone WRT (SP Ex. 50) at 2.

1153 Stone WRT (SP Ex. 50) at 2.
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that the programming was markedly different from the programming on distant signal KATV
carried by the Mountain Home cable system, which was described in Mr. Fritz’s testimony.1 154
459. Dr. Crawford also testified that the distant signal marketplace, in the absence of a
compulsory license, would be unlikely to take the form assumed by Dr. Ford.''> Marketplace
evidence suggests that advertising revenue would not support the delivery of the programs
currently provided on distant signals through separate stations serving only the distant cable
market.'¢ Indeed, even in the current market, broadcasters carried as distant signals cannot
derive advertising revenue from distant carriage of their stations, because they do not get ratings
numbers from other DMAs that they can sell to advertisers.''”’ For distant signals — or even
LPTV stations operating in the cable community -- viewing limited to the particular cable
community may not even get reported in the Nielsen books for the cable system’s DMA at all,

58 In the hypothetical market without the

and thus cannot produce advertising revenue.
compulsory license, it is more likely that the current distant signals would become
intermediaries, and that the relative value of the programs on the distant signals would continue

to be determined not by advertising revenue but by their relative ability to attract and retain

. : o 115
subscribers paying subscription fees. ?

b. Problems With Dr. Ford’s “Price’” Data
(i) Faulty Assumptions about CTV Programming

460. Dr. Ford calculated “prices” for the different distant signal program categories

1160

based on a series of adjustments to local market advertising data. His adjustments that

1154 Stone WRT (SP Ex. 50) at 3 and App. 1; Fritz WDT (SP Ex. 19) at 4-5; SP Ex. 16.
155 Crawford WRT (SP Ex. 52) at 13.

156 Crawford WRT (SP Ex. 52) at 13-14.

57 Tr. 979, 988-92, 999 (Fritz).

1138 Stone WRT (SP Ex. 50) at 2; Tr. 2008-11 (Lindstrom); SP Ex. 37.

199 Crawford WRT (SP Ex. 52) at 14 & n.30; Tr 990-91 (Fritz).

1160 Ford WDT (PS Ex. 11) at 22-31; Tr. 2133 (Ford).
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reduced the CPM “price” for CTV programming were based on a series of assumptions about

local television station advertising sales and prime time scheduling practices.1 L

461. Mr. Stone’s rebuttal testimony demonstrated that Dr. Ford’s assumption that

network affiliated stations do not sell local advertising during prime time was flatly wrong,''®?

and that his assumption that television stations do not air station-produced programs, including
newscasts, during prime time was flatly wrong.1163 Contrary to Dr. Ford’s adjustments, CPMs

for station produced news programs are generally higher, not lower, than CPMs for

. 1164
entertainment programs.''®

(ii)  Failure to Incorporate Non-Advertising Value of
Programming Such As Sports

462. Setting Parties offered rebuttal testimony from Ed Desser, the President of Desser

Sports Media, Inc (DSM), who testified about the value of sports programming to cable and

1165

broadcast stations. DSM specializes in consulting for the sports media community. Since

2005, DSM has provided numerous valuation analyses of media rights, and participated in the
negotiation of billions of dollars in media rights agreements.''®® DSM clients include major

league teams, leagues, federations and associations, as well as distributors, start-up, and

1167

technology companies. DSM has created business plans for new networks, assessed the

ability of sports programming to drive adoption of new technology platforms, valued cable

networks, and advised potential purchasers of networks and teams. LGk

463.  Prior to starting DSM, Mr. Desser spent 23 years in senior management positions

in the Commissioner's Office at the National Basketball Association in New York City.”69

161 Ford WDT (PS Ex. 11) at 26-27; Tr. 2142-43, 2259 (Ford).
162" Stone WRT (SP Ex. 50) at 3; SP Ex. 47 at p. 52.

1163 Stone WRT (SP Ex. 50) at 4.

1164 Stone WRT (SP Ex. 50) at 4; SP Ex. 47 at p. 64.

1165 Degser WRT (SP Ex. 55) at 2.

1166 Id
1167 Id.
1168 Id.
1169 Id.
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Positions included President, NBA Television & New Media Ventures, EVP, Strategic Planning
and Business Development, VP/General Manager, NBA Entertainment, Inc., and Director of

"0 During his time with the NBA, Mr. Desser was

Broadcasting & Executive Producer.
primarily responsible for the valuation and negotiation of the league's media rights agreement
with various cable and broadcast networks, including TNT, as well as arrangements with most
major cable MSOs and all satellite operators (DireeTV, PrimeStar and Echostar).'!”!

464. Mr. Desser explained that sports programs provide additional elements of value to
the stations that carry them. These additional elements of value to the stations carrying sports
programming include: (1) promotional value of carrying sports programming; (2) the halo
effect/prestige from carrying such programming; (3) the increased ability to package advertising
for sports with non-sports programming; (4) the ability to use sports programming to create an
audience flow to otther programming.''’? Indeed, because sports programming carries these
additional elements of value, that programming is often used as a “loss leader” for the networks
that carry them''"

465. Mr. Desser explained that sports are highly promotable because sports leagues
and teams are well known and have much beloved brands.''”* Because the leagues and teams are
"household names" built over generations, their names and logos can be efficiently used to
promote tune-in and association due to their ability to “stand out and grab attention.”''”

466. Because there is considerable prestige resulting from an association with sports,
Mr. Desser also explained that networks that carry sports programming often receive a "halo
effect." The reason, Mr. Desser noted, is that “[s]ports fans' affection for their sports can rub off
on those who are associated.”!’® According to Mr. Desser, the branding value from carrying

sports programming is completely ignored in the Ford analysis.

1170 Id

"7 Desser WRT (SP Ex. 55) at 2.
72 1d. at 4.

1173 Id.

1174 Id

1175 Id.

1176 Id.
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467. Mr. Desser also points out that Ford’s analysis fails to address the fact that sports
1177

programming is often used as a “hook” to sell packages of advertising in multiple programs.
Networks in some instances may package commercial time in a sports event with advertising in
adjacent programming and other programming on the network or cable system.''”® Mr. Desser
explained that even if the portion of the package price allocated to sports programming is higher
than the price for other types of programming, one still must account for the fact that without the
sports programming, the other ads may not have ever been sold."”

468.  Another element of the value of sports programming is its ability to be used as a
“tent pole” to attract viewers and cycle them into other programs that are either promoted in the

1180

sports event, or which precede or follow it. " In this way, value created by the presence of the

sports programming is reflected in the sales of other programming.
469. Sports programming is different than other programs because it typically carries
less risk. Mr. Desser noted that most shows that are developed fail and of the handful that

1181 While the success of a particular team may vary

1182

survive, even fewer shows become “hits.
over time, sports TV programming overall is consistent and predictable in performance.

Consequently, there is less risk associated with sports than many other forms of entertainment

"85 That track record of success enhances the value of sports programming as

1.1184

programming.
compared to other entertainment programs, and that value is not reflected in the Ford mode

470. Mr. Desser also pointed out how sports programming is used to drive penetration
of programming networks. ' Examples include the The Fox Television Network, which was

launched harnessing the NFL Sunday afternoon package. Similarly, the NFL and NBA were

H77" Desser WRT (SP Ex.55) at 5.

us g
1179 Id.
180 g
sl g
1182 Degser WRT (SP Ex.55) at 5.
183 g
184 g
185 g
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used to successfully launch TNT, widely considered one of the most successful network launches

in cable TV history.l186
Atlanta Braves and NBA Hawks games on WTBS and the Chicago Cubs, White Sox and Bulls

on WGN-

And Superstation penetration was driven by the presence of the MLB

471. Sports programming is also used to influence the selection of multi-video
providers by consumers without regard to any advertising that might be sold in the process. The
NFL's Sunday Ticket package, long a fixture on DIRECTV, has aided the growth of this
platform against cable. The same is true of the NCAA's Mega March Madness package. The
cable industry was recently outbid by DIRECTYV for the NASCAR multi-car camera package in
order to further improve its competitive position. Each of these are examples of the unique power
and value of sports programming in the cable industry, completely ignored by the Ford analysis.

472. Because it is compelling and topical, sports is typically consumed live, and not
TIVO'ed, or downloaded to be seen later. Indeed, John Mansell, who testified on behalf of the
acknowledged that live sports are “unique” because in comparison to nonsports programming,
sports is a “one-time event” that is not like other programs “which can be time shifted . . . and

»'"87 1n contrast, entertainment programming is not only

videotaped and seen at another time.
available on a first run basis, but then also in re-runs, syndication, cable network runs, and via
web site streaming, iTunes downloads, and DVDs. Because such programming is often viewed
on a delayed or recorded basis, subscribers can "fast forward" through the commercials without
stopping to watch the ads. Ford's analysis in no way addresses this growing phenomenon which
disproportionately affects the programming offered by the Program Suppliers.

473. Sports is often viewed in groups, such as in bars, restaurants, airports, college
dorms, health clubs, typically unmeasured by Nielsen, and therefore not truly reflected in the
Ford analysis.

c. Problems With Dr. Ford’s Share Calculations

474. Dr. Ford calculates what he believes to be the most accurate relative market value

shares by multiplying his adjusted advertising “price” numbers by the viewing share numbers

186 Desser WRT (SP Ex.55) at 5.
187 Tr. 1704 (Mansell).
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reported in the MPAA Custom Viewing Study.“88 In rebuttal, CTV presented the testimony of
Dr. Michael D. Topper, an economist and Vice President of Cornerstone Research.''™  Dr.
Topper reviewed the data underlying the MPAA Custom Viewing Study for possible errors, and
discovered a number of errors that affected the relative shares reported for the various program
categories.[190 In performing the study for MPAA, Nielsen (1) failed to delete viewing in both
2004 and 2005 for a range of non-compensable syndicated programs on WGN that should have
been deleted pursuant to the “Syndex processing” step, (2) failed to delete viewing in 2005 to a
number of widely viewed non-compensable network programs, (3) failed to delete a large
amount of viewing in 2005 to Rochester broadcast stations that occurred within the stations’
local market and should have been deleted from the distant signal viewing totals, and (4)
miscategorized viewing to WGN News at Noon and WGN News at Nine as Program Suppliers

1191

viewing rather than CTV viewing. These errors would tend to increase the viewing share

reported for 2005 as opposed to 2004, and the viewing shares reported for the Program Suppliers

1192

category, in the MPAA Custom Viewing Study. In addition, Nielsen’s failure to account for

different station types in weighting the viewing from its sample stations produced a misleading

reduction in the viewing reported for the PTV category between 2004 and 2005 in the MPAA

193 As a result of the errors, the base numbers that Dr. Ford uses to

1194

Custom Viewing Study.
calculate his relative market value shares are subject to significant errors.

d. Comparing Results of Ford’s Analysis with Real World
Examples

475. Dr. Ford represents that his viewer-to-value calculation provides the “relative

market value” of the various types of programming at issue in this plrocef:ding.1195 He

1188 Ford WDT (PS Ex. 11) at 37-39 and Table 6; Tr. 2154-55 (Ford).
18 Topper WRT (SP Ex. 49) at 1.

"% Topper WRT (SP Ex. 49) at 2.

19U Topper WRT (SP Ex. 49) at 3-4 and App. 2 & 3.

192 See Tr. 2051-2062, 2066-67 (Lindstrom).

19 Topper WRT (SP Ex. 49) at 4; see Tr. 2039-42 (Lindstrom).

"9 Topper WRT (SP Ex. 49) at 4.

195 Ty, 2118-19 (Ford).
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hypothesizes that the “buyer” in his hypothetical market would most likely be another

1196

broadcaster, though he suggests it “could” also be a cable system. In order to test the validity

of Dr. Ford’s analysis, Mr. Trautman applied Dr. Ford’s analysis to programming in the cable
marketplace to see if the results were consistent."'”’

476. Specifically, Mr. Trautman looked at TBS, TNT, and the Top 25 Cable Networks
(as defined by number of subscribers)."”® To determine the value of programming carried on
each network, Mr. Trautman obtained information about the programming expenditures for such
programming and used that information as a proxy for the market value of that programming.
Dr. Ford testified that the ideal way of valuing programming carried by a station is to look at

1199

how much that station paid for such programming. According to Dr. Ford, he had to use

advertising data as a proxy for the expenditures because he did not have access to the
information about the program costs.'**

477.  The first network Mr. Trautman looked at was TBS, the former distant signal that
converted to a cable network in 1997."2%"  As a result of that conversion, cable operators were
required to negotiate in the marketplace directly with TBS in order to carry the copyrighted
programming that previously had been carried pursuant to compulsory licensing.'*”> TBS also
was required to negotiate in the marketplace with copyright owners in order to provide that
programming to cable operators pursuant to negotiated deals rather than compulsory
licensing.1203 TBS televised 78 games of the Atlanta Braves in 2004 and 72 games in 2005

pursuant to an agreement that it had negotiated with Major League Baseball.”*™* According to

Howard Homonoff, another Program Suppliers' witness, virtually all of the other programming

19 Tr. 2169 (Ford).

97 Trautman WRT (SP Ex. 57) at 2.
"% Id.at 3,6, and 8.

199 Tr. 2172-74 (Ford).

1200 1y 2224 (Ford).

1201 Trautman WRT (SP Ex. 57) at 3-4.

1202 Id.
1203 Id.
1204 Id.
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on TBS in 2004 and 2005 consisted of programming that would be classified as programming

1205 The viewing-based formula

comparable to that within the Program Suppliers' claim.
developed by Dr. Ford suggests that TBS should have spent approximately 4.25% of its 2004
programming budget (and 3.51% of its 2005 programming budget) for the rights to televise the
Atlanta Braves. See Appendix A, Table A-21208 Iy fact, however, TBS spent at least 24.08% of
its 2004 programming budget (and 24.65% of its 2005 programming budget) for the rights to

1207 The relative dollar amounts that TBS spent on the Braves

televise the Atlanta Braves.
programming (versus the programming comparable to that within the Program Suppliers' claim)
were substantially in excess of the relative amounts of time that such programming was
broadcast by TBS, i.e., 2.67% in 2004 and 2.47% in 2005.*®® The relative dollar amounts that
TBS spent on the Braves programming (versus the programming comparable to that within the
Program Suppliers' claim) also were substantially in excess of the relative amounts of time that
cable and DBS subscribers spent viewing these different programming categories, i.e., 2.6% in

2004 and 2.42% in 2005."%%

1205 Homonoff WDT (PS Ex. 7) at HBH-5 and HBH-6.
1206 Trautman WRT (SP Ex. 57) at 4-5.

1207 Id.
1208 Id.
1209 Id.
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MLB on TBS Valuation Comparison

Estimated Share of
Share of Share of Market Value: Actual Share of
Time (%) Viewing (%) Ford Analysis (%) Market Value (%)

2004

JSC (Braves)* 2.67% 2.60% 4.25% 24.08%
Program Suppliers/Other 97.33% 97.40% 95.75% 75.92%
Total 100.00%  100.00% 100.00% 100.00%
2005

JSC (Braves)* 2.47% 2.42% 3.51% 24.65%
Program Suppliers/Other 97.53% 97.58% 96.49% 75.35%
Total 100.00%  100.00% 100.00% 100.00%

*Actual prices for JSC programming exclude production costs and therefore should be viewed as conservative.

Sources: Testimony of George S. Ford; Testimony of Howard Homonoff; SNL Kagan, Cable Program Investor, April
17, 2007; SNL Kagan, Media Sports Business , various issues; and Major League Baseball.

478. Mr. Trautman noted that these numbers were conservative because they did not
include any amounts TBS paid to broadcast Big 12 or PAC 10 college football, data that was
not available to be included in his analysis.'*'® Also, the programming expenditures did not
include substantial production costs for the live sports telecasts.'*"!

479. The next cable network examined by Mr. Trautman was TNT. According to Mr.
Trautman, TNT is a good example of the potential outcome of marketplace negotiations for
distant signal programming in that it offers a combination of JSC and Program Suppliers'
programming for which actual market prices can be directly compared.lm In 2004 and 2005,
TNT exhibited NBA games that accounted for between two and three percent of the cable
network's total programming hours and roughly five percent of the network's total viewing

1213

time. Dr. Ford's methodology suggests that TNT would have allocated 8.6% of its 2004

programming budget (and 7.0% of its 2005 programming budget) for the rights to this NBA

1210 Id
1211 Id
1212 Trautman WRT (SP Ex. 57) at 6.
1213 Id
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programming.'*'* However, TNT actually committed nearly one- half of its total programming

budget to the NBA in these two years.m5

NBA on TNT Valuation Comparison
Estimated Share of

Share of  Share of Market Value: Actual Share of
Time (%) Viewing (%) Ford Analysis (%) Market Value (%)

2004

JSC (NBA)* 2.74% 5.37% 8.60% 46.15%
Program Suppliers/Other 97.26% 94.63% 91.40% 53.85%
Total 100.00%  100.00% 100.00% 100.00%
2005

JSC (NBA)* 2.80% 4.86% 6.96% 45.06%
Program Suppliers 97.20% 95.14% 93.04% 54.94%
Total 100.00%  100.00% 100.00% 100.00%

*Actual prices for JSC programming exclude production costs and therefore should be viewed as conservative.

480. Mr. Trautman also applied Ford’s analysis to the same “Top 25 Cable Networks
analyzed in the testimony of Howard Homonoff.'*'® MLB, NBA, NFL and NHL programming
accounted for 0.7% of the total programming hours on his top 25 cable networks in 2004 and
0.6% of the total programming hours in p005. =" Relying upon SNL Kagan data, Mr.
Trautman determined that that MLB, NBA, NFL and NHL programming accounted for 1.7% of
the 2004 (and 1.4% of the 2005) total time that cable and satellite households spent viewing
the programming on the Top 25 cable networks.'”'® Relying upon SNL Kagan data (and
information for TBS supplied by Major League Baseball), Mr. Trautman determined that the

1214 Id.
1215 Id
1216 Trautman WRT (SP Ex. 57) at 8.
1217 Id
1218 Id

198



top 25 cable networks spent approximately 20% of their 2004 programming budget (and 17%
of their 2005 programming budget) in order to obtain the rights to MLB, NBA, NFL and
NHL programming.lz]9 In contrast, the Ford formula suggests that the comparable amounts

would be 2.8% and 2.1%."*%
JSC on Top 25 Valuation Comparison
Estimated Share of

Share of Share of Market Value: Actual Share of
Time (%) Viewing (%) Ford Analysis (%) Market Value (%)

2004

JSC (MLB, NBA, NFL, NHL)* 0.72% 1.71% 2.80% 20.12%
Program Suppliers/Other 99.28% 98.29% 97.20% 79.88%
Total 100.00%  100.00% 100.00% 100.00%
2005

JSC (MLB, NBA, NFL, NHL)* 0.55% 1.41% 2.05% 17.35%
Program Suppliers/Other 99.45% 98.59% 97.95% 82.65%
Total 100.00%  100.00% 100.00% 100.00%

*Actual prices for JSC programming exclude production costs and therefore should be viewed as conservative.

481. Mr. Trautman observed that the actual ratios for sports programs carried on the
top 25 cable networks were likely understated due to Mr. Homonoff’s failure to account for
regional sports networks (RSNs).'**! RSNs collectively reach a very high percentage of cable
subscribers and would certainly be considered among the "Top 25" cable networks carried by
any individual cable systern.1222 SNL Kagan reported that Fox Sports Net, which represents a
collection of several RSNs owned by the same company, had programming expenditures of

nearly $2.4 billion in 2004-05, second only to ESPN and over $1 billion more than any other

1219 Id
1220 Id
121 Trautman WRT (SP Ex. 57) at 8, n.6.
1222 Id
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cable network."* Most of these expenditures were used to acquire and/or produce JSC

1224 Therefore, by excluding RSNs, the ratios presented in Table 3 and Figure 3

S

programming.
understate the true value of JSC programming in the cable network marketplace.'*

B. Gruen Constant Sum Survey of Cable Subscribers

482. Program Suppliers introduced their own constant sum survey sponsored by Dr.

Arthur Gruen (hereinafter *“the Gruen Surveys™). Rather than surveying cable operators,

1226

however, the Gruen Survey targeted cable subscribers. Specifically, the survey asked cable

subscribers to allocate a hypothetical budget of $10 among various program categories.'*’

Subscribers were asked about the following program categories: “Live Team Sports,” “News
and Community Events,” “PBS Programs,” “Series,” “Movies and Specials,” “Devotional

% C¢

Programs,” “Non-Team Sports,” and “Programs on Canadian Stations.”
483. The Gruen Survey instructed respondents to value the programming shown only

on a particular distant signal or set of signals carried by the cable system to which they

1228

subscribe. The survey questions did not, however, attempt to ascertain whether the individual

respondents had any knowledge or familiarity with the programming shown on the distant

d.'">”®  When subscribers were asked to value the

signals about which they were being aske
various program categories shown on these distant signals using the ten dollar constant sum, they
were provided with “examples™ of such programs, including specific titles of shows such as
“American Idol,” “The Oprah Winfrey Show,” or “Seinfeld” along with movies like “Star Wars”
or “Independence Day.” The examples were provided regardless of whether the programs cited

as examples were actually televised by any of the distant signals carried by the subscriber’s cable
1230

system.

123 1y
1224 g4
1225 g

1226 Gruen WDT (PS Ex. 8) at 6.
1227 Gruen WDT (PS Ex. 8) at 8.
1228 Gruen WDT (PS Ex. 8) at 8.
1229 Tr. 1917-1919 (Gruen).
0 Ty, 1922-1925 (Gruen).

200



484.  Approximately 1500 people were surveyed each year. Neither Dr. Gruen nor any
of the other witnesses who testified in support of the survey provided any evidence about the

total number of people who were contacted or who refused to participate in the survey.'>

Those who agreed to complete the survey were eligible for a $25 participation payment.'**?

485. The Settling Parties introduced a number of criticisms of the Gruen Surveys.
Most of the criticisms relate to the design and administration of those surveys. In addition,
however, Settling Parties have challenged the premise that cable subscribers are an appropriate
target group given the fact that copyrighted programming is actually supplied to cable operators.

Survey Design and Administration

486. Settling Parties raised a number of issues related to the survey design and

execution. Dr. Gregory Duncan, an expert in survey methodology and design whose credentials

1233

are discussed in detail above, “~ analyzed the Gruen Surveys and noted a number of significant

defects. He then evaluated those defects against the standards for survey evidence referenced in
the Scientific Reference Manual published by the Federal Judicial Center. In addition, the
Settling Parties introduced expert testimony from Mr. Jeffery Berman, a senior partner and

executive vice president at C&R Research in Chicago, Illinois, a full-service custom marketing

1234
research company.

1235

487. Mr. Berman earned an MBA from the University of Chicago. He is an

experienced survey researcher who has specialized in survey research in the cable and

126 He has nearly thirty years of experience surveying cable

entertainment industry.
subscribers.'”"  Since joining C&R Research over 25 years ago, he has been in charge of all

research C&R conducts in the cable television and entertainment industries.'>*® Prior to his work

1231 Tr. 1867-68 (Gruen).

1232 Gruen WDT (PS Ex. 8) at 66.

123 See Reliability And Validity of the 2004-05 Bortz Surveys, supra J__.
1234 Tr. 2426 (Berman).

1235 Berman WRT (SP Ex. 53) at 3.

1236 Ty, 2426-27 (Berman).

1237 Berman WRT (SP Ex. 53) at 2-3.

1238 Berman WRT (SP Ex. 53) at 2-3.
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at C&R Research, Mr. Berman conducted survey research of cable subscribers for one of the

nation’s largest MSOs, Cox Communications.'**

Mr. Berman’s survey work has involved every
aspect of the survey process, including overall survey design, designing survey questionnaires,
formulating sampling plans, monitoring data collection, tabulating and analyzing survey data,
and issuing reports and recommendations based on survey data.'240

488. Between his work at C&R Research and Cox Communications, Mr. Berman has

1241 His clients have included a

overseen hundreds of surveys involving cable subscribers.
number of major MSOs, including AT&T Broadband/TCI, Bresnan, Brighthouse, Cablevision,
Cablevision Industries, Colony, Comcast, Cox, Media One/Continental, Primestar, Rifkin,
Suddenlink, Time Warner, and United Cable.'*** He has also conducted subscriber surveys for
cable networks such as ABC Cable Networks, A&E, BBC America, Cartoon Network,
Discovery Channel, DMX Music, ESPN, Food Network, MTV Networks, Nickelodeon,

1243

Showtime Networks, Turner Entertainment Sports, and TV Guide/Prevue Networks. He was

recognized as an expert in survey research involving cable subscribers.'***

489. Mr. Berman also analyzed the Gruen Surveys and listed a number of objections
based on his vast experience surveying cable subscribers. In addition, Mr. Berman designed and
coordinated the execution of a survey which was modeled after the Gruen Surveys but which
contained additional questions designed to probe the responses to the survey to determine what
effect, if any, the survey design had on the answers provided.

490. Mr. Berman conducted a pilot study in October 2009."** The study involved a

survey of 110 cable subscribers from seven cable systems located throughout the United States

(Arizona, California, Florida, Georgia, Michigan, Oklahoma, and Pennsylvania).'*** The MSOs

1239 Berman WRT (SP Ex. 53) at 2-3.
1240 Berman WRT (SP Ex. 53) at 3.
1241 Berman WRT (SP Ex. 53) at 3.
1242 Berman WRT (SP Ex. 53) at 2.
1243 Berman WRT (SP Ex. 53) at 2.
1244 Tr, 2428, 2431 (Berman).

125 Berman WRT (SP Ex. 53) at 3.
1246 Berman WRT (SP Ex. 53) at 3.
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represented in the study were Comcast, Cox, Charter, and BrightHouse.1247 All of the systems

1248

sampled carried WGN as the only distant signal. Moreover, each system sampled was

included in the samples used for the Gruen Surveys.'**

491. The survey was designed to replicate the Gruen Surveys by asking subscribers the
same set of questions along with a few additional follow-up questions designed to test Mr.
Berman’s criticisms of the Gruen Surveys. Other than updating a couple of program examples to
reflect current carriage and updating the valuation period (2008 rather than 2004 or 2005), the
survey questions were identical to the ones used in the Gruen Surveys. In addition, after the
original Gruen questions were asked, the survey respondents were then asked a series of four
follow-up questions to determine: (1) what time period they were thinking about when they
were valuing programming (the current year or the previous year); (2) whether the respondents
were providing valuations for themselves or their households; (3) how often the respondents
watched the distant signal (WGN) carried by their system and what shows they watched on that
signal; and (4) how important the carriage of the distant signal was in maintaining their

1250

subscription decision. Moreover, in contrast to the Gruen Surveys, the gender of the

1251
respondent was recorded.

a. Response Rate

492. The witnesses who testified in support of the Gruen Surveys did not provide a
response rate for the Gruen Surveys.[252 Dr. Gruen defined the response rate as the ratio of: (1)
respondents who completed the survey to (2) the number of persons who were initially contacted
about participating in the survey. In the 1983 case, the CRT defined it as the ratio of completed

1253

surveys to the number in the sample from which respondents are drawn. The response rate is

1247 Berman WRT (SP Ex. 53) at 15.

1248 Berman WRT (SP Ex. 53) at 3.

1299 Berman WRT (SP Ex. 53) at 15 (Appendix B).
120" Berman WRT (SP Ex. 53) at 15 (Appendix B).
1231 Berman WRT (SP Ex. 53) at 15 (Appendix B).
1232 Tr, 1867-68 (Gruen).

1233 1983 CRT Determination at 12798. Dr. Ratchford provided another definition: the contact
rate (percent of those able to be contacted who were contacted) times the cooperation rate

Footnote continued on next page
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. . N 1254
a tool used to determine whether there is non-response bias in the survey results. Non-
response bias occurs when a lack of response to a survey is not distributed randomly across an

1255

entire target population. If a particular group is disproportionately affected by its lack of

response, a survey that attempts to target the general population may become biased and

1256

unreliable. In the 1983 proceeding, the Copyright Royalty Tribunal concluded that a

response rate of 27% was too low to be reliable.'*’ The CRT also expressed reservations about
a subscriber survey with a response rate of 33%.'®
493.  Dr. Gruen did not calculate a response rate.'” Dr. Frankel, who constructed the

1260 Instead, Dr. Gruen

sampling plan, also did not include a response rate in his testimony.
reported a “cooperation” rate which represented the number of people who participated in the
qualification process and who then agreed to complete the remainder of the survey.'?®! While
approximately 1500 people agreed to respond to the survey, Program Suppliers introduced no
evidence about how many people were contacted and/or refused to participate in either of the
years the Gruen Survey was conducted. According to Dr. Ratchford’s analysis of the discovery
documents, he estimates that there were thousands of initial refusals in each survey year along

with many more attempted contacts that went unanswered.'**

Footnote continued from previous page

(percent of those who were contacted and agreed to participate) times the completion rate
(the percent of those who actually completed the survey after agreeing to participate.
Ratchford WRT (CCG Ex. 6) at 14. See also, Duncan WRT (SP Ex. 54) at 10.

1254 Duncan WRT (SP Ex. 54) at 10.

1255 Duncan WRT (SP Ex. 54) at 9-10. (citing Shari Seidman Diamond, “Reference Guide on
Survey Research,” Reference Manual on Scientific Evidence, pp. 229-276 (2d ed. 2000)
(“Reference Manual™).

1256 Duncan WRT (SP Ex. 54) at 10.

1257 1983 CRT Determination, 51 Fed. Reg at 128009.
1238 1983 CRT Determination, 51 Fed. Reg at 12810.
1259 Tr. 1867 (Gruen).

1260 Id.

1261 Gruen WDT (PS Ex. 8) at 18-19.

1262 Ratchford WRT (CCG Ex. 6) at 13-15.
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494.  Dr. Duncan provided testimony about the importance of obtaining a response rate
when evaluating survey results.'”® Dr. Duncan stated that in order to determine whether there
was any non-response bias, it is important to collect accurate information on survey response
rates. Bruce Hoynoski, appearing on behalf of Program Suppliers in support of their Nielsen
Viewing Study, agreed that “response rates are an important fact in evaluating survey
evidence.”'*® Dr. Duncan stated that in a typical survey, the response rate is always given.'*%
Dr. Duncan testified that the “cooperation” rate reported by Dr. Gruen is not a standard
measurement and cannot be used to measure non-response bias.'*% According to Dr. Duncan,
the absence of a useful response rate makes it impossible to determine whether the sample for the
subscriber survey is representative of the target population.1267

495. Though none of the Program Suppliers’ witnesses testified about the actual
response rate, the CCG’s survey expert, Dr. Brian Ratchford, attempted to compute the response

1268 According to Dr. Ratchford’s

rate from the discovery materials underlying the survey.
calculations, the response rate for the survey was 15.83% in 2004 and 27.17% in 2005 o

b. Gender of Respondents

496. The Gruen Surveys collected specific demographic information, such as the
marital status, age, income, and education of the respondents.1270 Dr. Gruen used some of that
information to help him analyze the results of his surveys. But the Gruen Surveys did not collect
any information concerning the gender of the respondents.ml
497. The Scientific Reference Manual published by the Federal Judiciary notes that

“[t]he survey report should contain a description of the target population, a description of the

1263 Tr. 2502 (Duncan); Duncan WRT (SP Ex. 54) at 9-11.
1264 r 2094 (Hoynoski).

1265 Tr. 2547 (Duncan).

1266 Tr 2546 (Duncan); Duncan WRT (SP Ex. 54) at 10.
1267 Duncan WRT (SP Ex. 54) at 11.

1268 Ratchford WRT (CCG Ex. 6) at 12-14.

1269 Ratchford WRT (CCG Ex. 6) at 13-15.

1270 Gruen WDT (PS Ex. 8) at 45-47; Tr. 1852-53 (Gruen).
271 Tr. 1860 (Gruen).
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survey population actually sampled, a discussion of the difference between the two populations,

591272

and an evaluation of the likely consequences of that difference. Dr. Gruen agreed that

obtaining demographic information is necessary in order to see how different demographic

1273

subcategories respond to questions. In consumer surveys, it is standard to collect data about

1274

the gender of respondents. In a prior survey of potential cable customers, Dr. Gruen

recorded the gender of the respondents and adjusted the results of that survey because males
were underrepresented. 1273

498.  No adjustment can be made here because gender data was not collected.'”’® Dr.

271

Ford noted that live team sports attracts a disproportionately male audience.’ Mr. Berman

explained why the collection of such information was necessary, noting that subscriber surveys
typically skew toward older, female participants.1278 Because we have no data regarding gender
here, we cannot determine whether women were overrepresented, as they typically are in

consumer surveys, or whether women gave sports a lower value on average than their male

1279 280

counterparts. Dr. Gruen conceded that gender data should have been recorded here.’

Neither Mr. Berman nor Professor Duncan could recall any consumer surveys they had overseen

or been involved with where gender data was omitted from the demographic data collected.'*®'

499. In the 1983 proceeding, the representativeness of a subscriber survey was called
into question because of an imbalance between male and female respondents.  In that case,

females represented 59.3% of the subscribers while males represented the remaining 40.7%.'%%

1272 Duncan WRT (SP Ex. 54) at 8-9.
1273 Tr. 1853-54 (Gruen).

1274 Tr. 1859-60 (Gruen).

1275 Tr. 1861-62 (Gruen).

1276 Tr, 1864-65 (Gruen).

1277 Ford WDT (PS Ex. 11) at 23.
1278 Berman WRT (SP Ex. 53) at 10.
1279 Tr. 1863-64 (Gruen).

1280 Ty 11859,

1281 Berman WRT (SP Ex. 53) at 10.
1282 1983 CRT Determination at 12799.
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While males gave sports a value of $33 (out of $100), female respondents only gave sports
programming a value of $20."”** The CRT rejected a cable subscriber survey in part because of
reservations the tribunal had with respect to the male-female ratio in the survey sample.'?%*
According to Professor Duncan, in the absence of gender information, one cannot determine
what the male-female ratio was here and whether the survey sample was representative of the
Jarger cable universe.'*

500. Unlike the Gruen Survey, Mr. Berman’s pilot study deviated from the Gruen
Surveys by recording the gender of the respondent. Of the 110 respondents to the survey,
approximately 56% were female and 61% were 55 years or older. Women comprised 52% of the
cable universe in 2004-05 and those 55 and older comprised only about 30% of the cable
universe during that time period. Age did not result in a significant difference in terms of how
respondents evaluated Live Team Sports and Series. There was, however, a significant
difference in responses by gender, as women valued Series programs much more highly than

Live Team Sports while males valued Live Team Sports more highly than programs in the Series

category:
Pilot Study -- Value By Gender'°
Programming Categories Males Females
News & Community Events $1.51 $1.38
Series 1.50 273
Devotional Programming 0.84 1.14
Movies & Specials 2.01 2.09
Live Team Sports 291 1.58
Non-Team Sports 0.81 0.81

501. Though Mr. Berman noted that the sample size was too small to project these

numbers to the universe, he concluded that the difference in average values between men and

1283 Id.

1282 1983 CRT Determination at 12799, 12810.
1285 Duncan WRT (SP Ex. 54) at 9.

1286 Berman WRT (SP Ex. 53) at 11.
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women was a statistically significant one.'”®’ Such disparities can be adjusted but only if the
gender of the sample population is known, which is not the case in the Gruen Surveys because
that information was not recorded.'”®®

C. Use of Program Examples

502. Both Dr. Duncan and Mr. Berman testified that using program examples was

1289

inappropriate and lead to misleading results. The Gruen Surveys identified the distant

signal(s) that each respondent’s cable system carried for the time period in question and the
program categories on those signals for which relative valuations were sought.'”*® The Gruen
Surveys also provided “examples” of specific program titles included within each category. The
identity of the distant signal(s) and the program category definitions (along with the examples)
appeared three times in the survey: first, as “Descriptive Information;” then in asking about the
popularity of various program categories; and finally, when asking respondents to provide
valuations for each program category as part of the constant sum question. 1291

503. For the “Series” category, the survey stated described the category as:

SERIES PROGRAMS: This category includes sitcoms such as
Seinfeld, dramas such as Star Trek: Enterprise, reality shows such
as American Idol, game shows such as Jeopardy, and talk shows
such as the Oprah Winfrey Show shown only on (INSERT
DISTANT SIGNAL STATION CALL LETTER(S) from INSERT
CITY OR CITIES OF ORIGIN).'*?

504. Similarly, for the “movies and specials” category, the survey described the

category as:

MOVIES AND SPECIALS: These include feature films, Movies
of the Week, and specials shown only on (INSERT DISTANT
SIGNAL STATION CALL LETTER(S) from INSERT CITY OR

1287 Berman WRT (SP Ex. 53) at 10; Tr. 2490 (Berman).

1288 Berman WRT (SP Ex. 53) at 10; Ratchford WRT (CCG 6) at 9.
1289 Berman WRT (SP Ex. 53) at 6-7; Duncan WRT (SP Ex. 54) at 7-8.
120 Gruen WDT (PS Ex. 8) at 13.

1 Gruen WDT (PS Ex. 8) at 31, 51 (Appendix B, D).

1292 Gruen WDT (PS Ex. 8) at. at 33, 35, and 41 (Appendix B).
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CITIES OF ORIGIN). Examples include Star Wars, Independence
Day, and Lethal Weapon 3.

505. The Gruen Surveys also added an additional category, ‘“non-team sports,” which

was defined as:

NON-TEAM SPORTS: These include professional wrestling,
NASCAR auto racing, and pre- and post-game shows surrounding
live team sports broadcasts shown only on (INSERT DISTANT
SIGNAL STATION CALL LETTER(S) from INSERT CITY OR
CITIES OF ORIGIN).'**

506. For the devotional category, the Gruen Surveys defined the category as:

DEVOTIONAL PROGRAMS: These include shows with
religious themes shown only on (INSERT DISTANT SIGNAL
STATION CALL LETTER(S) from INSERT CITY OR CITIES
OF ORIGIN). Examples include Old Time Gospel Hour, 700
Club, and Joel Osteen Ministry.]294

507. Examples of specific program titles were also used for Public Television and

Canadian Stations.'”””

There were no specific program titles used for “Live Team Sports,”
though the survey did make reference to specific team sports leagues such as MLB, NFL, NBA,
NHL, NCAA College Football and Basketball, and MLS.'*®

508. Professor Duncan criticized the use of the program examples, noting that they
create an “anchoring” effect which can bias responses. Specifically, Professor Duncan noted that
the use of these specific examples can focus an individual’s attention away from the full set of

1297

programming in that category. Professor Duncan also explained that because respondents

may not remember where they watched a particular show, their responses may reflect their
preferences for certain program types rather than their relative preferences for programming

types actually carried on distant signaIs.]298

1293 Gruen WDT (PS Ex. 8) at 34, 37, and 42 (Appendix B).
129 Gruen WDT (PS Ex. 8) at 33, 36, and 42 (Appendix B).
1295 Gruen WDT (PS Ex. 8) at 34, 38 (Appendix B).

129 Gruen WDT (PS Ex. 8) at 34, 37, and 42 (Appendix B).
1297 Duncan WRT (SP Ex. 54) at 7.

12%8 " Duncan WRT (SP Ex. 54) at 7.
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509. Mr. Berman noted that the way the examples were described in the survey, a

respondent could reasonably interpret the question as representing that these program titles were

1299

actually carried on the distant signal even though many were not. According to Mr. Berman,

the use of the examples was particularly problematic with respect to WGN, the most widely

1300

carried distant signal in 2004 and 2005. " During that time period, nearly half of the Form 3

cable systems that carried a distant commercial signal carried WGN as their only distant signal,

while approximately 70% of all Form 3 cable systems carried WGN as one of their distant

P91 1n 2004, approximately 47% of respondents to the Gruen Survey received WGN as

1302

signals.
their only distant station; that number was approximately 52% in 2005. Approximately half
of the respondents to the Gruen Survey would have been provided with a string of program
examples in the “Series” category like “Seinfeld,” “American Idol,” “Jeopardy,” “Star Trek
Enterprise” and “the Oprah Winfrey Show” and titles in the “Movies” category like “Lethal
Weapon 3”and “Independence Day” even though none of those movies or shows were actually
carried by WGN in 2004 or 2005.°% In fact, the survey’s sponsor, Dr. Gruen, could not say
whether the program examples that were used were even representative of the programming
carried on WGN. "%

510. Besides the JSC telecasts, some of the actual television programs which were

regularly broadcast “full signal”"**> on WGN in 2004-05 included:

1299 Tr. 2434 (Berman); Berman WRT (SP Ex. 53) at 6-7.
1300 Tr 2434 (Berman).
B3O Trautman WRT (SP Ex. 57) at 15 n. 14.

1302 Berman WRT (SP Ex. 53) at 6.

1303 Stipulation Between Settling Parties and Program Suppliers, Dated January 24, 2010 at 2.

1304 T 1923-26 (Gruen).

1305 A5 explained in Section of the PFOF, only programming shown “full signal” on

WGN is eligible for compensation under the Copyright Act. When Dr. Gruen was asked
about how this issue should be addressed with respect to his survey results, he indicated
that he was aware of the fact that some WGN programming is not compensable and that
survey respondents would not be able to draw such a distinction in valuing programming
on WGN. Tr. 1915-16 (Gruen). But when asked whether an adjustment should be made to
address this issue, Dr. Gruen said he did not believe an adjustment was necessary “because

Footnote continued on next page
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Will & Grace 5:30 PM (daily)

Street Smarts 12:30 AM (daily)
Home Improvement 3:00 AM (daily)
Matlock 3:30 AM (daily)
Beastmaster 11:00 AM (weekend)
Soul Train 12:00 PM (weekend)
The Fresh Prince of Bel-Air 12:00 PM (weekend)
Mutant X 3:30 PM (weekend)
Andromeda 4:30 PM (weekend)
Maximum Exposure 1:30 AM (Weekend)lm6

None of these programs were used as examples in the Gruen Surveys. 1307

511.  Similarly, respondents to the Gruen Survey were provided with examples of “non-
team sports” like “NASCAR auto racing” and “professional wrestling” which also were not
carried on WGN."*® The only other examples of non-team sports referenced in the Gruen Survey
were pre-game and post-game shows surrounding sports broadcasts; although there were some of

these programs on WGN, they were produced by that station and therefore properly belonged in

1309

the Commercial Television Category, not the Program Suppliers. The same was true for

Devotional Programs, like the “Joel Osteen Ministry,” which was not broadcast on WGN 1310

According to Mr. Berman, the danger of wording questions in this manner is that respondents

will be encouraged to associate the examples with the distant station and value the programming

1311

on that station based on programs not actually carried by that station. In Mr. Berman’s view,

the use of such examples is inappropriate and biases the results of the survey.'*'?

Footnote continued from previous page

there’s really no way of knowing what [the respondents] took into account . . ..” Id. at
1916-17.

1305 pS & SP Stipulation at 2-3.

1397 Gruen WDT (PS Ex. 8) at Appendix B, D.

B3O8 Jd.; see also Tr. 2436 (Berman); Tr. 3259-60 (Kessler).
1399 Stipulation Between Settling Parties and Program Suppliers, Dated January 24, 2010 at 3.
P10 Tr, 2436 (Berman).

B Ty, 2434 (Berman).

1312 Berman WRT (SP Ex. 53) at 6-7.
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512.  Mr. Berman tested this criticism in his pilot study by asking survey respondents,
at the end of the survey, which programs they viewed on WGN. Mr. Berman’s survey used
nearly all of the same program examples used in the Gruen Surveys. All of the respondents to

1.3 As with the Gruen

the Berman Pilot Study received WGN as their only distant signa
Surveys, many of the listed programs were not broadcast by WGN."*'* Nonetheless, when asked
which programs the respondents watched on WGN, nearly half of the respondents identified the
programs used as examples in the survey even though they were not carried by WGN."*!?
Examples of programs that respondents purported to have watched on WGN despite the fact that

those programs were not carried on WGN included:

Program Examples Respondents | Number of Claimant
Mistakenly Claimed to Have Respondents Category
Watched on WGN

Oprah 21 Program Supplier
Seinfeld 17 Program Supplier
American Idol 13 Program Supplier
NASCAR 9 Program Supplier
Jeopardy 6 Program Supplier
Joel Osteen 5 Devotionals
Wrestling -+ Program Supplier

513. The three most commonly cited program titles were the series programs “Oprah,”
“Seinfeld,” and “American Idol,” all of which belong in the Program Supplier category.m6 A
number of respondents also indicated that they had watched programs used as examples in the
“non-team sports” category such as NASCAR and wrestling even though WGN did not
broadcast either type of program.'317 And those numbers do not include generic responses such

as “car racing” even though there is no evidence that any auto racing was retransmitted by WGN

B3 Berman WRT (SP Ex. 53) at 4.

B4 Tr, 2435-36 (Berman).

1315 Berman WRT (SP Ex. 53) at 7.

1316 Berman WRT (SP Ex. 53) at 19.1-19.3 (Appendix B).
1317 Tr, 2436 (Berman).
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in 2004-05."*'"® Some respondents also listed team sports which were not actually shown on
WGN. 1319

514. Overall, approximately 56 of the 89 people who provided an example of a
program they watched on WGN listed one of the survey examples even though that program was
not carried by WGN."*?® Most of these programs would have been available from sources other
than distant signals.

515. Survey questions should be framed in a non-leading manner.'>*!

According to
Mr. Berman, the use of these programming examples violated this principle by causing
respondents to focus on programs carried outside the distant signal universe. In his experience,
and based on the results of his pilot study, it is very likely that respondents to the Gruen Surveys
incorporated the value of programming shown on other cable networks when they attempted to
value the programming shown on their distant signals.'***

d. Qualification of Survey Respondents

516. Another criticism raised by the Settling Parties related to the qualifications of
some of the subscribers who responded to the survey. The Reference Manual on Scientific
Evidence provides that “[i]Jin a carefully executed survey, each potential respondent is
questioned or measured on the attributes that determine his or her eligibility to participate in the
survey.”1323 Professor Duncan noted that the Gruen Surveys failed to determine whether any of
the respondents: (a) were familiar with the programming carried on their distant signals; (b) had
ever watched any of the programming on the distant signals (frequently or ever); and (c) had
assigned any value to that programming in terms of their reason for subscribing to cable.
According to Professor Duncan, by failing to exclude respondents in any of these categories, the

Gruen Surveys virtually ensure that some portion of the respondent pool will not be qualified to

B3 T 3259-60.

P19 Berman WRT (SP Ex. 53) at 19.1-19.3 (Appendix B); Tr. 1925-26 (Gruen).
1320 Berman WRT (SP Ex. 53) at 19.1-19.3 (Appendix B).

1321 Berman WRT (SP Ex. 53) at 8.

1322 Berman WRT (SP Ex. 53) at 7.

1323 Duncan WRT (SP Ex. 54) at 6 (citing Reference Manual at p. 247).
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1324

provide meaningful answers. And in the opinion of Professor Duncan, the inclusion of

guesses and conjectures among carefully considered and knowledgeable answers renders the
overall results unreliable.'**

517.  Mr. Berman also expressed concern about whether respondents were qualified to
participate in the survey. “[E]ffective survey research requires survey respondents to be
knowledgeable so that they are able to answer the questions being asked.”*”® The Gruen
Surveys did not ask respondents whether they were familiar with the programming carried on
their distant signals.'**’ Respondents were not even asked whether they received the distant
signal. 1328 Indeed, respondents to the survey were not even asked whether they had ever heard of

1329 The only qualification to participate in the survey was that the respondent

the distant signals.
have subscribed to the cable system receiving the distant signal."™® So even if a respondent had
no interest, no familiarity, and had never watched any of the signals being asked about, they
would be asked to provide program valuations as part of the Gruen Surveys.'**!

518. The average cable subscriber only watches 12 to 15 channels even though they
may receive 100 or more.'** But there is no way from the Gruen Survey to determine whether
any of the distant signals that respondents were asked to provide values for were one of the 12-

1333

15 signals watched by the respondents. Though a field test and pilot study were conducted

before the Gruen Survey was fully implemented'***, neither Dr. Gruen nor Professor Rubin

1324 Duncan WRT (SP Ex. 54) at 6-7.
1325 Duncan WRT (SP Ex. 54) at 7.
1326 Rubin WDT (PS Ex. 4) at 4.

1327 Tr. 1887-88 (Gruen).

1328 Tr. 1835-36 (Gruen).

1329 Tr. 1885 (Gruen).

1330 Tr. 1885 (Gruen).

131 Tr. 1885-86 (Gruen).

1332 Tr. 1889 (Gruen).

1333 Tr. 1890 (Gruen).

134 Gruen WDT (PS Ex. 8) at 7. The field test involved two markets and twenty-five

respondents. Id. Dr. Gruen testified that this was a large enough sample to give [the

Footnote continued on next page
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mentioned any follow up questions or discussions with respondents to test whether they were in
fact knowledgeable about the subject matter about which they were being asked.'**

519. According to Mr. Berman, the failure to establish that the survey respondents
were in some way knowledgeable about the programming means that some of the responses were

1336

from unqualified respondents. Thus, in the view of Mr. Berman, the survey did not

constitute “effective survey research” because respondents were not necessarily knowledgeable
about the issues they were asked to address in the survey.'**’

520. A similar criticism was raised by Dr. Crawford, an expert economist with
experience in the analysis of cable television programming markets. First, it failed to establish
whether the respondents, who were asked for their views on the relative value of different distant
signal programming categories, valued any distant signal programming at all. % According to
Dr. Crawford, a person that has never seen a particular distant signal or lacks any familiarity with
its programming cannot provide relevant information when asked to allocate a constant sum. '**°

521. The concern about respondent qualifications was also raised by Professor Brian
Ratchford on behalf of the CCG. Dr. Ratchford pointed out that because the Gruen Survey does
not ask respondents whether and to what extent they ever viewed programs on distant signals or
even whether they were aware of the signals and the programming carried on those signals, the

1340

responses to the survey are difficult to interpret. Dr. Ratchford noted that the majority of

channels tend to attract a relatively small share of all subscribers, so it is unlikely that all survey

Footnote continued from previous page

survey designers] a sense of how respondents would react to the questionnaire.” Id. Dr.
Gruen and his associates subsequently conducted a pilot test that involved 150
respondents. Id. at 10.

1335 See generally Gruen WDT (PS Ex. 8) at 31, 51 (Appendix B, D).; Rubin WDT (PS Ex. 4)
at 9-12.

1336 Berman WRT (SP Ex. 53) at 8.

937 Berman WRT (SP Ex. 53) at 8.

1338 Crawford WRT (SP Ex. 52) at 15, Tr. 2364-65 (Crawford).
1339 Crawford WRT (SP Ex. 52) at 15.

1340 Ratchford WRT (CCG 6 ) at 4.
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respondents would have had significant experience with the programming on distant signals.'**!

Dr. Ratchford also explained that because respondents were given $25 payments, they had ample
incentive to provide some response.'**

522.  Mr. Berman’s pilot study also attempted to assess the qualifications of the survey
respondents to see whether the survey was likely to include responses from individuals
unfamiliar with the programming carried on their distant signals. Each respondent was asked
about the frequency with which they watched their distant signal (WGN)."*  The following

results were obtained:

Pilot Study -- Frequency with Which Viewers
Watched WGN in Preceding Year®"
Frequently 32.7
Occasionally 36.4
Rarely 20.0
Never 8.2
Don't know 2.9

523. Mr. Berman also noted that because respondents may have mistakenly believed
that certain programming was carried on WGN because of the use of the program examples, that
mistake could have also influenced their assessment of how often they had watched WGN."**
Because over half of the respondents who listed examples of programs they watched on WGN
listed the titles that were not broadcast by that station but which were used as examples in the
survey, Mr. Berman concluded that the use of the survey examples in the pilot study most likely

tainted the responses of those who claimed to have watched WGN. '

Mr. Berman could not put
an exact number on the number of unqualified respondents in the Gruen Surveys but was

confident that at least 30% (and likely more) of the respondents to his survey were unfamiliar

341 Ratchford WRT (CCG 6 ) at 5.

1342 Ratchford WRT (CCG 6 ) at 10.

1343 Berman WRT (SP Ex. 53) (Appendix C) at 26.

134 Berman WRT (SP Ex. 53) at 9.

B4 Tr. 2473-4 (Berman); Berman WRT (SP Ex. 53) at 9.
1346 Berman WRT (SP Ex. 53) at 9.
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with the programming on WGN."**’ In his view, that supported his concern that the results of
the Gruen Surveys were diluted by the inclusion of a number of respondents who were not
qualified to assign program valuations.'**®

e. Wording of Questions

524. Both Professor Duncan and Mr. Berman raised two other issues about the

134 , ; . .
39 The first issue concerned valuations in

wording of the questions in the Gruen Surveys.
multi-person households. The Gruen Survey was intended to provide “household” values for
survey responcle:nts.]350 Approximately two-thirds of the households in the surveys had two or
more respondents.135 ' Dr. Ratchford, on behalf of the CCG, criticized this approach, noting that
many respondents may not be familiar with the viewing behavior of other household members or
be able to accurately assess the strength of their preferences.I352 Even if respondents are capable
of providing accurate valuations of household members, however, Settling Parties raised an issue
about whether the survey design unintentionally caused respondents in multi-person households
to provide individual valuations."**

525. Rather than consistently asking the respondent to provide responses for “the
household,” the Gruen Survey used a mix of different language which may have confused
respondents about whether they were to answer for themselves or everyone in their home. In the
section entitled “Program Value,” the instructions first say that “[w]e are now going to ask you a
few questions on how you value the program categories shown [on the distant stations at

133 Before asking subscribers to provide values for programming, the Gruen Surveys

1355
d.

issue].

asked about the popularity of the program categories it use The popularity questions first

B Tr 247455 (Berman).

1348 Tr. 2475 (Berman).

13499 Duncan WRT (SP Ex. 54) at 8; Berman WRT (SP Ex. 53) at 11-12.
1350 Tr, 1863 (Gruen).

351 Ratchford WRT (CCG 6 ) at 9.

1352 Ratchford WRT (CCG 6 ) at 9.

353 Duncan WRT (SP Ex. 54) at 8; Berman WRT (SP Ex. 53) at 11-12.
1354 Gruen WDT (PS Ex. 8) at 40 (Appendix B) (emphasis added).

333 Gruen WDT (PS Ex. 8) (Appendix B).
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1356

instruction thus suggests that the value will be that of the respondent. The survey then asks

the respondent to assume that ten dollars of their last cable bill was for carriage of the distant

stations being asked about in the survey. The respondent is then instructed to divide the ten

dollars “according to how valuable you feel each program category was in your own home.”'*’

1358

This instruction appears to target household value. After some additional instructions that
encourage the respondents to write down the categories and make sure they add up to ten dollars,
the respondents are then provided with a description of the program categories. After that,
respondents are asked the key valuation question: “what is the value to you, if any, of all [insert
category] shown on this station for this category?”'*>®

526. The Reference Manual on Scientific Evidence provides that “[w]hen unclear
questions are included in a survey, they may threaten the validity of the survey by systematically
distorting responses if respondents are misled in a particular direction, or by inflating random
error if respondents guess because they do not understand the question.”*®® The Reference
Manual further provides that “[i]f the crucial question is sufficiently ambiguous or unclear, it

#1361 professor Duncan noted that because of the

591362

may be the basis for rejecting the survey.
changing descriptions, “it is not clear whose valuation is reflected in the survey responses.
Similarly, Mr. Berman noted that the shift in terminology was likely to produce confusion among
respondents about whose valuations should be provided (the respondent’s or the entire
household).

1363

527. Mr. Berman’s pilot study tested this issue. Each respondent was asked, after

the initial Gruen questions were completed, whether the valuations they provided were their own

1336 Berman WRT (SP Ex. 53) at 11.

1357 Gruen WDT (PS Ex. 8) at 40 (Appendix B) (emphasis added)..
1338 Berman WRT (SP Ex. 53) at 11.

135" Gruen WDT (PS Ex. 8) at 41 (Appendix B) (emphasis added).
130 Duncan WRT (SP Ex. 54) at 7 (citing Reference Manual at 248).
B361 Duncan WRT (SP Ex. 54) at 7 (citing Reference Manual at 248).
"2 Duncan WRT (SP Ex. 54) at 8.

133 Berman WRT (SP Ex. 53) at 11-12.
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1364

or were instead intended to reflect the values of their household. Mr. Berman found that one

out of five respondents in multi-person households provided their personal valuations rather than

valuations for their household.'*%

According to Mr. Berman, the manner in which the final
valuation question was worded made it likely that some portion of the respondents
misapprehended the purpose of the question and provided their own valuations rather than those
of their households. %

528. Another problem addressed by both Dr. Duncan and Mr. Berman related to the
time period respondents considered when they valued programming on distant signals. The
popularity question in the Gruen Survey is introduced using the past tense and informs
respondents that they are going to be asked about “the popularity of each type of program last
year IN YOUR OWN HOME.”"*®” When the valuation question was introduced, there is no
reference to the previous year; instead, respondents are told that “[w]e are now going to ask you

. . . 13
a few questions on how you value the program categories shown on these same stations.”'>°®

The survey then provides instructions about how to divide the ten dollar constant sum,
explaining that subscribers should assume that the ten dollars represents how much the
subscribers paid last year for the distant signals carried on their cable system."”® The
instructions then say that the ten dollars should be divided according to how valuable the

programming “was” in their own home."*™

Mr. Berman noted that at this point, the survey
appears to be asking respondents to look backward to the previous year in providing
valuations.*”! But when the valuation questions is ultimately asked, the survey shifts back to the

present tense, asking respondents “what is the value to you?”]372

1364 Berman WRT (SP Ex. 53) at 12.

1365 Berman WRT (SP Ex. 53) at 12.

136 Berman WRT (SP Ex. 53) at 12.

1367 Gruen WDT (PS Ex. 8) at 40 (Appendix B) (emphasis added).
PS4, (emphasis in original).

139" Berman WRT (SP Ex. 53) at12-13; Gruen WDT (PS Ex. 8) at 40.
P70 Gruen WDT (PS Ex. 8) at 40.

1371 Berman WRT (SP Ex. 53) at 13.

1372 Gruen WDT (PS Ex. 8) at 41.
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529.  Professor Duncan noted that the survey’s wording does not clearly define the time

1373 .
Thus, according to Professor Duncan, one

period to which the valuations should relate.
cannot clearly ascertain whether the valuations provided were for the previous year (as the
surveyors intended), the current time period, or some other time frame."*"* This concern was also
referenced by Mr. Berman, who indicated that the time period being valued was not clearly
described."””> Mr. Berman tested this criticism in his pilot study by asking respondents, after
they had answered the original Gruen questions, what time period they were thinking about when
they provided relative values of the different program Categories.1376 Less than a fifth of those

who responded to the survey indicated that they thinking about the previous year when they

provided program values:

Pilot Study -- Time Period for Which
Programming Values Were Given"’’

Currently On 11.8
From a year ago 17.3
Not thinking about a time frame 67.3
Don’t know 3.6

530. Because respondents were not focused on the prior year as a result of the survey’s
lack of clear instructions, Mr. Berman concluded that survey’s intent of obtaining values from
the previous year was not met.?"

f. Failure to Measure Intensity of Interest
531. Dr. Ratchford also criticized the Gruen Survey for failing to weight survey
responses by intensity of interest. According to Dr. Ratchford, by assigning the same weight to

all responses, the Gruen Survey improperly dilutes the values of small segments of very

133 Duncan WRT (SP Ex. 54) at 8.

1374 Id

1375 Berman WRT (SP Ex. 53) at 12.

1376 Berman WRT (SP Ex. 53) at 26 (Appendix C).
77 Berman WRT (SP Ex. 53) at 13.

378 Berman WRT (SP Ex. 53) at 13.
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1379 Some subscribers he noted, value programming so highly that it

committed viewers.
influences their decision as to whether or not to subscribe to a particular cable service. Others
may be relatively indifferent.'**® Averaging those two groups results in small overall share and
may obscure the strong preferences of those subscribers who place a very high value on such
programming.'**'
2. Reliance Upon Cable Subscribers Versus Operators

532. One of the problems Settling Parties raised with respect to the Gruen Survey is
that it focuses on cable subscribers rather than cable operators. The Reference Manual for
Scientific Evidence published by the Federal Judicial Center provides that if the population
surveyed is not the one whose perceptions the survey is intended to represent, then the survey

1382

itself is irrelevant. Professor Duncan criticized the Gruen Surveys for asking valuation

questions of cable subscribers even though the ultimate question faced in these proceedings is the

P83Even if the Gruen Surveys had

value cable operators ascribe to distant signal programming.
been able to accurately measure the valuations of cable subscribers, those values would be only
one factor in the cable operator’s own value of the programming televised on distant signals.

533. Professor Duncan, an economist with expertise in network industries, whose
credentials are discussed infra PFOF107, noted that other economic forces play an important role
in determining the relative amounts that cable operators would pay for different categories of
programming carried on distant signals.1384 The other economic forces that play a role in the
relative amounts cable operators would be willing to pay for different categories of programming
include: (1) amount and type of local programming available; (2) market penetration by

competitors; (3) monthly subscription fees and their relationship to the valuation of all program

categories; and (4) network costs, which may differ by operator. Those network costs may

137 Ratchford WRT (CCG 6) at 7.
1380 Ratchford WRT (CCG 6) at 7-8.
1381 Ratchford WRT (CCG 6) at 8.
1382 Duncan WRT (SP Ex. 54) at 6-7.
1383 Duncan WRT (SP Ex. 54) at 4-5.
% Duncan WRT (SP Ex. 54) at 5-6.
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include local fees, bandwidth limitations, maintenance expenses, depreciation, and any other
factors that are not uniform across operators.”'85

534. Dr. Ford, who testified on behalf of Program Suppliers and discussed the
possibility of using a “subscriber” survey as part of a “hybrid” valuation model, has
acknowledged in prior research that cable operators face different economic forces than their
subscribers and do not always act in lockstep with their wishes. Specifically, in an article about
the effects of “bundling” various program networks, Dr. Ford and his co-authors observed that
MPVDs “do not create their tiers of programming solely by reference to what subscribers want
to watch (or not want to watch)--an MVPD establishes tiers in order to maximize profil:s.”13 B
Dr. Ford agreed that cable operators sometimes bundle programming in ways that do not match
the preferences of their subscribers, noting that this sometimes happens “because of outside
influences.”'**” Dr. Ford also conceded that these “outside influences” may increase profits for
cable ope:rators.'388

535. Professor Duncan noted that in his experience conducting research about
enterprise customers, his market research group would have never surveyed the customers of the
enterprise.1389 Professor Duncan observed that the best way to measure the values of a cable
operator or any other enterprise is to ask them directly.'*”
C. MPAA Custom Viewing Study

536. Program Suppliers witness Paul Lindstrom, a senior vice president with the

1391

Nielsen Company, presented a viewing study in the proceeding. The study was a custom

analysis of viewing data collected for other purposes, which was commissioned by the Motion

Picture Association of America (MPAA)."**?

385 Duncan WRT (SP Ex. 54) at 6.
1386 SP Ex. 48 at 37.

1387 Tr. 2298-2299 (Ford).

1388 Tr. 2298-2299 (Ford).

1389 Tr. 2531 (Duncan).

1390 Ty, 2532 (Duncan).

1391 1 indstrom WDT (PS Ex. 9) at 4-5.
1392 Lindstrom WDT (PS Ex. 9) at 4-5.
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537. Mr. Lindstrom has presented an MPAA Custom Viewing Study in every cable
distribution proceeding since the 1980 proceeding.'*”> With some changes due to the shift from
using diary data to using metered data, the methodology has been the same.'** Because the
methodologies were consistent, Mr. Lindstrom testified that one could compare the results of the
1998-99 MPAA Custom Viewing Study and the 2004-05 MPAA Custom Viewing Study. '

538. The 1998-99 CARP found that “the Nielsen study does not directly address the
criterion of relevance to the Panel.”"** It did not consider viewing data useful because distant
signals are of value to cable operators in helping to attract and retain subscribers, not in
“contributing to supplemental advertising revenue.”'*’ The 1998-99 CARP concluded that
because the viewing study “’fails to measure the value of the retransmitted programming in
terms of its ability to attract and retain subscribers,’ it cannot be used to measure directly relative
value to [Cable System Operators].”I398

539. In this proceeding, Mr. Lindstrom agreed that, beyond counting up the minutes
when television sets were tuned to particular channels, his study did not investigate how

1399 He testified that neither he nor The Nielsen

important the programs were to the viewers.
Company is presenting the results of the MPAA Custom Viewing Study as a measure of the
marketplace value of distant signal programming.1400 Dr. Ford agreed that viewship is not equal
to value and that the MPAA Custom Viewing Study does not present numbers that represent a

measure of marketplace value of distant signal programming.'*"!

1393 Tr. 1976, 1985 (Lindstrom).
1394 Tr. 1985-87 (Lindstrom).
1395 Tr. 1986-87 (Lindstrom).
13% 1998-99 CARP Report at 38.
1397 1998-99 CARP Report at 38.
139 1998-99 CARP Report at 38.
1399 Tr. 1978 (Lindstrom).

1400 Tr. 1988-89 (Lindstrom).

1401 Ty, 2229-31 (Ford) (“To try to defend viewship as value to me is hopeless, because it’s not.

Viewship is not value. Different viewership has different value.”).
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540. In the 1998-99 proceeding, Program Suppliers for the first time, in “a significant
departure from past proceedings,” did not propose using the raw numbers resulting from the
Custom Viewing Study as the basis for setting the royalty shares. 1492 Tnstead, it proposed using

1403 1 this

the viewing numbers as adjusted by a series of steps presented by Dr. Gruen.
proceeding, Program Suppliers seek allocations of the royalty funds based on the raw numbers
resulting from the 2004-05 Custom Viewing Study as adjusted by a series of steps presented by
Dr. Ford."**

a. The Study

541. The MPAA Custom Viewing Study analyzes People Meter viewing data that were

15 Although the data from People Meter households are

collected for a different purpose.
ordinarily weighted to make sure they are representative of the national television viewing
audience, those weights are not used in the MPAA Custom Viewing SI:udy.1406 A sample of
distant signals is selected, and viewing is only supposed to be counted in the MPAA study if it
occurs to one of the selected stations in a meter sample households where the station would be a
distant signal.1407

542. Programs are categorized into the claimant categories by Nielsen, based in
significant part on the categorizations it made in prior years’ studies."*”® For WGN, Nielsen
performed “Syndex processing” for the purpose of identifying and deleting viewing to programs
that were non-compensable substitute programs.l‘m9 Nielsen also sought to eliminate viewing to
programs on the selected sample stations that was recorded in households located in counties

where the station would have been a local rather than a distant signal.mm

1402 1998-99 CARP Report at 32.

19 1998-99 CARP Report at 32, 34-44.
104 See Supra, 416-419, 435.

105 Ty, 1962-63, 1998 (Lindstrom).

1496 Tr. 1997-98 (Lindstrom).

1407 Lindstrom WDT (PS Ex. 9) at 4-5.
1498 Tr. 1961-62 (Lindstrom).

1409 Tr, 2051-53 (Lindstrom).

1410 1r. 1959-60 (Lindstrom).
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543. The resulting numbers are presented in Exhibits PL-3 and PL-5 attached to Mr.

1411

Lindstrom’s Written Direct Testimony. The percentage numbers for the program categories

are not ratings numbers, which are the primary viewing numbers broadcasters use to sell local

1412

advertising. Nor are they “shares,” as that term is defined in connection with Nielsen local

market viewing reports, which broadcasters sometimes also use in selling advertising '’
Attempting to derive ratings numbers from the MPAA Custom Viewing Study percentage
figures would be complicated and would not produce meaningful results.'*'

544. The MPAA Custom Viewing Study results purport to show a total of 5.6 million
household distant signal program viewing minutes for 2004 compared with 8.3 million for
2005.'*">  Mr. Lindstrom had no explanation for the difference, but commented that the total
viewing to distant signals was small compared with television viewing in general, and at that
scale, shifts of 50% might be caused by unknown factors.'#!® Similarly, the MPAA Custom
Viewing Study purported to show a 90% increase in the distant signal viewing minutes to
Program Suppliers programming between 2004 and 2005."*'" Mr. Lindstrom again had no
explanation based on general viewing patterns in the overall television marketplace that would
explain such an increase, but suggested that it was more important in any case to look at the
relative percentages rather than changes in absolute amounts of viewing minutes for a particular
cal:egory.]418 But the change in distant signal viewing minutes favored Program Suppliers more
than other program categories, with the percentage viewing share reported in the MPAA Custom
Viewing Study increasing by more than 25%, from 54.1% to 68.0% in the 2004 and 2005

studies.'*"”

M Lindstrom WDT (PS Ex. 9) at Ex. PL-3, PL-5.

W2 7y 901213 (Lindstrom).

13 Tr. 2004, 2012-13 (Lindstrom), SP Ex. 37.

1414 Tr. 2013-16 (Lindstrom).

15 1 indstrom WDT (PS Ex. 9) at Ex. PL-3, PL-5; Tr. 2032-33 (Lindstrom).
1416 Ty 203337 (Lindstrom).

7 1indstrom WDT (PS Ex. 9) at Ex. PL-3, PL-5; Tr. 2037 (Lindstrom).
1418 Tr 2038-39 (Lindstrom).

419 Lindstrom WDT (PS Ex. 9) at Ex. PL-3, PL-5.
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b. Problems With the Viewing Study

545. In rebuttal, CTV witness Dr. Michael Topper, an economist serving as Vice
President and Head of the Antitrust & Competition Practice at Cornerstone Research, analyzed
the Nielsen viewing data produced in discovery as underlying the MPAA Custom Viewing
Study, and investigated potential errors.'**°  Because Program Suppliers did not produce the
underlying data in a form that included program titles, Dr. Topper’s analysis was limited to
portions of the data for which Cornerstone had additional data as a result of its role in assisting
the analyses presented by CTV witnesses Ducey and Waldfogel.m{

546. The first error Dr. Topper discovered in the viewing study numbers related to
viewing minutes for non-compensable programming on WGNA which were erroneously
included by Mr. Lindstrom in the viewing totals.'*”* As Mr. Lindstrom testified, WGNA
sometimes provides substitute programming on the distant signal, for which any recorded
viewing should not be included in the viewing minute totals.'*** Although Mr. Lindstrom agreed
that viewing to such non-compensable programs should not be counted, Dr. Topper discovered
that seven of the top 25 most-viewed programs on WGNA, as reported in Mr. Lindstrom’s
viewing study, were transmitted by WGNA during periods for which syndex substitutions had

1424

been identified and should have been deleted. Dr. Topper found in his analysis of the

underlying data that there were entire date ranges for which no “Syndex processing” to eliminate

‘ 1425
non-compensable minutes was performed at all.

547. Dr. Topper also found that Mr. Lindstrom’s MPAA Custom Viewing Study
included viewing minutes for programming distributed by ABC, CBS, and NBC, which are

1426

network programs and not eligible for compensation in this proceeding. The network

programs, appearing among the Top 25 most-viewed programs in the entire study, included

1420 Topper WDT (SP Ex. 49) at 1.

1421 Topper WDT (SP Ex. 49) at 2.

1422 Topper WDT (SP Ex. 49) at 3.

1423 Tr. 2052 (Lindstrom).

1424 Topper WDT (SP Ex. 49) at 3, and Appendix 3.

1425 Topper WDT (SP Ex. 49) at 3.

1426 Topper WDT (SP Ex. 49) at 3, and Appendix 4; Tr. 2066 (Lindstrom).
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Good Morning America, General Hospital, CBS Evening News, Guiding Light, and ABC World
News Tonight.'**” Further analysis showed that these network programs, which were likely to
have been categorized as Program Suppliers programs, appeared only in the 2005 viewing data,
in which Mr. Lindstrom reported large increases in overall viewing and in particular in the share
of viewing attributable to Program Suppliers, as compared with 2004.'4%%

548. Dr. Topper also discovered several programs with substantial viewing numbers in
the MPAA Custom Viewing Study were simply titled “News,” which would have been
categorized by Mr. Lindstrom as Program Suppliers programming because the same program
title appeared on multiple stations.'** The viewing to these programs, which turned out to be
local news programs on Rochester, NY stations, however, occurred in households that were
located in “Rochester City, NY.”'"° As such, they should have been deleted from the viewing

study.1431

Again, these improperly included highly-viewed programs, whose inclusion would
have increased the Program Suppliers’ viewing totals, were found only in the 2005 data, not
2004.'4%

549. Dr. Topper also discovered that for a number of appearances of the CTV
programs WGN News at Noon and WGN News at Nine, the viewing in the MPAA Custom
Viewing Study was credited to the Program Suppliers category rather than the Commercial
Television category, thus inflating the Program Suppliers’ reported viewing share.'* Given the
nature of this categorization error and based on his review of the underlying data as a whole, Dr.
Topper believed that it is likely there were additional errors in Mr. Lindstrom’s classification of

. = ¥ ’;
programs into claimant categories.'***

127 Topper WDT (SP Ex. 49) at 3, and Appendix 4; Tr. 2064-65 (Lindstrom).
1428 Topper WDT (SP Ex. 49) at 3, and Appendix 5; see Tr. 2065-68 (Lindstrom).
1429 Tr. 2062 (Lindstrom).

30 Topper WDT (SP Ex. 49) at 3, and Appendix 5.

31 Tr, 1959-60, 2063-64 (Lindstrom).

32 Topper WDT (SP Ex. 49) at 3, and Appendix 5.

33 Topper WDT (SP Ex. 49) at 3-4.

3% Topper WDT (SP Ex. 49) at 2.
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550. There was a significant reduction in the relative percentage share attributed to the
Public Television category in the MPAA Custom Viewing Study between 2004 and 2005."%
Dr. Topper determined that this decline was attributable in significant measure to the fact that
Mr. Lindstrom’s sample of stations selected for the study under-represented PTV stations in
2005 as compared with 2004, and that Mr. Lindstrom made no attempt to control for or adjust for
this under-representation. HiaR

551. Dr. Topper could not provide a revised set of viewing minute shares of the
different claimant groups because of the structure of the datasets provided by Mr. Lindstrom and

1437

the types of errors discovered. However, he concluded that “the values reported in PL-3 and

PL-5 are subject to significant errors. '8
e The Viewing Study in Context

552. Mr. Lindstrom agreed that the amount of viewing to distant signals is very small
compared with television viewing in general.'**® He said he would not be surprised to learn that
as many as one out of every four or five stations selected for the MPAA Custom Viewing Study
would have had zero distant signal viewing or that a number of distant signal programs had only
a minute of viewing for an entire year.1440

553. Dr. Topper made an estimate of the proportion of all cable household television
viewing that was represented by the viewing included within the MPAA Custom Viewing

Study.'*"!

He calculated, conservatively, that the distant signal viewing represented at most
0.66% of the viewing done in the cable households in the Nielsen People Meter sample, and just

0.0000584% of all the viewing done in all cable households in 2004-2005."44

1435 Lindstrom WDT (PS Ex. 9) at Ex. PL-3, PL-5; Tr. 2039-40 (Lindstrom).
1436 Topper WDT (SP Ex. 49) at 4; Tr. 2040-42 (Lindstrom).

bt Topper WDT (SP Ex. 49) at 2.

1438 Topper WDT (SP Ex. 49) at 4.

1439 Tr. 2014, 2024-28 (Lindstrom).

1440 Tr. 2024-26 (Lindstrom).

141 Topper WDT (SP Ex. 49) at 4-5.

142 Topper WDT (SP Ex. 49) at 5 & n.8.
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D. Response to Homonoff

554. Mr. Homonoff was asked by Program Suppliers to provide an analysis of the
cable marketplace in 2004 and 2005."***  Mr. Homonoff stated that, consistent with his own
experience, in trying to determine what the hypothetical free market would look like, it is both
useful and valid to look to the cable network marketplace for guiclance.1444 According to Mr.
Homonoff, “a hypothetical market for programming on distant signals is closely analogous to the
market for whole cable networks . . . .”"** Mr. Homonoff observed that subscriber-generated

11446

revenue still “dominates the overall revenue picture at most MSOs. Accordingly, though

Mr. Homonoff acknowledged several factors that affect carriage decisions by MSOs, “what
counts is the impact of such decisions on subscriber behavior.”'*

555. In his analysis of the cable marketplace, Mr. Homonoff observed that “[a] key
path to understanding the relative importance of any particular type of programming . . . is to
observe the actual marketplace decisions made by MS0s.”'*8 Mr. Homonoff declared that, as
the CARP noted in the 1998-99 case, “[t]he relative program value seen in the cable network
marketplace is a very helpful guidepost for a hypothetical relative program value in the broadcast
distant signal n"larketplacf:.”'449 Mr. Homonoff did not, however, attempt to provide the Judges
with an estimate of the relative value cable operators would place on Program Supplier
programming in either 2004 or 2005,

556. Mr. Homonoff first looked at the total number of networks carrying Program
Supplier programming, and in his judgment, 37 of the Top 50 cable programming networks

carried programming he considered to be “Programming Supplier/Entertainment”

143" Homonoff WDT (PS Ex. 7) at 5-6.
1444 Homonoff WDT (PS Ex. 7) at 5-6.

W 1 At 6.
1446 Homonoff WDT (PS Ex. 7) at 10.
1447 1d. at 9.

1448 Homonoff WDT (PS Ex. 7) at 13.
144" Homonoff WDT (PS Ex. 7) at 14.
1450 Tr, 1760-61 (Homonoff).
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1451 That included networks like TNT, which as Mr. Trautman testified, spent

programming.
approximately 45-56% of its programming budget on JSC programming.1452 Mr. Homonoff’s
analysis of the Top 50 networks also focused on subscriber reach, so it necessarily omitted
RSNs. Those RSNs collectively reach a very high percentage of cable subscribers.'*®  Mr,
Homonoff also made no effort to value the programming carried on those networks.

557. Mr. Homonoff then looked at the gross tonnage of programming on the Top 25
cable networks (as determined by subscriber reach) by looking at a sample of program weeks in

1454 Mr. Homonoff then attempted to determine the total quantity of programming

each year.
shown on those channels for programming in the News, Sports, and Program Supplier
categories.1455 Mr. Homonoff did not look at the licensing fees paid for this programming or
attempt to place a relative value on this programming time.'*°

558.  Finally, Mr. Homonoff looked at the distribution of program expenditures among
the Top50 cable networks. He acknowledged that ESPN, a network that carries a substantial
amount of JSC programming, was by far the most expensive network based on the license fee
charged for each subscriber.'*’ But according to Mr. Homonoff, the license fees for program
networks in the Program Supplier category —which again included networks like TNT which
devoted nearly half of its budget to JSC programming — averaged approximately $6.85 per
month in license fees in 2004 and $7.19 in 2005. '*® He then compared that total to the
aggregate license fees for sports channels, noting that they carried total fees of $4.92 in 2004 and
$5.53 in 2005.'""° Thus, according to Mr. Homonoff’s numbers, the license fees for sports

networks grew at a rate of 12.40% in 2005 while the license fees for Program Supplier networks

1451 Homonoff WDT (PS Ex. 7) at 15.

152 Trautman WRT (SP Ex. 57) at 15.

1453 Trautman WRT (SP Ex. 57) at 8, n.6 and 29.
145% " Homonoff WDT (PS Ex. 7) at 19.

1455 Homonoff WDT (PS Ex. 7) at 19.

1456 Tr. 1762-63 (Homonoff).

1457 Homonoff WDT (PS Ex. 7) at 22.

1458 Homonoff WDT (PS Ex. 7) at 22.

1459 Homonoff WDT (PS Ex. 7) at 22.
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grew at a rate of 4.96% that year.mo Once again, his analysis did not include RSNs carried on
cable systems throughout the country but which individually did not reach enough subscribers to

1461

make it into the Top 50 networks. According to Mr. Trautman, the average license fee

charged by a RSN is second only to ESPN among cable networks. "%

559. Mr. Homonoff did not analyze program expenditures on any of the cable
networks he selected for his analysis.1463 Mr. Trautman looked at the same Top 25 networks that
Mr. Homonoff used in his tonnage comparison and analyzed the program expenditures on those
networks in comparison to the amount of time programs aired on those networks. First, Mr.
Trautman noted that the relative amount of time occupied by programming does not equate to the
relative marketplace value of the programming.'*** Even Mr. Homonoff’s own analysis shows
that the disparity in license fees between “program supplier” and “sports” networks was far
smaller than the disparity in program volume, "

560. Mr. Trautman then looked at expenditure data from SNL Kagan, the same data
source used by Mr. Homonoff, ' Relying on this data, Mr. Trautman determined that that the
Top 25 networks analyzed by Mr. Homonoff spent approximately $400,000 per hour for each
hour of the JSC programming that they televised in 2004 and 2005 compared to $32,000 per hour for
each hour of the Program Suppliers' programming that they televised during those same years.'*®’
In other words, each hour of that JSC programming on the top 25 cable networks cost
approximately twelve times more on average than each hour of Program Suppliers'

programming on those networks.'*%

1460 Homonoff WDT (PS Ex. 7) at 22.

1461 Homonoff WDT (PS Ex. 7) at (HBH-2) (listing Top 50 networks); Trautman WRT (SP Ex.
57) at 8, 29 (listing regional sports networks and number of subscribers per network).

162 Trautman WRT (SP Ex. 57) at 18.
1463 Homonoff WDT (PS Ex. 7) at 13-24.
1464 Trautman WRT (SP Ex. 57) at 10.
1465 Homonoff WDT (PS Ex. 7) at 22.

1466 Trautman WRT (SP Ex. 57) at 24; Homonoff WDT (PS Ex. 7) at 22 (listing Kagan as
source of license fee data).

167 Trautman WRT (SP Ex. 57) at 11.
1468 Trautman WRT (SP Ex. 57) at 11.

231



561. When Mr. Trautman applied those same per-hour valuations to the relative
amounts of JSC and Program Suppliers' programming on distant signals during 2004-05, he
found that the programming had approximately the same value even though Program
Suppliers’ programming .'**® And they had the same value using this metric even though
Program Supplier programming occupied substantially more telecast time than did JSC

. 1470
programming.

Comparison of Distant Signal Relative Market Value: 2004-05
(Expenditures Per Programming Hour Method)

2004-05
JSC PS
1. Percent of Distant Signal Programming Hours 4.6% 50.1%
2. Cable Network Expenditures Per Programming Hour $396,703  $32,153
3. Time-Adjusted Expenditures (1*2) $18,248  S$16,109
4. Share of Relative Value 53.1% 46.9%

Sources: Trautman WRT (SP Ex. 57) at 11.

562. Mr. Trautman then looked at the amount of program viewing on those same Top
25 cable networks included in Mr. Homonoff’s analysis.147I He noted that those networks spent
nearly $2.9 billion in 2004 and 2005 to acquire the rights to televise JSC (MLB, NBA, NFL
and NHL) programming; those license fees amounted to $0.77 for each hour (or $0.013 per each
minute) that households spent viewing the JSC programming on the top 25 cable networks.'*’?
In contrast, the Top 25 cable networks spent approximately $12.6 billion in 2004 and 2005 to
acquire the rights to televise Program Suppliers' programming; those license fees amounted to

approximately $0.056 for each hour (or $0.001 per each minute) that households spent viewing

1469 Trautman WRT (SP Ex. 57) at 11.
1470 Trautman WRT (SP Ex. 57) at 11.
1 Trautman WRT (SP Ex. 57) at 12.
472 Trautman WRT (SP Ex. 57) at 12.
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the Program Suppliers programming on the top 25 cable networks)-1473 In other words, each
viewing minute of JSC programming on Mr. Homonoff s Top 25 cable networks cost on
average 13 times more than each viewing minute of Program Suppliers' programming on those
networks in 2004 and 2005.""7*

563. Mr. Trautman then applied these same per-viewing minute valuations to the
viewing minutes attributed to JSC and Program Suppliers’ programming on distant signals in
2004 and 2005. '*” He concluded that using this metric, the JSC programming on distant signals
in 2004-05 had approximately the same value as the Program Suppliers programming on distant
signals during those years -notwithstanding that cable subscribers spent substantially more time

viewing Program Suppliers programming than JSC programming on distant signals. 47

Comparison of Distant Signal Relative Market Value: 2004-05
(Expenditures Per Viewing Minute Method)

2004-05
JSC PS
1. Number of Distant Signal Viewing Minutes 838,907 8,633,338
2. Cable Network Expenditures Per Viewing Minute $0.013 $0.001
3. Projected Distant Signal Market Value (1*2) $10,906 58,634
4. Share of Relative Value 55.8% 44.2%

*Note that the number of viewing minutes reflected in the Testimony of Mr. Lindstrom is
attributable to only a small sample of households in each year. As such, the number of
viewing minutes {and resulting estimated programming values) would be far larger if applied
to viewing minutes across all households. For example, the number of PS viewing minutes on
the Top 25 cable networks in 2005 was approximately 7 trillion, compared with less than 6
million in Mr. Lindstrom's Nielsen sample.

Sources: Trautman WRT (SP Ex. 57) at 14.

73 Trautman WRT (SP Ex. 57) at 12.
1474 Trautman WRT (SP Ex. 57) at 12-13.
475 Trautman WRT (SP Ex. 57) at 13.
1476 Trautman WRT (SP Ex. 57) at 13.
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E. Response to Mansell

564. Program Suppliers introduced testimony from John Mansell, of John Mansell
Associates, Inc., to support their claim that circumstances have changed since the 1998-99
proceeding. Mr. Mansell noted that an increasing percentage of teams’ games are shown on cable
rather than broadcast networks.'*”’ He also testified that sports programs on broadcast stations
face more competition as a result of new sports networks, such as the Golf Channel and Tennis
Channel, and new media on which sports programs can be shown such as Video-on-Demand.'*’®
Finally, Mr. Mansell, as part of his rebuttal testimony, introduced evidence that for certain
flagship stations responding to the Bortz Survey, the number of games carried per station
declined from 1998-99 to 2004-05.""”

565. At no point did Mr. Mansell attempt to quantify this purported decline in the
quantity of JSC programming and translate it into an estimate of any change in relative value of

180 Though Mr. Mansell relied heavily in his analysis on the sheer quantity of

that programming.
games broadcast per station, he never compared the actual volume of JSC broadcasts in 1998-99
to 2004-05. Dr. Ducey did, however, make such a comparison, and he found that JSC’s share of
programming time was virtually the same (4.9% in 1998-99 and 4.6% in 2004-05) — while
Program Suppliers’ time share declined from 60% in 1998-99 to 50% in 2004-05.'"*" Similarly,
while Mr. Mansell noted that the number of MLLB games broadcast on WGN declined somewhat
from 1998-99 to 2004-05, he did not compare that to the relative decline in compensable

1482 The number of movies broadcast full

programming for Program Supplier programming.
signal on WGN, for instance, declined from 556 to 252 from 1998-99 to 2004-05. '** In

contrast, telecasts of Cubs, White Sox and Bulls games accounted for approximately 12% of

77 Mansell WDT (PS Ex. 6) at 6-15.
eI at 16-17.

479 Mansell WRT (PS Ex. 15) at 9.

1480 Ty 1723 (Mansell)

1481 Ducey WDT (SP Ex. 8) at 7.

1482 Tr. 676 (Mansell)

1483 pg & SP Stipulation (SP. Ex. 51) at 2.
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WGN’s full signal program time in both 1998-99 and 2004-05."*** In 2004 and 2005, WGN, the
most widely carried distant signal, televised a greater number of MLB and NBA games
(combined) than any other broadcast television station in the country.]485

566. Mr. Mansell also failed to introduce any evidence about the relative value of the
games being broadcast in 2004-05 compared to 1998-99. ESPN, for instance, paid an increased
rights fee during this time period for the right to broadcast MLB games even though its contract
called for fewer games to be broadcast. In connection with the new MLB contract that resulted
in increased revenue for ESPN despite the “significant decline” in the number of games being
shown on the network, Mansell published in the September 30, 2005 edition of Media Sports
Business, written by Mansell, that “[n]aysayers forecasting the market cannot sustain ever-higher
national sports rights fees, continue to miss the mark” in connection with a.'**® Mr. Mansell also
alluded to the increasing value of sports programming by noting that teams were able to establish
RSNs by using broadcasts of their games and that RSNs were able to “lock up” professional

187 Mr. Mansell also noted in passing that

sports programming by paying “very high rights fees.
FOX received the exclusive rights to post-season coverage in 2004-05, something it did not have
in 1998-99 when it split post-season coverage with a network. Thus, there were more playoff
games available on distant FOX stations in 2004-05 than in 1998-99.

567. Mr. Mansell suggests that distant signal sports programming was faced with more
competition from other cable networks in 2004-05. He points to examples such as “the Golf

1455 yet Mr. Mansell presents

Channel” and “Tennis Channel” as evidence of this phenomenon.
no evidence that broadcasts of golf or tennis on a cable network impact cannibalize viewers of

other types of live sporting events. And neither Mr. Mansell nor any other witness in this

1484 pS & SP Stipulation (SP. Ex. 51) at 2.
1485 See Trautman WRT (SP Ex. 57) at 15.; PS & SP Stipulation (SP. Ex. 51) at 2.

1486 Tr. 1701-02 (Mansell); See also (Mansell agreed that the Cubs were a valuable property

because of the national following they developed as a result of superstation distribution on
WGN.”).

1487 Mansell WDT (PS Ex. 6) at 10.
1488 Mansell WDT (PS Ex. 6) at 16.
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proceeding can point to any record evidence of a professional golf or tennis event that was
actually carried by a distant signal.!489

568. Another change Mr. Mansell points to is the increase in the number of NASCAR
broadcasts. Mr. Mansell does not compare the increase in total NASCAR broadcasts to JSC
broadcasts. And though there has been a gross increase in NASCAR broadcasts, such broadcasts
are only available in the distant cable universe on distant FOX stations."**°

569. Finally, although Mr. Mansell talks about the number of different mediums on
which sports programming was available in 2004-05, he fails to show how that differs in any
way from other types of programming shown on distant signals. Though some sports programs
were available on video-on-demand, the same was true for movies and syndicated programs.
Indeed, Mansell conceded that there were many more options for consumers for all types of
programming in 2004-05 than in 1998-99.'*" Mansell could not say whether there were more
sports relative to other programs available on the internet in 2004-05'*? even though internet

sources for programming were available for sports and entertainment programming during this

1489 Tr. 1696-97 (Kessler).

1490 Questions were raised during the hearings about whether Bortz respondents would have

attached value to NASCAR. No evidence was presented to show that any respondent
considered NASCAR to be included in the category “live professional and college team
sports. It should be noted that most NASCAR events were televised in 2004-05 on
broadcast or cable networks and therefore not subject to the Section 111 compulsory
license. See Trautman WRT (SP Ex. 57) at _16. WGN, the most widely carried distant
signal, did not carry any NASCAR events, and other than distant FOX stations, there were
no broadcasts of compensable NASCAR events in the distant signal universe in 2004 and
2005. Id. at _15-16. Approximately 15-16 percent of cable systems carried FOX as a
distant broadcast station in 2004-05. Id. at 16. And FOX also broadcast a number of JSC
programs, including Major League Baseball (regular season games of the week, the MLB
All Star Game, the American and National League Division Playoff Series, the American
and National League Championship Playoff Series, and the World Series), the NFL
(preseason games, regular season NFC games, NFC wildcard, divisional and championship
round playoff games, and the 2005 Super Bowl), and the Cotton Bowl (a NCAA football
bowl game). Id .at 16-17. FOX spent approximately $200 million to acquire NASCAR
rights in both 2004 and 2005 compared to $967 million for MLB and NFL. Id. at 17..

191 Tr 1678 (Mansell).
992 Tr. 1682 (Mansell).
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time period. Mr. Mansell has not shown that the availability of new mediums for carrying
programming affected sports programming more than any other type of programming.
VI. Canadian Claimants’ Approach

570. The Settling Parties provided a thorough description of the Canadians’ approach
in its proposed findings for the 2000-2003 cable royalty distribution proceeding. We present a
similar description here, revised to reflect the record of the 2004-2005 proceeding.

A. The Canadian’s Methodology for Determining Their Award

571. The Canadians seek an award of royalties based on a combination of (a) the
amount of royalties reported in the SOAs and allocated by CDC to Canadian signals (referred to
as “fees generated” or “fees gen”) and (b) the relative values cable operators assign to the
Canadian and non-Canadian programming on those signals.'*”

572. The SOAs do not report the royalties cable operators pay for individual Canadian
signals.'** Instead, the Canadian’s methodology relies on a “fees generated” exercise by which
CDC allocates the total royalties paid by each Form 3 system across the distant signals the
system carries based on several assumptions and protocols.'495 CDC’s fees-generated protocols
are merely CDC’s own method of matching royalties to stations.'*® The number that results
from this allocation of royalties among signals is called the “fee generated” or “fees gen” for a
signal.1497

573.  The carriage data focuses on Form 3 cable systems that retransmit distant signals
for two reasons: (1) the fundamental purpose of requiring payment of royalty fees is to

compensate copyright owners for retransmission of broadcast signals beyond their local

93 Direct Case of the Canadian Claimants Group, at 5.

1494 See Kessler WDT (PS Ex. 5) at 15-22, MEK-3, MEK-4.

1495 de Freitas WDT (CDN Ex.1) at 10; Martin WDT (SP Ex. 7) at Appendix A, pgs. 4-10; Tr.
2926-28.

149 Martin WDT (SP Ex. 7) at Appendix A, pg. 5.
97" Martin WDT (SP Ex. 7) at Appendix A, pgs. 4-5.
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broadcast areas (i.e., distant retransmission)

the royalties each accounting perio

4
ddl 99

1498 and (2) Form 3 systems pay about 97 percent of

574. The Canadians calculated their proposed share of Section 111 royalties using the

following steps:

(a)

(b)

(¢)

(d)

(e)

1498

1499

1500

1501

1502

1503

1504

Kessler WDT (PS Ex. 5) at 7-8.
Kessler WDT (PS Ex. 5) at 14.

Identifying the percentage of the Base Rate and
3.75% Fees allocated to Canadian distant signals by
CDC in its “fees gen” exercise. ™"

Determining from cable operator surveys performed
by Dr. Ringold the relative values attributed by U.S.
cable operators to the different programming
components on distant Canadian signals they chose
to carry: Canadian programming, JSC
programming, and Program Suppliers’
programming.

Multiplying the relative value percentage attributed
to the categories of Canadian programming
(determined in step b) by the percentage of fees
allocated to Canadian distant signals by CDC
(determined in step a).1502

Adjusting the percentage (determined in step c) to
account for awards to other parties.l

Applying the determined percentage to the royalties
paid by all cable systems regardless of whether they
were eligible to carry Canadian distant signals.'”"*

Direct Case of the Canadian Claimants Group, at 9; de Freitas WDT (CDN Ex. 1) at CDN-

1-P.

Direct Case of the Canadian Claimants Group, at 9-10; Ringold WDT (CDN Ex. 4-A) at 4.

Direct Case of the Canadian Claimants Group, at 10.

Direct Case of the Canadian Claimants Group, at 10.
de Freitas WDT (CDN Ex. 1) at 10-13.
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B. CDC’s “Fees Gen” Allocation Methodologies
1. Allocation of Base Royalties
a. CDC’s Default Allocation

575. CDC attempts to allocate the Base Rate royalties to particular distant signals

carried on a distant basis by a particular cable system using the DSE count as a bridge."””
CDC’s default allocation, which it describes as “actual” fees gen because it is the data that is

1506

reported on CDC’s standard reports, ™ spreads the total Base Royalties among stations, not in

equal shares based on the number of distant stations, but in proportion to the DSE counts of the

1507

various stations. This allocation has “somewhat of an averaging effect.”™®  CDC’s

allocations do not determine what a cable system actually pays for a particular signal.1509

576. CDC allocates base royalties using the following procedures:
a. For systems with at least 1 distant signal and a total DSE count of 1.0 or
greater, CDC allocates the royalties in proportion to DSE count.”'? For example,
a system that carried 2 distant network stations (0.5 DSEs) and 1 distant
independent station (1.0 DSEs) and paid $30,000 in royalties would have the
following allocations: "'
Network Station A: (0.25 DSE/1.5 DSE)($30,000) = $5,000
Network Station B: (0.25 DSE/1.5 DSE)($30,000) = $5,000
Independent Station: (1.0 DSE/1.5 DSE)($30,000) = $20,000

b. For systems with no distant signals, although the system must pay the

Minimum Fee, CDC does not allocate any portion of the Minimum Fee to

1305 Martin WDT (SP Ex. 7) at Appendix A, pg. 7.
1305 T 9090 (Martin) (comparing the standard fees gen allocations to the fees gen allocations
that result under the alternative Min/Max analysis discussed in more detail below).

1507 Martin WDT (SP Ex. 7) at Appendix A, pg. 7; Tr. 2920 (Martin).

138 Ty, 2921 (Martin).

1509 Tr, 2939 (Martin) (“We don’t get into saying, you know, what they pay for it.”); id. at
2952-53 (Martin).

1510 Martin WDT (SP Ex. 7) at Appendix A, pg. 7.

1511 Martin WDT (SP Ex. 7) at Appendix A, pgs. 7-8.
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individual signals.'*'? Instead, the entire portion of the Minimum Fee is allocated
to a category called “Minimum Fees” in CDC’s reports.""

g For systems with at least one distant signal but a total DSE count of less
than 1.0, the cable system pays the Minimum Fee, which CDC allocates
proportionately based on the DSE count of the distant signals."”'* For example, a
system that carried 2 distant network stations and 1 distant educational station and
paid $15,000 in Minimum Fee would result in the following allocations:'*'?
Network Station A: (0.25 DSE/1.0 DSE)($15,000) = $3,750
Network Station B: (0.25 DSE/1.0 DSE)($15,000) = $3,750
Educational Station: (0.25 DSE/1.0 DSE)($15,000) = $3,750

CDC Minimum Fee Category: (0.25 DSE/1.0 DSE)($15,000) = $3,750

The “CDC Minimum Fee Category” is not allocated to any signal.'*'®

allocation of Base Rate royalties to Canadian signals was:

577. Using the allocation procedures explained in the paragraphs above, the final
1517

1512

1513

1514

1515

1516

1517

Martin WDT (SP Ex. 7) at Appendix A, pg. 8. After WTBS converted to a cable network
and the effect on payment of minimum fees became apparent, CDC modified its allocation
methods in response to the criticism of the Canadians to account for the change in the
amount of minimum fees paid by cable systems. Martin WDT (SP Ex. 7) at Appendix A,
pgs. 6-7; Tr. 2927 (Martin). CDC’s earlier protocols would have allocated more royalties
to U.S. signals.

Martin WDT (SP Ex. 7) at Appendix A, pg. 8.
Martin WDT (SP Ex. 7) at Appendix A, pg. 8.
Martin WDT (SP Ex. 7) at Appendix A, pgs. 8-9.
Martin WDT (SP Ex. 7) at Appendix A, pg. 8.

de Freitas (CDN Ex. 1) at CDN-1-P.
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Summary of Basic Fund Royalties

Y Base Rate Royalties Allocated Canadfan slgnal Base. Rate

ear 66 CoanadinmSignals Royalties asa Percentage of All
Base Rate Signal Royalties

1998 $2,230,717 331027%

1999 $2,585,328 3.64297%

2000 $2,847,858 3.84417%

2001 $3,058,354 4.06297%

2002 $3,817,598 4.80822%

2003 $3,835,003 4.73598%

2004 $3,435,724 4.15345%

2005 $3,862,437 4.36346%

(i) CDC’s Minimum/Maximum Allocation of Base Rate
Royalties

578. In the rebuttal phase of the case, the Canadians presented an analysis prepared by
CDC.”"™ In this analysis, Base Rate royalties were allocated based on the minimum and
maximum possible fees that could supposedly be allocated to Canadian stations.'”"

579. Cable systems pay for DSEs on a sliding scale, paying the most for the 1st DSE,
less for the 2nd through 4th DSEs, and the least for DSEs above 4."°*° But nothing in the SOA
allows any signal to be identified as the “first” DSE, or the “second” or the “fifth.”'**' Thus, the
Canadian’s minimum/maximum analysis was based on the hypothetical assumptions that the
Canadian signal was always the first DSE and then always the last DSE."**

580. The technique used to calculate the Min-Max Basic Fees for a signal type is
straightforward. To calculate the maximum for a single system, the royalties that would have

been allocated to all Canadian distant signals can be calculated for each individual system

carrying such signals as if they were the first distant signals carried (which applies the higher

P18 Martin WRT (CDN Ex. R-1).

B Martin WRT (CDN Ex. R-1) at 2.

1920 Martin WRT (CDN Ex. R-1) at 2; Tr. 2918 (Martin).

1321 Martin WRT (CDN Ex. R-1) at 2; Kessler WDT (SP Ex. 5) at MEK-4.
1922 Martin WRT (CDN Ex. R-1) at 2.
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DSE rates and generates the highest Basic Fee royalties).'"” To calculate the minimum for a
single system, the royalties are treated as if they were the last distant signals carried (which
applies the lower DSE rates and generates the lowest Basic Fee royalties).'”** The sum of all of
the royalties based on treating the Canadian signals as the first signals provides the maximum
royalties that might have been allocated to Canadian signals.”* The sum of all the royalties
based on treating the Canadian signals as the last signals provides the minimum royalties that
might have been allocated to Canadian signals.1526

581. For example, if in 2005-2 a cable system carried two distant independent signals,
one U.S. and one Canadian, the U.S. signal’s fees would be calculated at the first base rate of
0.01013 times gross receipts and the Canadian station’s fees would be calculated at 0.00668

times gross receipts, and then the calculations would be flipped."*

1528

The resulting
minimum/maximum allocations based on this analysis were as follows:

Base Royalty Min/Max Calculation for Canadian Distant Signals, 2004-2005

Year | Minimum Actual or “Default” | Maximum Min Base Fee | Max Base Fee
Canadian CDC Canadian Canadian Base | As % of As % of Actual
Base Fees Fees Gen Fees Actual

2004 | $3,253,644 $3,418,469 $3,610,509 95.18% 105.62%

2005 | $3,674,384 $3,838,746 $4,033,266 95.72% 105.07%

582. CDC’s new minimum and maximum fee calculations produced a swing of
approximately 5 percent above and below the “fees gen” totals calculated in CDC’s original
allocation.**

583. The difference between CDC’s “maximum Canadian base fees” calculation and
“minimum Canadian base fees” calculation for 2004 and 2005 total approximately $700,000 in

the aggregate.

1923 Martin WRT (CDN Ex. R-1) at 3; Tr. 2918 (Martin).
1324 Martin WRT (CDN Ex. R-1) at 3; Tr. 2918 (Martin).
1525 Martin WRT (CDN Ex. R-1) at 3.

1526 Martin WRT (CDN Ex. R-1) at 3.

1527 Martin WRT (CDN Ex. R-1) at 3.

1528 Martin WRT (CDN Ex. R-1) at 4.

1529 Tr. 2919 (Martin).
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584. Similar efforts were undertaken in the 1990-1992 Proceeding and the 1998-1999

Proceeding (although in those years, only two accounting periods were done because of the

effort involved), and in the 2000-2003 Proceeding.15 3% Those results were as follows: '>!

Base Royalty Min/Max Calculation for Canadian Distant Signals, 1991-2, 1992-2, 1998-2,
and 1999-2, 2000-2003

Period | Minimum Actual or “Default” | Maximum Min Base | Min Base
Canadian CDC Canadian Canadian Base | Fee As % | Fee As % of
Base Fees Fees Gen Fees of Actual | Actual
1991-2 | $1,010,951 $1,262,459 $1,573,058 80.08% 124.60%
1992-2 | $1,072,095 $1,337,176 $1,654,633 80.18% 123.74%
1998-2 | $1,050,862 $1,097,286 $1,183,725 95.77% 107.88%
1999-2 | $1,293,624 $1,317,249 $1,428,206 98.21% 108.42%
2000 $2,649,851 $2,760,030 $2,899,995 96.01% 105.07%
2001 $2,712,491 $2,815,634 $2,955,502 96.50% 104.75%
2002 $3,298,580 $3,456,589 $3,660,761 95.43% 105.91%
2003 $3,622,282 $3,800,001 $4,019,290 95.32% 105.77%

b. Allocation of 3.75% Royalties
585. As described above, cable systems pay the 3.75% Fee based on the number of

DSEs reported as “nonpermitted.”' >
(i) CDC’s Default Allocation of 3.75% Royalties

586. CDC'’s initial “fees gen” allocations treat the 3.75% royalty fees based on the

following procedures:
a. For systems that pay more than the Minimum Fee, CDC proportionally
allocates the total reported 3.75% Fee royalties among the distant stations

the SOA identifies as “nonpermitted,” in proportion to each such station’s

DSE count.'>*?

1330 See Tr. 2917 (Martin).
1331 Calfee WRT (CDN Ex. R-3) at Appendix B, pgs. 8-9.
1392 Kessler WDT (PS Ex. 5) at 19-20, MEK-4; Martin WDT (SP Ex. 7) at Appendix A, pg. 9.

1333 Martin WDT (SP Ex. 7) at Appendix A, pg. 9.

243



b. For systems that pay a Minimum Fee in addition to 3.75% Fee royalties,
CDC first proportionately allocates the dollar value of the system’s
calculated royalty for each subscriber group among the distant signals
reported in that subscriber group according to each station’s prorated DSE
value.”** CDC then allocates the difference between the system’s total
calculated royalty and the total Minimum Fee paid by the system to the

1535

Minimum Fee Category. The Minimum Fee Category does not

become part of CDC’s “fees gen” allocation for any signal.'>*

587. The same distant fee allocation methodology is used for each separate subscriber
group reported by the cable system on its SOA." CDC adds the “fees gen” allocations for each
subscriber subgroup together to reach a system total.'>®

(ii) CDC’s Alternate Allocation of 3.75% Royalties

588. CDC also prepared, at the Canadian’s request, an alternative allocation of 3.75%
Fees to eliminate the arbitrary effect of the payment rules.”” Because 3.75% Fees are paid
where a cable system has both permitted and non-permitted signals and “it may be somewhat
arbitrary as to which of the stations the cable system could indicate as ‘permitted,””"** CDC’s
alternative allocation divided the total 3.75% Fees across permitted and non-permitted stations
based on DSE counts.'**! In this case, all stations are independent stations.'>** The criteria for
inclusion in this analysis were: (1) Form 3 systems that paid a 3.75% Fee and (2) reported at

least one U.S. Independent station and at least one Canadian station, of which one was

1334 Martin WDT (SP Ex. 7) at Appendix A, pgs. 9-10.
1335 Martin WDT (SP Ex. 7) at Appendix A, pg. 10.
1336 Martin WDT (SP Ex. 7) at Appendix A, pg. 8.

1337 Martin WDT (SP Ex. 7) at Appendix A, pg. 10.
1338 Martin WDT (SP Ex. 7) at Appendix A, pg. 10.

1539 Martin WRT (CDN Ex. R-1) at 4; Tr. 2921 (Martin) (stating the analysis is intended “to
eliminate any arbitrary effect”).

1340 Martin WRT (CDN Ex. R-1) at 4; Tr. 2921 (Martin).
1541 Martin WRT (CDN Ex. R-1) at 4-5.
1592 Martin WRT (CDN Ex. R-1) at 4.
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“permitted” on a market-quota basis.

1543

CDC applied this reallocation protocol to every

qualifying U.S. and Canadian independent station in the category above.”* For example, if a

cable system carried 3 independent stations — A, B, and C — and only two independent stations

were “permitted,” the 3.75% Fees could have been allocated to any one of A, B, or C."”* To

account for this possibility, CDC’s alternative reallocation divided the 3.75% and Base Rate Fees

equally among the independent stations.'”*® The results of this reallocation were:

1547

3.75% Fee Reallocation for Systems Carrying Canadian Distant Signals

CDC'’s Standard Allocation

Adjusted Reallocation Method

Method
Year Station Total Base 375% Total Base 3.75% Total
Type Rate Rate Rate Rate Difference
2004 | Canadian | $548,811 | $50,671 | $498,140 | $433,638 | $79,828 | $353,810 ($115,173)
2004 | US-Ind. $738,657 | $186,041 | $552,616 | $853,830 | $156,884 | $696,946 $115,173
2005 | Canadian | $578,505 | $18,417 | $560,088 | $447,819 | $56,544 | $391,275 ($130,686)
2005 | US-Ind. $517,283 | $132,037 | $385,246 | $647,969 | $93,910 | $554,059 $130,686
589. Applying this reallocation can be done by adding the difference between CDC’s

adjusted and standard allocation to the Canadian royalties shown in the above tables. The total

royalties remain the same. For base rate royalties, the results applied to 2004 through 2005 are

as shown in the following Table:

1548

1543

1544

1545

1546

1547

1548

Martin WRT (CDN Ex. R-1) at 4; Tr. 2923 (Martin).
Martin WRT (CDN Ex. R-1) at 5.
Martin WRT (CDN Ex. R-1) at 5.
.R-1) at 5; Tr. 2922 (Martin).

Martin WRT (CDN Ex
Martin WRT (CDN Ex

.R-1) at 5.

de Freitas WDT (CDN Ex. 1) at CDN-1-M; Martin WRT (CDN Ex. R-1) at 5.
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Adjustment of Base Rate Fees for 3.75% Fee Signal Designation

C .
Canadian Royalties Subject to glilga:;;m
Adjustment . . Royalties as
: Adjusted | All Signals
Canadian . . a
Year Sienals CDC’s Adiusted Canadian | (Including T —
5 Standard JHSRES ) Signals Canadian) g
Allocation Reallocation | Adjustment of All
Method Method Signal
etho Royalties
1998 | $2,230,717 $67,387,814 3.31%
1999 | $2,585,328 $70,967,638 3.64%
2004 | $3,435,724 $50,671 $79,828 $29,157 | $3,464,881 | $82,719,673 4.15%
2005 | $3,862,437 $18,417 $56,544 $38,127 | $3,900,564 | $88,517,711 4.36%
590. For 3.75% Fees, the adjustment results for 2004 to 2005 are as shown in the
following Table: Ll
Adjustment of 3.75% Rate Fees for 3.75% Fee Signal Designation
Canadian
Canadian Royalties Subject to Signal
Adjustment .
. Adjusted | All Signals | RoYalties as
Canadian . . a
Year " CDC’s Canadian | (Including
Signals Adjusted ; : Percentage
Standard : . Signals | Canadian) £ All
Allieation Reallocation | Adjustment &
b Method Signal
Method Royalties
1998 | $24,539 $9,671,797 0.25%
1999 | $65,555 $10,408,844 0.63%
2004 | $679,898 | $498,140 $353,810 | ($144,330) | $535,568 | $19,419,520 3.50%
2005 | $560,260 | $560,088 $391,275 | ($168,813) | $391,447 | $17,346,106 3.23%
591. The difference in dollars between CDC’s standard allocation method and CDC’s

adjusted reallocation method (based on an equal split among all stations) for 3.75% Fees for

Canadian stations is approximately $300,000.

1549
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(iii) Canadian Distant Signals’ Share of “Fee Generation”

592. The CDC “fees gen” allocation methodology results in Canadian distant signals

being attributed with the following percentage shares of cable royalties for the years 1998-2005:
1550

Summary of Royalties Generated by Canadian Distant Signals, 1998 through 2005

Base Royalties

Canadian Signal
All Signals Royalties as a

Yoy Caramiansignas {(Including Canadian) | Percentage of All
Signal Royalties
1998 $2,230,717 567,387,814 3.31027%
19393 $2,585,328 $70,967,638 3.64297%
2000 52,847,858 574,082,435 3.84417%
2001 53,058,354 575,273,858 4,06297%
2002 53,817,598 579,397,334 4,80822%
2003 $3,835,003 580,975,978 4,73598%
2004 $3,435,724 582,719,673 4,15345%
2005 $3,862,437 $88,517,711 4.353456%

3.75% Royalties

Canadian Signal
All Signals Royalties as a

e Beratian v {(including Canadian) | Percentage of All
Signal Royalties
1998 524,539 $9,671,797 0.25372%
1999 $65,555 $10,408,844 0.62980%
2000 S70,077 512,018,489 0.58308%
2001 $279,779 513,472,358 2,07669%
2002 $549,960 516,339,148 3.26590%
2003 $698,567 516,714,091 4,17951%
2004 $679,898 $19,419,520 3.50111%
2005 $560,260 517,346,106 3.22989%

1530 de Freitas WDT (CDN Ex. 1) at CDN-1-P.
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c. “Fee Generation” and Relative Marketplace Value
2. De Freitas Testimony

593. Ms. Janice de Freitas was the only Canadian witness who presented testimony on
“fees gen” during the Canadian’s direct case. Ms. de Freitas is the manager of the Rights

Administration Unit of the Canadian Broadcasting Corporation and has served as chairman of

the Canadian Claimants Group for the last 15 years.'>!

1552

Ms. de Freitas presented the “fee gen”
data.
3. Calfee Testimony

594. Dr. Calfee is an economist who submitted written testimony in the 1990-1992,
1998-1999, and written and oral testimony in the 2000-03 cable royalty distribution
proceedings.'”>® Dr. Calfee’s written testimony for the 2004-05 proceeding, which included his
written testimony in the 2000-2003 proceeding, was admitted without live testimony pursuant to
a stipulation of the parties. In addition, Dr. Calfee’s oral testimony from the 2000-2003
proceeding was admitted into evidence in this proceeding.'>>*

595. Dr. Calfee has no professional experience, other than his work with the
Canadians, involving the entertainment, media, or cable television industries.”> Dr. Calfee has
never performed any other research or analysis regarding: the pricing of copyrighted works in the
entertainment and media industries, marketplace prices paid for copyright licenses, or the
distribution of fees collected to individual rights owners in the media or entertainment

153 While Dr. Calfee has experience in the pharmaceutical, tobacco and more

industries.
broadly, food and drug industries, he has never, other than his work for the Canadians,

researched nor performed analyses in the context of compulsory copyright licenses nor has he

1551 de Freitas WDT (CDN Ex. 1) at 1.

1552 See de Freitas WDT (CDN Ex. 1) at CDN-1-M to CDN-1-V.
1953 Calfee WRT (CDN Ex. R-3) at 2.

1334 CDN Ex. R-4 (Calfee).

1555 CDN Ex. R-4 at 869 (Calfee).

1556 CDN Ex. R-4 at 872-73 (Calfee).
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ever appeared as an expert witness on the economic attributes of any aspect of the entertainment
or media industries. >’

596. Part of Dr. Calfee’s written testimony purports to provide an account of the
legislative history of the Copyright Act and the intent of the Copyright Office and copyright
owners in operating under the statutory copyright license,'® Dr. Calfee was not admitted as an
expert in legislative intent, in the history of the Copyright Act, or in the Copyright Office’s
proceedings regarding the statutory copyright licenses.'” Dr. Calfee confirmed that he did not
testify in the Copyright Office’s Section 109 proceeding involving the compulsory copyright
licenses, draft comments for any party in that proceeding, or participate in the drafting of any
regulations relating to the cable compulsory license."”® He was not involved in the drafting of
Section 111 or any other section of the Copyright Act and did not participate in the process
leading to the enactment of the cable compulsory license.' ™'

597. In his written testimony, Dr. Calfee comments that an examination of the
compulsory licensing system “reveals strong relationships” between fees and the relative value

1392 At the conclusion of his written testimony, Dr. Calfee states that “my

531563

of distant signals.
opinion is that the fee generation method reasonably measures relative value. During the
course of the proceeding, however, Dr. Calfee also agreed that the “fees generation” allocations

may not reflect relative marketplace value:

Q. . .. It’s my understanding that it’s your opinion that disparity
between relative values and fee allocation is unavoidable under the
compulsory license system?

A. Yes.

1557 CDN Ex. R-4 at 870-75(Calfee).

1358 See Calfee WRT (CDN Ex. R-3) at Appendix B.
1% CDN Ex. R-4 at 868 (Calfee).

1360 CDN Ex. R-4 at 873-75 (Calfee).

1361 CDN Ex. R-4 at 875 (Calfee).

1362 Calfee WRT (CDN Ex. R-3) at Appendix B, pg. 6.
1363 Calfee WRT (CDN Ex. R-3) at Appendix B, pg. 17.
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Q. And the fact that two signals can generate the same fees but
have a different relative value is an unavoidable consequence of
the way the system is set up, correct?

A. Yes.

Q. And so for a particular system, a Canadian signal may generate
the same fee as an independent signal, say, WGN, but have a
different relative value, correct?

A. Yes.
Q. And that’s an unavoidable result, correct?
A. Yes.

Q. And the reason it’s an unavoidable result is systemic. By its
very nature, a compulsory licensing system is bound to introduce
numerous anomalies, including seemingly arbitrary fees; isn’t that
right?

A. YGS.1564

598. Dr. Calfee also stated that “[f]ees arising from compulsory licensing inevitably

i . 1565
appear arbitrary and generate numerous anomalies.”

599. Dr. Calfee also testified:

All we know is after a few years, we observed that the Canadian
signals are generating a larger proportion of fees than they used to.
We don’t know exactly why. . .. [I]f we compare results later on
with results earlier on and we see that there’s been a — a change in
the pattern of fees, might that change in pattern of fees be the result
of something other than — other than relative value? It’s hard to,
you know, reject that — that possibility. 1366

600. He further testified:

[I]f you assume that . . . certain signals have a certain relative
value, ... then when the fees ... are assessed and allocated, . . . the

134" CDN Ex. R-4 at pgs. 933-34 (Calfee).
1365 Calfee WRT (CDN Ex. R-3) at Appendix B, pg. 17; CDN Ex. R-4 at 933-34 (Calfee).
13 CDN Ex. R-4 at pg. 923 (Calfee).
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601.

602.

603.

results ... would not be in close accordance with the relative values
that are assumed to be there. And I'm sure that happens all the
time. I think it’s impossible to design a compulsory licensing
system that would not have anomalous results like that. After all,
the whole purpose is to . . . force the parties to pay a certain fee
regardless of . . . certain circumstances, which might generate
different values if they were freely negotiated. But they’re not
freely negol:iatf:d.1567

Dr. Calfee stated:

JUDGE WISNIEWSKI: I’'m not sure I completely follow where
you’ve gone with this in a sense. If — if we can’t identify the
factors or measure any of the factors, then how do we know that it
actually occurred or been responsible for any change in relative
value?

THE WITNESS: Idon’t think we do.
sksk

JUDGE WISNIEWSKI: But you, yourself, have said that the fees-
gen method, at best, is a crude method --

THE WITNESS: Yes. '8

He testified:

And the [compulsory licensing] system had various elements
which were designed and, I think, succeeded in establishing a
rough relationship, far from perfect, but a rough relationship
between the fees and the allocation of fees and the relative value of
the various siic:,vnals.'569

He further testified:

[TThe numerical example that [Ms. McLaughlin] provided . . .
demonstrated that if you have fees fixed by laws and if you have
relative values that are not directly established or not directly taken

1567

1568

1569

CDN Ex. R-4 at pgs. 888-89 (Calfee).
CDN Ex. R-4 at pgs. 922, 924 (Calfee).
CDN Ex. R-4 at pgs. 878-79 (Calfee).
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account of in the fee system, then you’re going to get some — some
odd results. And I think that’s inevitable.”>”°

604. He further testified:

Q. And although the cable system pays 1.0 DSE, it — it does not
necessarily value [Canadian signal] CBUT at one DSE, correct?

A. That is correct.>’!

605. He also testified:

Q. Now, it’s not possible to know, just by looking at the fees-
generated allocations, what the relative value of these two [distant]
signals are to the cable operator in terms of attracting and retaining
subscribers. Is that fair to say when we’re looking at these two
[distant] signals . .. ?

A. No, you cannot infer, directly, the relative value of those two
signals to either the system or their subscribers.'” ">

606. Dr. Calfee also testified that an increase in subscribers and rates, both of which

1573

affect the “fees gen” calculation for Canadian signals, ~'~ might be the result of something other

than an increase in relative value:

Q. [Clould you list off for us, the different reasons that you can
think of why the number of subscribers might increase in a cable
system?

A. Mergers; they might still be extending the cable system to
previously unwired parts of town; there might be new construction
in the area, so there are new places to be — to be hooked up.

There might be some competition. Maybe there are some areas
that have more than one cable system; that would tend to reduce
subscribers. On the other hand, you can get some fairly vigorous
price wars. There might be competition between the cable system

1370 CDN Ex. R-4 at pg. 889 (Calfee).

157 CDN Ex. R-4 at pg. 970 (Calfee).

1372 CDN Ex. R-4 at pgs. 923, 979-85 (Calfee).

1573 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 4.
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and a satellite system or more than one satellite provider that might
result in some — in some price decreases and so on.

There are a number of factors — I'm sure there are others — that,
you know, that might eventually come to mind. ...

Q. How about the rate, the rate that the cable system charges its
subscribers? Are there a variety of reasons why that rate might
increase over the time period 1999 to 20037

* * %

A. [I]Jf they moved a distant signal from one tier to another, then
the rate would switch from being the rate for the — for the first tier
to the rate for whatever tier they switched to.

Q. And what are some reasons that a cable system might increase
its rates?

A. [T]he cable system might be essentially beefing up its offering,
offering more channels than it did before, offering much more in
the way of downloads, On Demand, those kinds of things.

Cable systems have come to provide a variety of services, you
know, much more than the original idea, simply retransmitting
broadcast signals.

So they might be expanding, essentially, the offerings that it
provides. It may be — they may be moving from digital — from
analog to digital cable boxes, signals, et cetera. So they may think
that’s more attractive to their customers, and they may, therefore,
raise prices.

They may be changing some of the tiers. And so you may get big
price changes for some tiers, but not for other tiers depending on
how they’re pushing signals around amongst different tiers.

It could be that at one point, a system was facing vigorous
competition from satellite TV. Maybe after a few years, the
system decided that the satellite TV threat wasn’t as strong as they
realized and they might test the market by increasing the prices and
see whether that works well.

They may be offering Internet access through their system. They
may have some bundled prices involving TV offerings and Internet
offerings and so on.
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Q. So as I understand your testimony, there are... a lot of reasons
why rates might increase, correct?

A. Yes.

Q. And there are a lot of reasons why subscribers might increase,
correct?

A. Yes.

Q. And of those reasons, there are certainly a lot of reasons why
either rates or subscribers increase that would have really nothing
to do with a perception that — among subscribers — or perception
with the cable operator that [a distant signal] was, you know,
increasing in value. Is that fair to say?

1574
A. Yes.!’

607. Dr. Calfee could not conclude that the “fees gen” allocation method actually
measures the relative value of different distant signals as opposed to producing a “spurious”
result.””

608. Dr. Calfee stated that for those cable systems that carried a Canadian station as its
only distant signal, the fact that some carried both a Canadian signal along with WTBS prior to
WTBS’s conversion to a cable network is evidence that cable operators valued Canadian
programming.m6 At best this shows only the amount cable operators were willing to pay for

Canadian and WTBS programming at the time both signals were carried; one cannot use this

analysis to infer the particular value of Canadian signals after the WTBS conversion.””’”" Indeed,

1574 CDN Ex. R-4 at pgs. 979-84 (Calfee).

1375 CDN Ex. R-4 at pgs. 924, 937 (Calfee) (“I'm hesitant to say [that] if you have a system
that is subscribing to two or three or four signals, . . . that it will be clear to anyone except,
perhaps, someone inside the cable system itself as to which of those signals is the most
valuable, which is the second most valuable, and so on.”).

1576 CDN Ex. R-4 at pgs. 897-900 (Calfee).
577 See CDN Ex. R-4 at pgs. 971-73 (Calfee).

254



the record contains examples of Canadian channels that were carried jointly with WTBS that
diminished in value after the WTBS conversion. ™

609. In this proceeding, the Canadians have not presented any evidence to explain why
the value of Canadian programming increased from 1998-99 to 2004-05 relative to other types of
programming. In fact, the Canadian’s economist, Dr. Calfee, testified that “[a]ll we know is after
a few years, we observed that the Canadian signals are generating a larger proportion of fees than
they used to. We don’t know exactly why.”1579 Dr. Calfee also explained that an increase in
“fees gen” allocated to Canadian signals could be the product of factors unrelated to an increase
in the relative value of Canadian programming.lm

4. Martin Testimony

610. Ms. Martin’s testimony demonstrated that CDC’s fees gen allocation does not
reflect the amount a cable operator would save if it dropped all distant signals. For example, in

accounting period 2004-1, the cable system NYL 050 carried two distant signals, both of which

1581

were Canadian. During that same period, NYL 050 had gross receipts of about $12.5

million."”® Under the formula for calculating royalties, because the system retransmitted two

independent distant signals (at 2.0 DSE), the system paid approximately $150,000 in

%3 However, if the cable system would have dropped all of its distant signals, it would

1584

royalties.
still have paid the Minimum Fee, approximately $120,000. Therefore, by dropping all of its

distant signals, the cable system would have saved only about 3530,000.1585 Nevertheless, under

1578 See CDN Ex. R-4 at pgs. 964-70 (Calfee).
1579 CDN Ex. R-4 at pg. 923 (Calfee).

1580 CDN Ex. R-4 at pgs. 979-85 (Calfee); McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9,
at pgs. 4-9.

8L Tr, 2945 (Martin).
1982 Ty, 2945-46 (Martin).
1383 See Tr. 2946 (Martin).
1384 Tr, 2046 (Martin).
1385 Tr. 2946 (Martin).
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CDC’s standard protocols, CDC allocated the entire $150,000 in royalties as fees gen for the two
Canadian signals.15 86

611. CDC’s default allocation also does not reflect the amount a cable operator would
save if it dropped only one distant signal. For example, in accounting period 2004-1, cable
system MTK 200 carried one distant Canadian signal and one distant public television station.'>®’
Under CDC’s standard allocation procedure, CDC allocated about $14,000 in fees gen to the
Canadian signal and the remainder of the royalties to the public television station.'*®® If the
cable system dropped the distant public television station, it would save the same amount in
royalty fees as if it had dropped the Canadian station."”® However, under CDC’s standard fees
gen allocations, the allocations would vary because CDC allocates fees gen based on the DSE,
and public television stations are 0.25 DSE and Canadian stations are 1.00 DSE."*°

612. Ms. Martin’s testimony also demonstrates that CDC’s “Minimum/Maximum”
analysis and “3.75%" analysis do not reflect what a cable operator would actually save if it

dropped a particular distant signal. o9

S McLaughlin Testimony

613. Ms. McLaughlin concluded that the “fee generation™ allocations do not reflect

relative marketplace value for at least five reasons described in detail below.'**

In summary,
these reasons include:

614.  First, because the royalty calculation is based on “gross receipts” derived from
tiers of programming that not only vary greatly in size and quality but that also include
subscriber charges for a large quantity of programming that is not relevant to this proceeding

(e.g., local broadcast stations, public/educational/government channels, and cable networks), the

158 Tr, 2948 (Martin).

1587 Tr. 2949 (Martin).

1588 Tr. 2950-51 (Martin).

1589 Tr. 2951 (Martin).

1390 Tr. 2951 (Martin).

91 Tr, 2949, 2954-55 (Martin).

1592 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, at pg. 1.
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royalties paid by cable systems will not be proportional to the marketplace value of the distant
signals retransmitted by that system. PFOF {J 619-624.

615. Second, payment of the Minimum Fee, which constitutes more than half of the
royalties allocated by CDC to Canadian distant signals, makes it impossible to link “fees gen”
allocations to relative marketplace value. Because cable systems pay the same royalties whether
they carry up to 1.0 DSE or no distant signals at all, the decision to carry distant signals with
DSE counts up to 1.0 DSE may indicate that the value of those signals is greater than zero, but
does not indicate that the value of the signal or signals is as large as the Minimum Fee payment.
PFOF qq 625-27.

616. Third, the various statutory payment rules frustrate any attempts to link “fees gen”
allocations and relative marketplace value. PFOF qq 628-34. For example, as a result of the
sliding-scale rate schedule and the way that CDC allocates royalties, the “fees gen” allocation
results in CDC allocating a larger percentage of fees than the minimum value that can be inferred
for each signal. PFOF 628. The payment rules also require that each independent signal be
assigned the same DSE count of 1.0, even though the value of each independent signal is likely
to vary among different cable systems. PFOF 629. Different DSE counts are assigned to
different types of stations without regard to the existence of non-compensable or duplicative
programming on those stations. PFOF 641. For example, a 0.25 DSE is assigned to distant
network affiliates, which broadcast some amount of non-compensable network programming,
while Canadian signals are all automatically assigned 1.0 DSE, even though they broadcast non-
compensable U.S. network programming and duplicate programs available on other U.S. stations
or on widely available cable networks. PFOF 642.

617.  Fourth, the payment rules for 3.75% Fees contradict economic theory, which
states that the first item that is chosen for purchase from among a number of alternatives is worth
the most and the second is worth somewhat less. PFOF 635-37. Although CDC prepared an
alternative allocation to eliminate some of the “arbitrary effect” of its initial “fees gen” allocation
method for 3.75% royalties, no allocation can overcome the problem that the first signal is
valued significantly less than the second signal. PFOF 638-39.

618.  Fifth, while the DSE counts have no relationship to relative marketplace value,
CDC uses the DSE counts as a “bridge” in allocating royalties among distant signals. PFOF 575.

Contrary to economic theory, the DSE scale does not decline for each successive distant signal,
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and there is no basis for assuming that the relative value of the second DSE should be about two-
thirds of the first. PFOF 640-44.
a. Effect of Tiering

619. Form 3 Cable systems pay royalties based on a percentage of their “gross

391593

receipts. Gross receipts include the amounts paid by subscribers to receive tiers of services

that include distant broadcast signals.]594

620. The royalty calculation is based on the combined price for all tiers that include

any distant broadcast stations and for the entire tier of programming services, not on prices for

1595

separate, identifiable channels. Thus, the base for the royalty calculation includes subscriber

charges not only for distant signals but for all other channels of programming on the relevant

tiers.!?%¢

621. Generally, distant signals are contained in the basic service tier, which all cable
subscribers must purchase.1597 The composition of the basic service tier varies widely among

cable systems and may include all local broadcast stations, public/educational/government

1598

channels, various distant broadcast stations, and cable networks. Because the tier includes

more than distant signals, gross receipts from these tiers and, hence, royalties paid, will not

necessarily be proportional to the marketplace value of the distant signal(s). 132

622. The majority of subscribers (90 percent) purchase a bundle of two tiers at a

combined price. 1600

159 Kessler WDT (PS Ex. 5) at 15-22.

1394 Kessler WDT (PS Ex. 5) at 10—11; McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg.
4.

1% Kessler WDT (PS Ex. 5) at 10-11; McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg.
5.

See Cablevision Systems Development Co. v. Motion Picture Ass’n of America, Inc., 836
F.2d 599, 610-11 (D.C. Cir. 1988).

1397 CDN Ex. R-5 at 682 (McLaughlin).
138 WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 5.
3% WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 5.
%% CDN Ex. R-5 at 684 (McLaughlin).

1596
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623. The fact that the basic service tier is most often sold in combination with other
tiers, such as an expanded basic tier, obscures the economic significance of which channels are
included in the basic tier and affects, whether the price ascribed to the basic service tier itself
accurately reflects its relative marketplace value."®! For this reason, the price of the basic tier,
on which the royalty calculations are often based, may not reflect the marketplace value of the
distant signals in the basic tier.'"”

624. Even if the price of the basic tier reflected the value of the programming
contained in the basic tier, prices for basic tiers would vary depending on the tier’s size and
quality. L Higher prices for some systems’ basic service tiers may reflect only the fact that they
include more channels or more popular cable networks rather than necessarily that the distant

1604

signals they include are more valuable. Cable systems with higher rates for the basic tier

would generate more gross receipts and hence royalty payments per subscriber, but those larger
royalties could well reflect attributes of the tier other than a higher marketplace value for the
distant signals.]605

b. Effect of the Minimum Fee

625. The Minimum Fee is another factor that makes it impossible to link “fees gen”

1906 Form 3 cable systems must pay the Minimum Fee

allocations to relative marketplace value.
(which covers up to 1.0 DSE) even if they import no distant signals.'® In 2004-2005, Form 3

systems covering about 30 percent of subscribers imported less than one DSE and paid the

1901 See WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pgs. 5-6.

1802 WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pgs. 5-6.

1903 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 5.
1804 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 6.

1605 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 6; CDN Ex. R-5 at 684-85, 687
(McLaughlin).

1605 See McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 7-8.
1607 CDN Ex. R-5 at 696 (McLaughlin).
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Minimum Fee — about 20 percent carried no distant signals and about 10 percent carried only a
fractional DSE. %%

626. Because cable systems pay the same royalties whether they carry up to 1.0 DSE
or no distant signals at all, the decision to carry distant signals with DSE counts up to 1.0 DSE
may indicate that the value of those signals is greater than zero, but does not indicate that the
value of the signal or signals is as large as the Minimum Fee payment.lﬁ(}9

627. In 2004, cable system WAS 050, located in Seattle, Washington, carried a
Canadian signal as its only distant signal.'®'® This single system accounts for about 40 percent of
all the fees gen allocated to the Canadians.'®"! For accounting period 2004-1, WAS 050 paid the
Minimum Fee, approximately $690,000 in royalties, which were all allocated to CBUT in CDC’s
fees gen allocations.'®”> WAS 050, however, would have paid exactly the same $690,000
whether it carried this Canadian distant signal or no distant signals at all.'®"® If WAS 050
dropped this Canadian distant signal, it would save zero dollars ($0.00).''*

c. Effect of Payment Rules
628. Even in systems that carry more than 1.0 DSE, the economic principle that the
extra cost of the signal must cover its value reveals little. For example, a system that carries 2.0

DSEs and pays more than the Minimum Fee (an extra 0.63 percent of gross receipts) reveals only

1608 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 7. Where a system pays the
Minimum Fee and carries no distant signals, CDC makes no allocation of those Minimum
Fee royalties. CDN Ex. R-5 at 696 (McLaughlin).

1999 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pgs. 7-8; CDN Ex. R-5 at 696-99
(McLaughlin) (*You can’t conclude that the person is paying [the Minimum Fee] for that
signal since they would have to pay it in any event.”).

1610 CDN Ex. R-4 at 968-69 (Calfee).
1611 Tr 2935 (Martin).
1612 Tt 2938 (Martin).

1613 See Kessler WDT (PS Ex. 5) at 18, MEK-4 at 7; McLaughlin WDT (SP 6) at PTV 04-05
Ex. 9, pg. 7; Tr. 2939 (Martin) (“[W]e would still allocate that fees-gen to the Canadian
station in this case, because it’s the only distant station. Understanding that . . . it’s the
same amount that it would have paid if it didn’t carry any distant stations.”).

1614 Tr 294041 (Martin).
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that each DSE is worth at least the cost of the second signal (the 0.63 percent).1615 CDC’s “fee
gen” protocols allocate these royalties by averaging the rate for up to one DSE (0.956 percent)

and the rate for 2.0 — 4.0 DSEs (0.63 percent) and applies the average rate, 0.793 percent, to each

1.1616

signa Thus the fees allocated by CDC are larger than the minimum value that can be

. - 1617
inferred for each signal.

629. The value of individual Canadian signals is bound to vary among the various
cable systems because the signals may provide a different benefit to the cable operator in terms
of attracting and retaining subscribers.'®'®  Under the payment rules, however, each Canadian
signal is assigned the same DSE value of 1.0. 181>

630. Because of the sliding scale used in determining royalties, in which cable
operators pay different percentages based on their total number of DSEs, it is not possible to
determine a particular amount that was paid for any given distant signal.1620

631. The “fees gen” allocations created by CDC reflect the payment rules set forth in
the Form 3 Statement of Account and the rates set forth in 17 U.S.C. § 111(d) rather than relative
market value. '%*!

632. For example, two independent signals may have relative marketplace values of 75
and 25, respectively, but both signals, paid for at the statutory Base Royalty rates and analyzed

1622 While both are valued in

1623

by CDC, would be allocated the same “fees gen,” say, 20, for each.
excess of the “fees gen” allocated for them, the excess is large for one and small for the other.

If the royalties were distributed according to relative marketplace value, the higher valued signal

1915 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 8.

1616 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 8.

1817 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 8.

1613 CDN Ex. R-4 at 931-32 (Calfee).

1619 Kessler WDT (PS Ex. 5) at 15.

1620 §ee McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 6.

1021 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 3; CDN Ex. R-5 at 669, 675-76
(McLaughlin); see also Waldfogel WDT (SP Ex. 18) at 5.

1922 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 4.

1623 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 4.
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would receive 30 and the lower valued signal would receive 10.'°*" The higher valued signal

would receive more than the “fee gen” number allocated to it while the lower valued signal

1625

receives less than its “fees gen” allocation. This example is demonstrated in the following

chart:
” - DOLLAR
SIGNAL FEES GEN VALUE AWARD

$30

A $20 $75 (75%)

10
B 20 25 (25%)
TOTAL 40 100 40

633. Ms. McLaughlin testified that “the fees-generated system doesn’t relate the fee
that you have to pay as the cable operator to the value of the signal to you, rather, it just . . .
depends on a particular rule, which could . . . give you the same price for two signals, it could

give you slightly different prices for two signals, or it could give you quite different prices for

: 1162
two signals. 626

634. Ms. McLaughlin explained that “[a]n examination of the demand conditions and
the payment rules shows not only that there is no relationship between the payment rules and the

absolute or relative demand for different types of signals but also that, in particular

circumstances, the payment rules produce higher fees for signals of lower value.”'®*

d. Effect of Payment Rules for 3.75% Fees

635. Cable systems in smaller markets can import one distant independent station and

1628

pay the basic fee (which is, on average, less than 1 percent). Additional distant signals,

however, cause the cable system to be subject to the 3.75% Fee.'®%

1624 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 4; see also Tr. 488-89
(McLaughlin).

1ors McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 4; CDN Ex. R-5 at 676-77
(McLaughlin).

1626 CDN Ex. R-5 at 679-80 (McLaughlin).
1927 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 4.
1628 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 6.
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636. Economic theory states that the first item that is chosen for purchase from among
a number of alternatives is worth the most and the second is worth somewhat less.'®*” Under the
3.75% Fee structure, however, cable systems pay considerably more for additional signals rather
than incrementally Jess.'®!
637. CDC’s default allocation of 3.75% Fees, which simply accepts the cable
operators’ designations for “nonpermitted” signals and allocates the 3.75% Fees to those signals,

1632 T the extent the

generally reflects an arbitrary decision, not an indication of relative value.
designation by the cable operator identifies the last signal selected for carriage, the “fees gen”
allocation produces a relative allocation that is exactly the opposite of the actual relative values
of the permitted and nonpermitted signals to the cable operatc;r.1633

638. Dr. Calfee, the Canadian’s expert, endorsed the “new allocation method submitted
by CDC in which the royalties are split equally among the originators of the signal [because it]
probably doesn’t make sense to try to figure out which one of those signals merits more — a

larger portion of the fee than the other ones do.”!03

Footnote continued from previous page

192" McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 6.

1630 CDN Ex. R-5 at 716—18 (McLaughlin); McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9,
pg. 4; see also CDN Ex. R-4 at 938 (Calfee).

1931 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 6; CDN Ex. R-5 at 687-90
(McLaughlin).

CDN Ex. R-5 at 700 (McLaughlin) (“Under certain circumstances, when a system imports
two or more distant signals, one or more of those signals must be paid for at the 3.75%
rate, in which case the signal generates a fee of 3.75%, nearly four times the 0.956% for
the first signal. When the cable operator can select which signal to treat as the 3.75%
signal or signals by designating one or more signals as ‘permitted’, the designation made
by the cable system may be seen as arbitrary.”); see also Calfee WRT (CDN Ex. R-3) at
Appendix B, pg. 6; CDN Ex. R-4 at 890 (Calfee) (“I guess you can say the [3.75 percent
rate] designation is — the designation itself is arbitrary.”); id. at 940 (Calfee) (“[U]nder the
market quota standard, any one of two or more signals could have been designated as the
permitted signal.”).

193 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 6.
1634 CDN Ex. R-4 at 941 (Calfee).

1632
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639. Although CDC prepared an alternative allocation to eliminate some of the

1635 :
no allocation

“arbitrary effect” of its initial “fees gen” allocation method for 3.75% royalties,
can overcome the problem that the first signal is valued significantly less than the second
signal.mf’ As Dr. Calfee observed, regardless of the allocation methodology, “we know very
little about which one is worth — worth more. And even if we think the first one is worth more,

h 11637

we know very little about how much more it is wort The extent of the difference in value

might vary widely.]638
e. Effect of DSE Counts

640. Although the basic fee has a declining scale, roughly consistent with economic
theory of declining marginal value, the scale does not decline for each successive distant
signal.'® Rather, the schedule provides one rate for up to one DSE, a lower rate for the next
three additional DSEs, and a still lower rate for all additional DSEs.'®* Additionally, the
magnitude of the decline is arbitrary: there is no basis for assuming that the relative value of the
second DSE should be about two-thirds of the first.'®' Thus, even though the CDC’s
“Min/Max” re-allocation presented by the CCG in the rebuttal phase of the hearings introduces
some differentials in the “fees gen” allocated among multiple distant signals carried by a system,
it cannot measure the actual relative value of those signals to the cable operator.

641. In addition, different DSE counts are assigned to different types of stations

without regard to the existence of non-compensable or duplicative programming on those

1635 Martin WRT (CDN Ex. R-1) at 4.

183 CDN Ex. R-5 at 687-90, 711-12, 715 (McLaughlin).
137 CDN Ex. R-4 at 943 (Calfee).

1638 CDN Ex. R-4 at 939 (Calfee).

1939 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 6.
1640 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 5.

1041 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pgs. 5-6; CDN Ex. R-5 at 694
(McLaughlin); see also CDN Ex. R-4 at 893 (Calfee) (“But her point was those amounts
are arbitrary, which is true. They are fixed by a compulsory licensing law.”); Calfee WRT
(CDN Ex. R-3) at Appendix B, pgs. 7-8 (conceding that “designation of which of two or
more signal[s] generates the initial, largest fee, is often arbitrary™).
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stations.'®? Distant network affiliates (ABC, CBS, and NBC stations), which broadcast some
non-compensable network programming, and educational stations are assigned 0.25 DSE.'%*?
Other types of stations also broadcast non-compensable programming but are counted as a full
DSE and thus receive greater “fee generation” allocations from CDC.'®**

642. Distant Canadian stations that contain non-compensable U.S. network
programming in addition to Canadian programming are one example.l645 Canadian signals are
all automatically assigned 1.0 DSE.'®*® But some Canadian stations broadcast non-compensable
U.S. network programming and duplicate programs available on other U.S. stations or on widely
available cable networks.'®"’

643. The extent to which stations provide programs that are non-compensable or
duplicative is relevant to the stations’ relative marketplace value, but is not reflected in their

DSEs. As Ms. McLaughlin testified:

What the cable system is trying to do is get an array of
programming to satisfy the consumers and to bring new consumers
in. And so presumably, they would want to have programming
that’s different or at least on it at a different time period.'**

644. The DSE schedule does not reflect those distinct differences at all, either the
signal is an independent or it is not. If the station is a network affiliate or public television

station, it is assigned a quarter DSE. %%

1842 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg.6.
1643 Kessler WDT (PS Ex. 5) at 15-16.
1844 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg.6-7.

1845 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 7 n.13; CDN Ex. R-5 at 691-93
(McLaughlin).

1646 Kessler WDT (PS Ex. 5) at 15; McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 5;
CDN Ex. R-4 at 957 (Calfee) (“I wouldn’t be surprised to learn that at least in some private
[Canadian] stations, that they carry at least as much U.S. programming [as Canadian
programming]”).

1947 McLaughlin WDT (SP Ex. 6) at PTV 04-05 Ex. 9, pg. 7 n.13; CDN Ex. R-5 at 691-93
(McLaughlin).

1648 CDN Ex. R-5 at 693-94 (McLaughlin).
1649 CDN Ex. R-5 at 693-94 (McLaughlin).
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645.

6. Prior Findings in Distribution Decisions

The Copyright Royalty Tribunal, prior CARPs, and the Court of Appeals have

historically either rejected or pointed to flaws in using “fees gen” as a measure of relative

marketplace value:

646.

The 1979 Tribunal “declined to employ fee-generated formulas, as urged upon us by
the Canadians.” 1979 Cable Royalty Decision, 47 Fed. Reg. 9879, 9894 (Mar. 8,
1982).

The 1980 Tribunal explained that “the request [for a fee-generated award] is based
upon a methodology which the Tribunal has repeatedly indicated fails to lend itself to
an application of the Tribunal’s criteria.” 1980 Cable Royalty Decision, 48 Fed. Reg.
9552, 9569 (Mar. 7, 1983).

The 1983 Tribunal “rejected fee generation formulas as a mechanical means toward
making our allocations.” 1983 Cable Royalty Decision, 51 Fed. Reg. 12792, 12808
(Apr. 15, 1986).

The Court of Appeals embraced the position of the 1983 Tribunal, stating that “the
Tribunal has consistently rejected the use of any fee-generated formula as a
mechanical means for allocating royalties . . . Thus, evidence of mere carriage does
not compel distribution to the Canadians of royalties generated by French-language
programming.” NAB v. CRT, 809 F.2d 172, 182 (2d Cir. 1986).

The 1990-1992 Panel stated that it “did not wish to use a fee generation method” for
Canadians and “tried to distance them[selves] from it,” but used the method to
determine the Canadian Claimants’ award because no claimant group objected to the
amount of the award. 90-92 CARP Op. at 141; 61 Fed. Reg. 55653, 55667 (Oct. 28,
1996).

The 1998-1999 Panel relied upon fee generation and changed circumstances to
determine the Canadians award “despite our expressed concerns respecting fee
generation and changed circumstances.” 1998-1999 Carp Op. at 72.

In the 2000-2003 cable royalty distribution proceeding, the Judges adopted two

joint stipulations that resulted in the parties presenting “the Judges with only two possible

choices: either the average of the 1998-1999 Canadian Claimants’ awards, or the numbers

produced by the fee generation approach (as only done by the 1998-99 CARP) applied to 2000-
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2003 data, and then reduced to fit other 1998-1999 claimants’® awards.” 2000-2003 Distribution
Order at 15.

647. In choosing to apply the fee generation approach in the unique circumstances of
the 2000-2003 proceeding, the Judges made clear that they “do not opine as to what may be the
best means of determining the relative marketplace value of Canadian Claimants’ programming,
or other claimant groups’ programming, in future proceedings.” 2000-2003 Distribution Order at
18. The Judges also declined to decide “whether the 1998-99 CARP’s fee generation approach,
or fee generation in general, is the best means of determining the relative marketplace value of
the Canadian Claimants’ programming.” 2000-2003 Distribution Order at 25. The Judges
recognized that the relationship between fees generated and relative marketplace value may be
“rough,” “crude,” and “wobbly.” 2000-2003 Distribution Order at 27.

648. The Judges stated that the Canadians’ awards in the 2000-2003 proceeding are:

“not representative of the relative marketplace value of their
programming in this proceeding for at least three reasons. First, the
awards given the Canadian Claimants by the CARP are not the true
product of the fee generation approach employed by the CARP.
Rather, they are the fee generation numbers adjusted downward to
accommodate the awards of other claimants and equalize the
distribution to one hundred percent of the funds. . . . Second, the
fee generation approach utilized by the CARP is not the sole
method in which fee generation may be employed. The Canadian
Claimants themselves have presented alternative ways of
conducting fee generation in this proceeding. . . . Third, and
perhaps most importantly, the Judges are not being offered any
evidentiary alternatives to the fee generation approach.

2000-2003 Distribution Order at 17—18 (emphasis in original).

649. The Judges were not able to consider the “several observations” offered by expert
Linda McLaughlin “as to how royalty payments under the compulsory license may be divorced
from how programming would be bought and sold in the free marketplace” because the Judges
were “precluded by the Joint Stipulations and the parties’ presentations from considering how
the free marketplace might work and what bearing that might have on relative marketplace

value.” 2000-2003 Distribution Order at 27; see also PFOF 613-644.
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C. The Ringold Cable Operator Survey
650. In the years 2004 through 2005, marketing experts Drs. Debra Ringold and Gary

Ford conducted a constant sum survey of the eligible population of Form 3 cable systems

retransmitting either a distant English-language or distant French-language Canadian signal.mw

651. The survey was entitled “The Value of Canadian Programming to Cable Systems
in the United States: 2004-2005” (“Ringold Study™).'®! The Ringold Study estimates the value

of Canadian programming on Canadian distant signals retransmitted by Form 3 cable system

1652

operators. The Ringold Study utilized a constant sum survey technique intended to estimate

1653

the relative value of Canadian programming on Canadian distant signals. The constant sum

technique has been well studied and is considered a sound and reliable tool for measuring

. 1654
relative values.'®

It 1s well suited to the task of determining a cable operator’s valuation of
programming on a single distant signal.'® The Ringold Study asked respondents to assign a
portion of 100 percent to each of several categories of programming carried on Canadian distant
signals.'®® The research methodology used by Drs. Ford and Ringold was rigorous and designed
to accurately gauge value while avoiding significant bias or error.

652. The Ringold Study was not a sample survey; rather, the Ringold Study was taken
of the entire population of eligible systems (59 systems in 2004 and 52 in 2005)."®" An effort

658

was made to reach every cable system in the eligible population.' An eligible system is

defined as a Form 3 U.S. cable system that carried one or more Canadian signals on a distant

1630 Ringold WDT (CDN Ex. 4-A) at 2; Tr. 1301-04 (Ringold) (explaining how French
language stations were handled).

1951 Ringold WDT (CDN Ex. 4-A).

1992 Tr. 1287 (Ringold); Ringold WDT (CDN Ex. 4-A) at 2.
193 Ringold WDT (CDN Ex. 4-A) at 9; Tr. 1298-99 (Ringold).
1654 Tr. 1299-1300 (Ringold).

1995 Tr. 1300 (Ringold).

195 Tr. 1299 (Ringold); Ringold WDT (CDN Ex. 4-A) at 9-10; Tr. 1290, 1295-96, 1299
(Ringold).

1857 Tr. 1302-03 (Ringold); Ringold WDT (CDN Ex. 4-A) at 6, Appendix 4.
1938 Tr. 1303-04 (Ringold).

268



basis in either accounting period of the survey year, and where the individual respondent could
not participate in more than two interviews.'®  Several steps were taken to increase response
rates: (1) the systems were initially contacted to obtain the identity of the qualified respondent
for the system; (2) the respondent was faxed a notification letter; (3) the respondent also was
offered an honorarium to participate; (4) the survey company continued efforts to reach the
respondent until the survey was completed or the respondent expressly refused to participate; and
(5) the survey company used the same interviewer for both years for consistency and
experience. 1660

653. The Ringold Study asked about the value of seven different types of programming
carried on a single Canadian signal randomly chosen from those Canadian signals retransmitted
by the cable system.'®®" The seven types of programming were: (1) live professional and college
team sports, excluding Canadian Football League games; (2) Canadian-produced news, public
affairs, religious, and documentary programs; (3) U.S. syndicated series, movies, and specials;
(4) sports programming such as the Olympics, Canadian Football League games, skating, skiing,
tennis, and auto racing; (5) Canadian-produced series, movies, arts and variety shows, and
specials; (6) Canadian-produced children’s programming; and (7) other programrning.1662 This
approach allowed a signal-specific determination of the relative value of Canadian-produced
programming on Canadian signals compared to programming produced by members of other
claimant groups and retransmitted on Canadian signals.m{’3
654. Response bias occurs when survey respondents know the purpose of the survey
1664

and unconsciously or consciously modify their responses in a way that affects the outcome.

In the Canadian survey, response bias was reduced by making the survey double blind so that

1639 Ringold WDT (CDN Ex. 4-A) at 6.

1980 Ringold WDT (CDN Ex. 4-A) at 5-7; Tr. 1303-06 (Ringold).
1661 Ringold WDT (CDN Ex. 4-A) at 2.

1962 Ringold WDT (CDN Ex. 4-A) at 2-3; Tr. 1300-01 (Ringold).
1683 Ringold WDT (CDN Ex. 4-A) at 3.

1964 Ringold WDT (CDN Ex. 4-A) at 7; Tr. 1309 (Ringold).
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neither the respondent nor the interviewer were told the purpose of the survey, limiting multiple

respondents, and using similarly-worded questions about U.S. independent stations as foils.'®®

655. The Canadian survey was conducted with the persons responsible for deciding

1666

which distant signals their cable systems retransmit (“respondents”). On average, each

respondent was in this position at his or her cable system for six years and thus, was experienced

1667

at making these decisions. Respondents were also queried as to their program budget

responsibilities.'°®® Ninety-two percent of the respondents identified themselves as the individual
responsible for making program budget decisions or recommendations.'®®

656. The Canadian survey garnered response rates of 54 percent and 62 percent for
years 2004 and 2005, respectively.'®”® These response rates are at the “bare minimum,” with the

acceptable response rate being 50 percem.1671

Non-response bias increases where a survey has a
large percentage of non-respondents, thereby making the data collected less compelling because
of the large number of uncounted or untabulated results.'®’> As the response rate increases, the
likelihood of non-response bias decreases. Response rates of 50 percent are the minimum
necessary to avoid non-response Bias: 2"

657. The percentage reported by Dr. Ringold for each program category was a simple
average of the percentages reported by individual cable system respondents.w"4 The underlying
survey responses reflected a wide range of percentage values reported for Canadian

programming. 1675

1995 Ringold WDT (CDN Ex. 4-A) at 7-8; Tr. 1296-98 (Ringold).
1% Ringold WDT (CDN Ex. 4-A) at 2; Tr. 1288-89 (Ringold).
187 Ringold WDT (CDN Ex. 4-A) at 2.

188 Ringold WDT (CDN Ex. 4-A) at 2; Tr. 1337 (Ringold).

169 Ringold WDT (CDN Ex. 4-A) at 2.

1970 Ringold WDT (CDN Ex. 4-A) at 2; Tr. 1306 (Ringold).

1671 Tr. 1306 (Ringold).

1672 Ringold WDT (CDN Ex. 4-A) at 5.

1673 Tr. 1306 (Ringold).

1674 Tr. 1357 (Ringold).

1675 Ringold WDT (CDN Ex. 4-A) at Table 1.
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658.  The results of the Canadian survey are summarized below: %7

Summary of Results for Canadian Signals

Programming Category 2004 2005

Canadian-produced programming 59.94% | 60.37%

Live professional and college team sports | 27.167% | 29.91%

U.S. syndicated series and movies 12.75% | 9.56%
659. Dr. Ringold reported that her study showed that the average value of Canadian

programming on the Canadian distant signals she studied was 60 percent during the 2004-05

time period.'®”” The average value for each of the seven program categories during the 2004-05

time period are as follows:'®"®

Program Category Avg. Value Avg. Value
2004 2005
Live professional and college team sports, excluding 27.16% 29.91%
Canadian Football League games
Canadian-produced sports programming such as the 17.34% 21.31%

Olympics, Canadian League games, skating, skiing,
tennis and auto racing.

Canadian-produced news, public affairs, religious, and 23.25% 17.34%
documentary programs. This includes both Canadian
network- and station-produced programs.

Canadian produced series, movies, arts and variety 11.22% 12.56%
shows, and specials. This does not include children’s
programming.
U.S. syndicated series, movies and specials. 12.75% 9.56%
Canadian-produced children’s programming. 8.13% 9.16%
Other Programming 0.16% 0.16%

660. Dr. Ringold concluded that there was no change in the relative value to cable

operators of Canadian programming on Canadian distant signals from 1996 to 2005 SO

D. The Ringold Longitudinal Study
661. Dr. Ringold also conducted a longitudinal study of the Canadian survey entitled:
“The Longitudinal Value of Canadian Programming to Cable Systems In the United States 1996

1676 Ringold WDT (CDN Ex. 4-A) at 3-4, Table 1; Tr. 1310-11 (Ringold).
1677 Ringold WDT (CDN Ex. 4-A) at 4.

178 Ringold WDT (CDN Ex. 4-A) at Table 1.

187 Ringold WDT (CDN Ex. 4-B), Figure 1.
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to 2005.7'°*% The report reviewed ten years of constant sum surveys of eligible Form 3 cable

systems retransmitting either a distant English-language or distant French-language Canadian

1681 1682

signals. The same study methodology was used in each of the ten studies.

662. A longitudinal study involves analyzing data collected using the same

1683

methodology to ask the same population of respondents the same question(s) over time. It is

useful in evaluating the stability and/or robustness of an estimate.'®*

663. Stability is evidence of the reliability of a measure and is determined by surveying

the same population of respondents using the same methodology over time.'®® Stability is

. . . 1
achieved when measure(s) reveal consistent response(s) over time. 686

664. Robustness is further evidence of the reliability of a measure and is determined by

surveying the same population of respondents using the same methodology over time under

1687

differing conditions. Thus, robustness of an estimate refers to stability over time despite

changes in conditions such as economic/political circumstances, industry structure, survey

1688 Robustness is

1689

research contractors, individual respondents, and survey response rates.
achieved when measure(s) reveal consistent response(s) over time despite change.

665. Longitudinal studies also permit the evaluation of error in an estimate.'® The
differences between the (in this case, annual) observed values of a measure and the long-run

1691

average of the observed values in repetitions of the measurement are informative. The smaller

1980 Ringold WDT (CDN Ex. 4-B).

181 Ringold WDT (CDN Ex. 4-B) at 1.

1982 Ringold WDT (CDN Ex. 4-B) at 3; Tr. 1316 (Ringold).
1983 Ringold WDT (CDN Ex. 4-B) at 2.

1984 Ringold WDT (CDN Ex. 4-B) at 2.

1685 Ringold WDT (CDN Ex. 4-B) at 2.

1986 Ringold WDT (CDN Ex. 4-B) at 2; Tr. 1317-18 (Ringold).
187 Ringold WDT (CDN Ex. 4-B) at 2-3.

1988 Ringold WDT (CDN Ex. 4-B) at 3; Tr. 1318 (Ringold).
1989 Ringold WDT (CDN Ex. 4-B) at 3.

1990 Ringold WDT (CDN Ex. 4-B) at 3.

1891 Ringold WDT (CDN Ex. 4-B) at 3.
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the difference between each (annual) estimate and the long-run average of the estimate, the less
error associated with the estimate.'®

666. During the years 1996 to 2005, response rates varied from 54 percent to 82
percent and two different survey research contractors were used.'®

667. During the years 1996 to 2005, economic and industry circumstances varied and a
number of Form 3 cable systems retransmitting a distant Canadian signal came under new
ownership, were the object of mergers, and/or changed status with respect to these hearings.'®*
During this period, a number of Form 3 systems retransmitting a distant Canadian signal changed
individuals responsible for selecting distant signals for retransmission, and participated some
years but refused in other years.'®” During the years 1996 to 2005, cable system operators who
transmitted Canadian signals reported that Canadian programming constituted from 58 percent to
64 percent of the total programming value provided by imported Canadian signals.'®”® A
weighted average of these results reveals that, for this period, Canadian programming constituted
about 61 percent of the total programming value provided by imported Canadian signals.'®”
Inspection of Figure 1 of Ringold’s testimony reveals that the relative value of Canadian
programming on distant Canadian signals to cable systems during the period 1996 to 2005 is
remarkably stable and robust.'*%®

E. Subscriber Instances

668. The Canadian and U.S. distant subscriber instances for the periods 1998-1

through 2005-2 were as follows: '

192 Ringold WDT (CDN Ex. 4-B) at 3.

1993 Ringold WDT (CDN Ex. 4-B) at 3.

1994 Ringold WDT (CDN Ex. 4-B) at 3.

1895 Ringold WDT (CDN Ex. 4-B) at 3.

9% Ringold WDT (CDN Ex. 4-B) at 3.

1897 Ringold WDT (CDN Ex. 4-B) at 3.

9% Ringold WDT (CDN Ex. 4-B) at Figure 1.

189 4e Freitas WDT (CDN Ex. 4-A) at CDN-1-R, pg. 1.
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By Accounting Period

Total All Otl
Accounting Period |Canadian Signals ot b

Signal Types
1998-1 2,327,993 64,059,396
1998-2 2,444,712 65,383,286
1999-1 2,439,682 66,538,738
1999-2 2,517,869 65,546,945
1998-1999
Accounting Period 2,432,564 65,382,091
Average
2000-1 2,669,097 67,651,296
2000-2 2,585,301 66,144,447
2001-1 2,653,758 66,258,761
2001-2 2,913,025 67,658,907
2002-1 2,940,482 70,284,785
2002-2 2,803,228 67,886,093
2003-1 2,921.592 65,080,421
2003-2 3,262,903 67,828,088
2004-1 2,760,217 66,611,390
2004-2 2,614,578 71,256,505
2005-1 3,020,164 68,399,151
2005-2 2,860,093 65,278,076

669. The Table below summarizes the change in subscriber instances attributable to the

carriage of Canadian signals from the 1998-1999 proceeding to the present proceeding as a

percentage of all distant subscriber instances:'’®

1700 de Freitas WDT (CDN Ex. 1-A) at CDN-1-R. The number of subscribers presented in this
table is cumulative. So, if a cable system has 10,000 subscribers and carries one Canadian
and four independent signals on a distant basis in a given accounting period, CDC allocates
10,000 subscribers to Canadian signal for that period and 10,000 to each independent
signal. Though the total number of subscribers reported by CDC exceeds the number of
people subscribing to cable in the U.S., the subscriber instances reported by CDC depict
the number of people who can see a particular distant signal in the U.S. de Freitas WDT
(CDN Ex. 1-A) at 15.
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Change in Subscriber Instances

. Relative Change
Subscriber Instances From 1998-1999 Average
Year ; Total All
Canadian Signals LA ORIEES L s Canadian Signals| Other Signal
Types
Types
g 4,865,128 130,764,183
Annual Average
2000 5,254,398 133,795,743 8% 2%
2001 5,566,783 133,917,668 14% 2%
2002 5,743,710 138,170,878 18% 6%
2003 6,184,495 132,908,509 27% 2%
2004 5,374,795 137,867,895 10% 5%
2005 5,880,257 133,677,227 21% 2%

670. As Table X indicates, the number of subscriber instances for Canadian distant
signals declined in 2004-2005 relative to the 2003 high point and the 2000-2003 average. In
contrast, subscriber instances for all other distant signal types in 2004-2005 increased from 2003
and the 2000-2003 average.

671. Ms. de Freitas did not attempt to analyze the data or explain the trends in the data
that she presented.

VII. Devotionals’ Approach

672. The Devotional Claimants last participated in a cable royalty proceeding in the
1990-1992 CARP I:)roceeding.]701 In that case, they were awarded 1.25% of the Basic Funds,
which was adjusted, in order to accommodate other awards, to 1.19385% of the 1990 Basic
Fund, 1.19375% of the 1991-1992 Basic Funds, and 0.95% of the 1990-1992 3.75 Funds.'””
The Devotional Claimants settled their claims to the 1998-1999 cable royalty funds, for a share
of 1.19375% of the Basic Funds and 0.90725% of the 3.75 Funds."™”

673. In this proceeding, the Devotional Claimants seek a share of the Basic and 3.75
Funds of 7.8% for 2004 and 6.6% for 2005, which are the shares reported in the Bortz cable

791 1990-92 CARP Report at 131.
1702 1990-92 Librarian Determination at 55669
793 1990-92 CARP Report at 3 n.2, Appendix B at 8-9.
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operator surveys for “Devotional and religious programming.”l704 They made the same request
for an award exactly equal to their Bortz survey shares in the 1990-1992 proceeding, in which
their Bortz survey shares were 3.6%, 4.3%, and 3.9% for the three years.I705 The 1990-1992
CARP declined to grant their request, and instead made an award to the Devotional Claimants
that was less than one-third of their Bortz survey shares, after finding that the Devotional
Claimants’ supporting evidence was “anecdotal or individual opinions, not quantified and/or not
related to the Devotionals’ proportionate share of the royalty fund.”'”*® The CARP further found
that there was no evidence of any price at which Devotional programmers sold their
programming, and that there had been no change in circumstances since the previous cable
1707

distribution proceeding determination.

A. The Devotional Claimants’ 2004-05 Evidence

674. Devotional Claimants present the written testimony of Dr. Charles F. Stanley,
Senior Pastor of First Baptist Church in Atlanta and founder of In Touch Ministries, a

1708 The testimony presents evidence of

Devotional Programming producer and distributor.
substantial growth between 1992 and 2005 in the availability of In Touch Ministries’
programming via television stations, radio stations, CDs, videos, and DVDs.'™  In Touch
Ministries purchased its own cable network channel in 2007 for the distribution of its devotional
programming to cable systems.'”'? Its programs aired on 435 television stations by the end of

2005."7"" There are only about 210 television markets in the United States.'”'

1794 Direct Case of the Devotional Claimants at 4; Tr. 1365-66 (Devo Opening Statement).

1795 1990-92 CARP Report at 50.

1796 1990-92 CARP Report at 130.

797" 1990-92 CARP Report at 130.

e Stanley WDT (Devo Ex. 1) at 1.

1709 Stanley WDT (Devo Ex. 1) at 4-5.

1710 Stanley WDT (Devo Ex. 1) at 3.

711 Stanley WDT (Devo Ex. 1) at 4.

1712 See Tr. 2211 (Ford); Ford WDT (PS 11) at 19, footnote 32.
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675. In Touch Ministries purchases time on broadcast stations to air its programs,

1713

paying $27 million in FY 2004-2005 for all radio and television broadcasts. Dr. Stanley’s

testimony provided no information about the amounts spent on television alone.'”'*

676. Dr. Stanley’s testimony provided no information whatsoever about whether and,
if so, to what extent In Touch Ministries’ programming was carried on any television stations
retransmitted as distant signals in 2004-2005."7"

677. Dr. Stanley’s testimony provided information about donations and telephone calls

received by In Touch Ministries.'”"®

His testimony provided no information whatsoever about
whether and, if so, to what extent any such donations or phone calls came from individuals who
had become familiar with In Touch Ministries through any television stations carrying its
programming that had been retransmitted as distant signals in 2004-2005, as opposed to through
local television stations, radio stations, CDs, videos, DVDs, its website, its cable network, its
podcasts, its magazine, its satellite channel, its mp3 players, or other means.'”"”

678. Dr. Stanley’s explanation of why the Devotional Claimants should be awarded
their 2004-05 Bortz survey share is that such a share “would be much more in line with the
relative value we see in our content.”''®

679. Devotional Claimants also present the written testimony of Bruce Johansen,
former President and CEO of the National Association of Television Program Executives.'’
Mr. Johansen confirms that Devotional programming is generally distributed through the
purchase of time from television broadcasters.'”*” He states that he observed increasing interest

among broadcasters, particularly religious “specialty” stations, in airing syndicated devotional

1713 Stanley WDT (Devo Ex. 1) at 4.

1714 See Stanley WDT (Devo Ex. 1).

713 See Stanley WDT (Devo Ex. 1).

1716 Stanley WDT (Devo Ex. 1) at 4-5.

717 See Stanley WDT (Devo Ex. 1) at 3-5.
1718 Stanley WDT (Devo Ex. 1) at 8.

719 Johansen WDT (Devo Ex. 2) at 1.

1720 Johansen WDT (Devo Ex. 2) at 4, 8.
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programming, but provides no quantitative evidence about whether such broadcasts
increased.'”!

680. Mr. Johansen’s testimony also states that devotional programming is “currently”
available on 24 different cable networks, but provides no information about cable networks in
2004-05 and provides no information about whether and to what extent devotional programming
was carried on any broadcast station retransmitted as a distant signal in 2004-05."" He states
his personal opinion, without support in the form of specific cable operator statements, that the
carriage of devotional cable network channels is

“a reflection of [cable operators’] appreciation of the phenomenon
of the mega church — the huge number of people interested in
religion — as well as the fact that devotional programmers are
successfully involved in many aspects of lives and passions of their
viewers outside broadcast time, and cable companies want to
attach themselves to some of that appeal tin order to maintain
existing subscribers and attract new ones.”!7%

681. Mr. Johansen also testifies that he has had “conversations with friends and
colleagues” who have “indicated” that devotional programs affected their decision whether to
subscribe to cable or satellite services, but he does not state whether any of those programs were
on distant signals, or which way devotional programs affected their decisions.'**

682. Devotionals presented the testimony of William Brown, a professor at Regent
University.'”” Mr. Brown was accepted as an expert on communication theory and research but
was not qualified to offer an opinion on the perceived value to cable operators of the “devotional
audience.”'"*

683. Mr. Brown presented testimony, based on third-party sources, that the audience

for religious programming had grown through the 1980s, but that that audience had remained

21 Johansen WDT (Devo Ex. 2) at 6-7.
1722 Johansen WDT (Devo Ex. 2) at 9-10.
1723 Johansen WDT (Devo Ex. 2) at 12.
1724 Johansen WDT (Devo Ex. 2) at 12.
1725 Brown WDT (Devo Ex. 3) at 1.

1726 Tr. 1402-03, 1420 (Brown).
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“remarkably consistent” terms of its size from the 1980s through the early 2000s.'”*" He
presented no specific evidence about any growth in audiences to cable distant signal
programming between 1990 and 2005 s

684. Mr. Brown discussed his perception of the avidity of religious audiences, but in
the end he agreed that his views regarding the greater avidity of religious viewers as compared
with the avidity of viewers of other types of programs was based on his personal subjective

1729

opinion, and that such avidity had in any event existed since the 1980s. He could cite no

objective research or authority supporting his personal opinion.'’*°
685. Mr. Brown then testified regarding social trends that in his opinion increased the

1731 His testimony included his observations, and citations from

avidity of religious audiences.
third parties, regarding reactions against sex and violence on television, a desire for moral and
spiritual television content, the threat of Islam, distrust of the news media, and a reaction to what
he called the “Hostility of Intellectual Elite toward Religious Faith.”'”** Under questioning, he
conceded that the social issues he identified as affecting the avidity of the religious audience had
been present for some time even before the 1990s, and that he had no quantitative evidence
demonstrating that any of the issues had had an increased effect between 1990 and 2005."* In
any event, he did not seek to analyze the relative growth in the value of any other type of distant

signal programming during the period he considered.!”**

B. Other Evidence Regarding the Devotionals’ Share
686. WGN was by far the most widely carried distant signal in 2004-05." cTV

witness Richard Ducey analyzed the programming on WGN for purposes of identifying

127" Brown WDT (Devo Ex. 3) at 7.

1728 Brown WDT (Devo Ex. 3) at 4-7.

1729 Ty, 1427-28, 1430-31, 1491-92 (Brown).
1730 Tr 1433-34 (Brown).

131 Brown WDT (Devo Ex. 3) at 8-18.

132 Brown WDT (Devo Ex. 3) at 8-17.

1733 Tr. 1477-92 (Brown).

1734 Tr. 1476 (Brown).

135" Ducey WDT (SP Ex. 8) at 7.
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programming that was substituted on the distant signal for Syndex reasons.'”*® Such substitute
programs are not eligible to receive royalties in this proceeding and were referred to by Dr.

His analysis is presented in SP Exhibit 14."** Of all the

1737
Ducey as “non-compensable.”

Devotional programs that appeared on the distant signal version of WGN, only ten percent were

compensable, and ninety percent were substituted non-compensable programs.1739

687. CTV witness Dr. Joel Waldfogel presented the results of a regression analysis that
compared the amounts of programming in the various categories that were carried on all the
stations Form 3 cable operators chose to retransmit against the royalties paid by each cable

system.'”*® Using all the data available, the regression analysis produced a negative coefficient

1741

for Devotional programming. The coefficient was not statistically significant, meaning that it

1742

could not be predicted with confidence that it was different from zero. Based on the standard

error, there was a 29 percent probability that the Devotional coefficient was above zero.'”* Dr.

Waldfogel testified that he thought the statistically insignificant negative coefficient seemed

1744

“implausible” but “not inconceivable” in his professional opinion. Based on further analysis,

Dr. Waldfogel testified that the regression analysis shares statistically corroborated all of the

Bortz survey’s shares except for the Devotional share, which was higher in the Bortz survey.”45

688. The Devotional Claimants presented Dr. Michael Salinger, an Economics
Professor at Boston University, as a rebuttal witness to seek to discredit the regression study.'’*®

Dr. Salinger did not present any evidence of what a proper regression coefficient for Devotional

1736 Tr. 558-59 (Ducey).

1737 Tr. 558-59 (Ducey).

138 P Ex. 14; see Tr. 561-62 (Ducey).

1739 SP Ex. 14; see Tr. 564-65 (Ducey).

1740 Waldfogel WDT (SP Ex. 18).

741 Waldfogel WDT (SP Ex. 18) at 11 Table 2.
1742 Waldfogel WDT (SP Ex. 18) at 12 n.12.
%3 Waldfogel WDT (SP Ex. 18) at 12 n.12.
74 Tr. 914-15 (Waldfogel).

795 Tr. 784-88 (Waldfogel).

1746 Salinger WRT (Devo Ex. 4), at 1.
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programming might be, or evidence or explanation as to why a very small or even negative
coefficient for Devotional programming was somehow impossible or inconceivable.'”*” Instead,
Dr. Salinger testified that Dr. Waldfogel’s professional opinion that the fact that the data had
produced a negative but statistically insignificant coefficient for Devotionals was, while
implausible, not inconceivable, resulted from Dr. Waldfogel’s “Ivy League snobbery.”'”*® In his
testimony, Dr. Salinger pointed out the imprecision and volatility of the coefficients that
naturally arose when Dr. Waldfogel used all of the actual data that resulted from cable operators’
actual distant signal purchase transactions in a regression that was logical and made common
sense in light of the realities of the cable distant signal marketplace.1749 Dr. Salinger, by contrast,

1
750 and

was unfamiliar with the economic realities of Form 3 cable operators’ carriage decisions,
fell back on an “omitted variable” criticism that even he admitted can always be leveled no
matter how well specified a regression study is.'”' Dr. Salinger’s attempts to discredit the study
ultimately did no more than raise the same concern that the 1998-99 CARP identified about the
imprecision and volatility of the results of these kinds of econometric studies of actual distant

signal market purchase data. 1752

1747 See Salinger WRT (Devo Ex. 4).

1748 Tr. 2823 (Salinger).

1748 Salinger WRT (Devo Ex. 4) at 8-10; see Tr. 755-57, 768-69, 917-18 (Waldfogel).
1730 Tr. 2887 (Salinger).

1751 Tr. 2873 (Salinger).

1732 See Section IV.B.1.e., supra (7982-187).
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FROPOSED CONCLUSIONS OF LAW

I. Purpose of Proceeding

1. The purpose of this proceeding i to allocate approximately $300 million in 2004-
05 Section 111 cable royalties among four claimant groups -- the Settling Parties (comprized of
the Joint Sports Claimants (“JSC™), Commercial Television Claimants (“CTV™, Public
Television Claimants (“PTV" and Music Claimants (“Music™)), Program Suppliers, Canadian
Claimants and Devotional Claimants. Cable systems paid these royalties in exchange for a
compulsory license to retransmit distant signal non-network programming on broadcast sipnals
during the years 2004 and 2005 pursuant to Section 111 of the Copyright Act, 17 US.C. § 111.

2. The programming and other works within the claims of these parties are as

follows:

Propram Suppliers, Syndicated series, specials and movies, other
than Devational Claimants programs as defined below.

Syndicated Series and specials are defined as including (1)
programs licensed to and broadcast by al least one U.S.
commercial television station during the calendar year in question,
(2) programs produced by or for a broadcast station that are
broadeast by two or more U.S. television stations during the
calendar year in question, and (3) programs produced by or for a
U.S. Commercial television station that are comprised
predominantly of syndicated elements, such as music video shows,
cartoon shows, “PM Magazine,” and locally hosted movie shows.

Joint Sports Claimants, Live telecasts of professional and college
team sports broadeast by LS, and Canadian television stations,

except for programs coming within the Canadian Claimants
category as defined below.

Commercial Television Claimants. Programs produced by or for a
LL5. commercial television station and broadeast only by that one
station during the calendar year in question and not coming within
the exception described in subpart 3) of the “Program Suppliers™
definition.

Public Television Claimants. All programs broadcast on 1.5,
noncommercial educational television stations.




Devotional Clumants.  Syndicated programs of a primarily
religious theme, not limited to those produced by or for religious
institulions.

Canadian _Claimants, Al programs broadeast on Canadian
television stations, except (1) live telecasts of Major League
Baseball, National Hockey League, and U.S. college team sports,
and (2} other programs owned by 115, copyright owners,

Music Claimants. Musical works performed during the course of
programs that are themselves separately represented as parts of the
preceding categorics.

11. Lezal Standards for Allocating Cable Royalties

3 Section 803{a)}{1) of the Copyright Act 17 UL.5.C. § 803(a)(1), provides that:

The Copyright Royalty Judges shall act in accordance with
regulations 1ssued by the Copyright Royalty Judges and the
Librarian of Congress, and on the basis of a written record, prior
determinations and interpretations of the Copyright Rovalty
Tribunal, Librarnan of Congress, the Register of Copyrights,
copyright arbitration royalty CARPs (o the extent those
determinations are not inconsistent with a decision of the Librarian
of Congress or the Register of Copyrights), and the Copyright
Royalty Judges {to the extent those determinations are not
inconsistent with a decision of the Register of Copyrights that was
timely delivered to the Copyright Royalty Judges pursuant to
section BO2(f}1}A) or (B), or with a decision of the Register of
Copyrights pursuant to section BO2(f} 13D}, under this chapter,
and decisions of the court of appeals under this chapter before, on,
or after the cffective date of the Copynght Royalty and
Dstribution Eeform Act of 2004

The 199899 CARP, interpreting similar statutory language, stated:

[TThe CARP must “act on the basis of ... prior decisions of the
Copynght Royalty Tribunal, prior Copyright Arbitration CARP
determinations, and rulings by the Libranan ..." 17 U.5.C. § 802(c)
(203). Theretore, the CARP must accord precedential value 1o
prior awards. But that does not mean the former awards are
immutable, See 1990-92 Librarian Determination at 55659 (“While
the CARF must take account of Tribunal [and CARP] precedent,
the CARP may deviate from it if the CARP provides a reasoned
explanation of its decision to vary from precedent.”)



1998-99 CARP Report at 13.

4, The 1s5ues 1n this proceeding have been shaped during more than thirty vears of
litigation imvolving the distibution of Section 111 royalties. The 1998-99 CARP stated:
“Ipflainly, a CARP ought not casually depart from established precedent” 1998-99 CARFP
Report at 14. “[A] system that already imposes substantial burdens on copyright owners would
become completely unworkable if such precedent, upon which parties necessanly rely in
negotistions and in developing litigation positions, were changed lightly — simply because new
decision-makers had different views or different personal preferences conceming the intrinsic
worth of certain programming.” See id. at 14 (citation omitted), The CARP concluded its
discussion of precedent by balancing the need for precedent with the obligation to make
decisions based on the record before it regardless of whether circumstances have chanped since

the last proceeding. See id.

5 As the 1158, Court of Appeals for the D.C. Circuit held in a seminal opinion
regarding these successive, interrelated cable royalty distribution proceedings, the decision
making body should ask two questions in determining the shares to be awarded in the current
case: (1) Have any parties presented persuasive evidence “tending to show that past conclusions
were incorrect™?, and (2) Have changed circumstances occurred since the last litigation that
require a change in the parties’ prior awards? National Ass'n of Broadeasters v. Copyright
Rayalty Tribunal, 772 F.2d 922, 932 (D.C. Cir, 1985).

III.  The Distribution Standard -- Relative Marketplace Value

f. Congress did not set forth a statutory standard for cable royalty allocations.
However, the 1998-99 CARP concluded {as did the 1990-92 CARP) that the rovalty shares
should reflect the relative marketplace value of the different claimant categories, le., the relative
amounts of rovalties that each such category would receive in a free market absent compulsory
licensing. See 1998-99 CARP Report at 9—10; 1990-92 CARP Report at 23 (“'market value’ 15
the only logical and legal touchstone™). In affirming the 1998-99 CARP Report, the Court of
Appeals for the D.C. Circuit noted:

We detect nothing either arbitrary or capricious about using
relative market value as the key cntenon for allocating awards.



Indeed, it makes perfect sense to compensate copyright owners by
awarding them what they would have gotten relative to other
owners absent a compulsory licensing scheme. . . . Borz
adequately measured the key criterion of relative market value.

Program Suppliers v. Librarian of Congress, 409 F.3d 395, 401 (D.C. Cir. 2005) (" Program
Supplicrs v. Librarian™); see alse id. at 402 ("“While due process may reguire that parties receive
notice and an opportunity to infroduce relevant evidence when an agency changes its legal
standard ., . |, the CARP made no such change. Like the 1990-92 CARP, it relied on relative
market value), All of the parties in this proceeding accept relative marketplace value as the
proper standard for allocating the royalties at issue, See PFOF 49-58,

7. The 1998-99 CARFP described the nature of the marketplace in which the
claimants” programming would be valued as follows:

The wpshot of this likely marketplace structure is that, absent a
compulsory license, the distant signal retransmission market would
not be fundamentally different than under the compulsery license.
Broadcasters (unlike cable networks) would likely continue to
make programming decisions based on their own broadcast market
needs. They would make programming decisions calculated to
attract viewers in order to maximize advertising revenue
irrespective of any possibility that their signals might be
subsequently retransmitted as distant signals. See id. at 7.
Broadeasters would be indifferent respecting distant retransmission
because distant carriage does not enhance their advertising
revenues.  Accordingly, i the hypothetical market with no
compulsory license, CS0s would, as they do now, face a fixed
configuration and quantity of distant signal programming, The
supply curve for each type of programming would remain vertical
— the supply of programming remains the same, irrespective of
the price. The consequence of the hypothetical marketplace
structure that we envisage is that it is the "demand side® thal will
determine relative values of each type of programming.

1998-99 CARP Report at 12-13. The record in this proceeding supports, and nothing in the
record warrants a departure from, the above conclusion. See PFOF 57-61, 189, 444-59, 482.-331,



IV.  The Programming Studices At Issue

8. As in the 1998-99 CARP proceeding, the central issue in this proceeding is which
of several competing studies provides the best evidence of the relative market value of the
different categones of programming represented by the claimants in the relevant hypothetical

marketplace. The studies at issue are:

» Constant sum surveys of cable aperator 2004-05 program valuations, conducted
by Bortz Media on behalf of ISC (“Bortz surveys"™);

= Adjustments to the Bortz survey results made by Ms. McLaughlin on behalf of
PTV ("McLaughlin adjustment”) and Dr. Gary Ford on behalf of the Canadians
{*Ford adjustment™;

* Constant sum surveys of 2004-05 cable operator valuations of programming on
Canadian signals, conducted by Dr, Ringold and Dr, Gary Ford on behalf of the
Canadians (“Ringold surveys™);

= A regression analysis, conducted by Dr. Waldfogel on behalf of CTV
(“Waldfogel study™);

* An allocation of the “fees generated” by distant signals, provided by Ms. Jonda
Martin of Cable Data Corporation (“*CDC™) on behalf of the Canadians (“CDC fee
generation”™);

s A study of 2004-05 distant signal viewing minutes and local broadcast advertising
costs performed by Dr. George Ford on behalf of Program Suppliers (“Ford
study™); and

» Constant sum surveys of 2004-05 cable subscribers conducted by Dr. Gruen on

behalf of Program Suppliers (“Gruen surveys™).

9. Program Suppliers also presented the results of a custom study of the amount of
time that cable subscribers purportedly viewed different types of distant signal programming
according to data obtained from the A.C. Nielsen company (“MPAA custom viewing study™).
Dr. Ford relied upon the MPAA custom viewing study in performing his analysis. However,
Program Suppliers acknowledged (as they did in the 1998-99 proceeding) that they are not
presenting the unadjusted viewing minute shares reflected in that study as evidence of relative
market value — notwithstanding that they had relied upon such studies in numerous past
proceedings. See PFOF 538, The CARP considered a similar custom viewing study in the 1998-
99 proceeding and properly concluded that it “does not directly address the criterion of
relevance” and “cannot be used to measure directly relative value™ to cable operators. 1998-99
CARP Report at 38.



A, Bortz Surveys

1. The 1998-99 CARP concluded that the “Bontz survey is clearly the hest measure

of relative marketplace value™ and it accepied

the Bortz survey as an extremely robust (powerfully and reliably

predictive) model for determining relative market value for PS,

ISC and NAB -- for both the Basic Fund and the 3.75% Fund,

Indeed, for reasons discussed infra, we find that the Bortz survey is

more relisble then any other methodology presented in this

proceeding for determining the relative marketplace value of these

three claimant groups. Bortz also establishes a Basic Fund floor. ..

for PTV,
1998-99 CARP Report at 52, 31. The CARP concluded that its decision to tie the P8, J8C and
CTV awards directly to the Bortz results - and not to rely upon raw or adjusted viewing data in
fashioning these awards -- was the “natural evolution of a discernible trend” where “[s]uccessive
decision-makers have been according greater and greater weight to Bortz, and concomitantly
lesser weight to [the] Nielsen™ viewing data that had been the cormnerstone of the CRT s early
distribution decisions. Jd at 53, The 1998-99 CARP also concluded the Bortz survey had “been
improved and perfected over the years to the point where few doubt its robustness and accuracy.”

Id. at 52,

11, The record in this proceeding supports, and does not provide any proper basis for
departing from, those conclusion, Unlike any of the other studies presented in this proceeding,
the Bortz studies have a twenty-five year track record of providing methodologically sound,
fully-vetted. reliable and valid estimates of relative marketplace values. Bortz Media has
continuously refined and improved its constant sum surveys in response to issues raised in these
proceedings. The parties also have presented a substantial amount of evidence over several
distribution proceedings {including this proceeding) in support of a constant sum methodology in
general, and the Bortz surveys in particular, as providing the best approach to determining
relative market value. JSC, CTV and the Canadians have each offered constant sum surveys of
cable operators in distribution proceedings. In this proceeding, JSC, CTV, PTV and Devotionals
support the Bortz surveys while the Canadians and the Program Suppliers have presented
separate surveys that also use the constant sum methodology. See SP PFOF 63-85, 96-125.




12, Furthermore, the record in this proceeding demonstrates that the 2004-05 Bortz
surveys are methodologically sound; they provide the best available evidence of the relative
marketplace values of the programming represented by PS5, ISC and CTV and, with the
adjustments described below, provide the best estimates of the programming represented by PTV
and the Canadians as well. The record also contains substantial evidence (including the
Waldfogel study, a study of programming expenditures by cable networks, and an analysis of
changed circumstances) that corroborate the 2004-05 Bortz survey results, While the Program
Suppliers have leveled criticisms against the Bortz surveys, none of these criticisms is new and
none is supported by any empincal evidence. None justifies according the 2004-05 Boriz
surveys less weight than the CARP accorded the 1998-99 Bortz surveys. See PFOF 86-125, 131-
308,

13.  On two separale occasions the US, Court of Appeals for the DC Circuit has
affirmed reliance upon cable operator constant sum surveys in allocating the cable royalty funds,
In Christian Broad, Network, fnc. v. CRT, 720 F.2d 1295, (D.C. 1983), the Court of Appeals
stated:

Indeed, given Congress” evident intent to have the [CRT] operate

as a substitute for direct negotiations (which were thought to be

impractical) among cable operators and copyright owners, see

House Report at 89, [the Court] find[s] the [CRT's] receptiveness

lo evidence simulating the commercial attitudes of the “buyers” in

this supplanted marketplace to be more than reasonable,
fd. at 1306. Likewise, the Court of Appeals affirmed the decision of the 1998-99 CARP to
accord the Bortz results determinative weight in setting the awards of the Program Suppliers,
JSC and CTV, stating that the Bortz surveys “adequately measured the key criterion of relative
market value.” Program Suppliers v, Librarian, 409 F.3d at 402. The decision to accord

determinative weight to the Bortz surveys is thus fully consistent with applicable precedent.

B. MeLaughlin and Ford Adjustments

14, In the 1998-99 proceeding, the CARP concluded that although the Borlz survey is
“an extremely robust (powerfully and reliably predictive) model for determining relative value,”
the results of the Bortz survey “understate the relative value of PTV™ due to “the Bortz treatment



of cable systems that carried only PTV as distant signals.” 1998-99 CARP Rceport at 22, 31. The
CARP observed that “[t]he exclusion of the PTV-only systems artificially depresses the PTY
Bortz score” because that is “the category of cable operators that would be expected 1o give the
highest value to a PTV distant signal.”™ 1998-99 CARP Report at 23, The CARP recognized, as
did the 1990-92 CARP and the 1983 and 1989 CRT, that the Borlz results must be adjusted to
take account of the differences in the way PTV is treated in the survey. See 1998-99 CARP
Report at 24; 1990-92 CARP Report at 123-24; 57 Fed. Reg. at 15299-300; 51 Fed. Reg. al
12811. Consequently, the CARP concluded that the Bortz survey “establishes a relative value
floor™ for PTV programming. 1998-99 CARP Report at 64,

15. In this proceeding, PTV sponsored testimony from Linda McLaughlin that
provided a mathematical adjustment to the Bortz study to address the fact that some cable
systems carmied only PTV and/or Canadian distant signals. PFOF 309-324, 330., The results of
this adjustment are set forth in PFOF 314-317 and the Appendix. Because this adjustment
addresses the 1998-99 CARP's “primary concern about the Bortz survey,” the Bortz survey, as

adjusted, is representative of PTV s relative marketplace value.

6. The adjusted Bortz survey resulls are corroborated by the fact that there was “a
meaningful increase in the relative growth™ of PTV's programming from 1998-9% to 2004-05.
2000-03 Distribution Order o1 34 (referning 1o Canadian growth between | 998-9% and 2000-03).
PTV's percentage of distant subscriber instances of carriage increased from 10.2 percent in
1998-99 to 12.1 percent in 2004-05. See PFOF 217. This increase was greater than that
experienced by the Canadians between 1998-99 and 2000-03 -- an increase that the Judges found
to be a “significant™ changed circumstance supporiing an increasc in Canadians’ award. See
2000-03 Distribution Order at 34,

17. In contrast to the 1998-99 proceeding, where the CARP decided to hold PTV's
award flat in part because PTV's raw Boriz share had not increased since the last proceeding,
1998-99 CARP Report at 66, in this case PTV's raw unadjusted Bortz share increased from 2.9
percent in 1998-09 to 3.6 percent in 2004-05. See PFOF 217. This increase is consisten! with

and reflective of the increase in subscriber instances and other changed circumstances. See 5P




PFOF 217-219; see alse 1998-00 CARP Report at 16 (“changed circumstances are embedded

within methodologies that provide reliable estimates of ... relative valuations™).

18. The Canadians’ witness Dr. Gary Ford expanded on Ms. McLaughlin's
adjustment to account for one system in 2004 that he believed was improperly excluded from the
sample due to & clencal error in the Bortz database, The results of this adjustment are set forth in

the Appendix.

C. Ringold Surveys

19.  The Canadians” witnesses Drs. Debra Ringold and Gary Ford conducted a
constant sum survey thal estimates the value of Canadian programming on Canadian distant
signals retransmutted by Form 3 cable system operators. See 5I' PIFOF 650-660). Dr. Ringold
testified that her study showed that the average value of Canadian programming on the Canadian
distant signals she studied was 60 percent during the 2004-05 time penod. See PFOF 659, In
light of that fact, it is necessary to adjust the augmented Canadian Bortz shares downward and
the augmented JSC and Program Supplier Bortz shares upward to account for the presence of
JSC and Program Supplier programming on Canadian distant signals. The results of this
adjustment are set forth in PFOF 336 and the Appendix,

D.  Waldfogel Study

20.  The Waldfogel stedy is a regression analysis that compares the relative amounts
of distant signal programs retransmitted in each ol the claimant categonies agmnst the cable
copyright rovalties paid. The cable distant signal market is, of course, subject to regulatory
constraints, and individual program category values cannot be determined by direct observation,
but cable operators make economic decisions when they choose to carry the distant signals for
which they pay royalties. The Waldfogel study was designed to glean as much useful
information as possible from these marketplace data by applying an cconometric analysis to the
complete set of data about all of the distant signal programming that Form 3 cable operators
actually chose to carry in 2004 and 2005 along with all of the rovalties that each Form 3 cable
system actually paid for those programs in 2004 and 2005. SP PFOF 134-145.



21, Dr. Waldfogel designed the study based on the underlying cconomics of the
distant signal marketplace and a common sense approach to identifying the varables that would
be expected to have an effect on system royalties. Dr. Waldfogel included the program
categories themselves as independent variables because measunng their relative value is the only
question o be answered in this case, He included other independent variables that reflected
system size, the economic attributes of the cable community’s market, the availahility in cach
system of other programming sources (relative number of local signals and total channels), and a
number of aspects of the cable royalty structure that would affect the total royalties (partially
distant, minimum fee, and 3.75 variables). The regression resulted in coefficients that were the
equivalent of unit prices for the different program categories, which, when multipled by the
relative amounts of programming actwally purchased in 2004 and 2005, produced shares
representing the relative values of the distanl signal program categories. SP PFOF 146-176.

22, Dr. Waldfogel made a close comparison between the results of his study and the
results of the Bortz surveys, After making adjustments in his study’s share calculations so that
they covered the same scope of compensable and non-compensable programming that was
covered in the Bortz surveys, and using augmented Borte survey shares so that they include the
omitted PTV-only and Canadian-only sample systems that were covered in the regression
analysis, he concluded that on an apples-to-apples basis, the shares resulting from the two
studies, with the exception of the Devotional shares, were very similar, and given their
overlapping confidence intervals, were statistically indistinguishable. The Devotional coefficient
in the regression study was negative, although statistically insignificant, and even at the top end
of its confidence interval, produced a share that was significantly lower than the Bortz survey
share for Devotional programming. SP PFOF 177-181.

23, In the 1998-99 Proceeding, CTV presented a similar regression analysis, the
results of which were somewhat volatile and imprecise, but which the 1998-99 CARP relied on
as useful evidence cormoborating the Bortz survey results. See 1998-99 CARP Report at 49-50,
Dr. Waldfogel took several of the past eriticisms into account in the design and evaluation of his
regression study, but opposing rebuttal witnesses pointed out that its resulis were also imprecise
and somewhat volatile, In this case as in the 1998-99 case, the regression analysis provides

strong support and cormoboration for the Bortz survey results, except for the Devotional share. 1t
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finds in the econommic data that resulied from the acteal operation of the distamt signal
marketplace in 2004-05 a set of relative value shares that are substantially the same as those the
cable operators themselves reported in response to the 2004-05 Bortz surveys. SP PFOF 177-
181.

24.  In the adjustments that Dr. Waldfogel made in order to have an apples-to-apples
comparison, the regression study provides a strong independent evidentiary basis corroborating
the PTV and Canadian adjustments to the 2004-05 Bortz survey results that have been proposed
and explained by Ms. McLaughlin and Dr. Gary Ford, and which were accepted by Mr.
Travtman. In addition, the comparisen provides an evidentiary relative value basis for making
the “WGN Adjustment” that the 1998-00 CARP found may be conceptually proper but for which
it lacked sufficient evidence. See 1998-99 CARP Report at 27-28. On the record of the 2004-05
proceeding, the Judges have a strong evidentiary base for reducing the Program Suppliers’ Bortz
survey share by up to 23.2 percent, and allocating the adjustment proportionally among the
remaining programming categories. SP PFOF 309-348,

E. CDC Fee Generation

25,  The Canadians once again seck to rely upon “fee generation™ to determine its
sharcs in this proceeding. “Fee generation™ refers to the amounts of Section 111 royalties that
Cable Data Corporation ("CDC") allocates to each broadcast station carried as a distant signal
under Section 111, based upon various protocols that CDC has established.

26.  The CRT, prior CARTs, and the Court of Appeals have historically either rejected
or pointed to flaws in using “fees gen™ as a measure of relative marketplace value. See SP PFOF
645-6449. In choosing to apply the fee generation approach in the unique circumstances of the
2000-03 proceeding, the Judges made clear that they “do not opine as to what may be the best
means of determining the relative marketplace value of Canadian Claimanls’ programming, or
other claimant groups” programming, in future proceedings.” 2000-03 Distribution Order at 18,
The Judges also declined to decide “whether the 1998-99 CARP's feec generation approach, or
fee generation in general, is the best means of determining the relative marketplace value of the
Canadian Claimants’ programming.” 2000-03 Distribution Order at 25. Indeed, the Judges
observed that the Canadians’ awards in the 2000-03 proceeding were “not representative of the



relative marketplace value of their programming in this proceeding.” 2000-03 Distribution

Order at 17-18.

27.  The Judges recognized that the relationship between fees generated and relative
marketplace value may be “rough,” “crude,” and “wobbly,” 2000-03 Distribution Order at 27,
but considered themselves constrained by the parties’ stipulations designed to promote the
efficiency of the proceeding and by the lack of any evidentiary altemative to use the fees
generated approach for the narrow purpose of determining the Canadian Claimanis”™ share in the
2000-03 proceeding.  See 2000-03 Distribution Order at 15, 18, 25-26. The Judpes stated that
they were not able 0 consider the “several observations”™ offered by expert Linda McLaughlin
“as to how royalty payments under the compulsory license may be divorced from how
programming would be bought and sold in the free marketplace™ because the Judges were
“preciuded by the Joint Stipulations and the parties™ presentations from considering how the free
marketplace might work and what bearing that might have on relative marketplace value.” 2000-
03 Distribution Order at 27; see also PFOF 613-644. Mo such constraints exist here.

28, Ms. McLaughlin’s testimony, which was not before the CARP in the 1998-99 or
1990-92 proceedings, provides several substantive criticisms of the “fees gen” methodology and
plainly establishes that “fee generation™ does not reflect relative marketplace value. See PFOF
613-644, As Ms. McLaughlin explained, the amounts that CDC allocates to particular signals
under its “fee generation™ protocols reflect a vartety of factors that have nothing to do with how
cable operators value (or pay for) distant signals, or how the free marketplace might work in the
absence of the compulsory license. PFOF 613-644.

29, In addition, the Canadians” own wiiness, Dr. Calfee, conceded, among other
things, that: (1) there 15 an unavoidable dispanty between relative values and fee allocation: (2)
two signals can generate the same fees, but have a different relative value; (3) “one cannot infier,
directly, [just by looking at the fees gen allocations] the relative value of . . . two signals to either
the system or their subscnbers;” (4) the “fees gen” methodology could produce a “spurious™
result; and (5) changes in the “{ees gen” numbers could result from a number of factors that have
nothing to do with the relative value of programming retransmitted on distant signals, ranging

from expansion of the cable system’s service area, to an improved On Demand service offering,
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to bundled television and Internet service offerings. See PFOF 597609, In addition, the
testimony of Canadians’ witness Jonda Martin demonstrated that CDC's standard fees gen
allocations, “Minimum/Maximum™ analysis, and “3.75%" protocols do not reflect the amount a
cable operator would save if it dropped all distant signals or only one distant signal. PFOF 610-
b1,

30.  Finally, the Canadians® “fees gen" methodology contemplates that the Judges
would apply the Canadians 2004-05 “fee generation™ shares against the royalties paid by all
cable systems, without regard to whether those systems had any right to retransmit Canadian
broadcast signals pursuant to the Section 111 compulsory license. See 17 U.S.C. § 111{cK4)
(limiting the geographic region within which cable systems may retransmit Canadian signals
under the Section 111 compulsory license). This would include the rovalties paid by cable
systems that paid only the “Minimum Fee™ for the “privilege of further retransmitting” broadcast
signals (17 US.C. § 1THdNIKBHNi)), even though many of those systems did not enjoy that
privilege with respect to Canadian signals, The Canadians’ submit no evidence that it is
advisable or permissible to include the royalties by cable systems that were precluded by the
terms of the Section 111 license from retransmitting Canadian signals, It is not only inadvisable
for the Judges to apply the Canadians 2004-05 “fec generation™ shares apainst the royalties paid
by all cable systems, without regard to whether those systems had any right to retransmit
Canadian broadcast signals pursuant to the Section 111 compulsory license, but it is deficient as

a matter of law as well.

31.  Unbike in the 2000-03 proceeding, the Settling Parties in this case have offered a
reliable and robust “evidentiary alternative™ to the fee generation approach, undertaking a similar
multi-step process as proposed by the Canadians but using the Canadians’ adjusted Bortz share
as the starting point, rather than Canadians™ relative percentage of CDC's fees generated
allocation. See PFOF 62-415 and the Appendix.

32, The 1998-99 CARP declined to use the Bortz results for the Canadians saying
only that the survey was not “designed” to include the Canadians and did not provide
“statistically significant results” for the Canadians. See 1998-99 CARP Report at 31 n.13. The
CARP acknowledged, however, that “fee peneration does not reach the level of robustness and

13



reliability of the Bortz study.” Id. at 64. The record of this proceeding provides the strongest
suppori yel for using the Bortz survey results to set the Canadians” award. The number of Bortz
respondents who camed distant Canadian signals in 2004-2005 and whose valuations are taken
mto account in the adjusted {or unadjusted) Bortz results is significantly greater than in 1998 and
1999, See PFOF 326. On the basis of this more complete record, the Judges should reject fee
generation and rely upon the 2004-05 Bortz survey resulls, as adjusied, to determine the
Canadians’ 2004-05 award. See PFOF 325-330.

F. Ford Study

33.  To support an over 3{ percentage point increase over their 1998-99 share, the
Program Suppliers rely on a study presented by Dr. George Ford. The Ford study follows the
approach espoused by Program Suppliers in the 1998-99 proceeding, in that it starts from the
base of the discredited MPAA custom study of viewing minutes and multiplies the shares of
viewing minutes by a senes of arbitrary adjustments to produce a larger share for Program
Suppliers. As with the 1998-99 Gruen “avidity adjustment” manipulations, the Ford study
suffers from fiatal flaws, and provides no basis whatsoever for the allocation of rovalty funds in
this proceeding. See 5P PFOF 460-E1.

34,  As expert rebuttal witnesses demonstrated, Ford's study 15 fundamentally flawed
from an economics perspective, in that it uses data from the wrong market. Dr. Ford's
explanation for using broadcast market advertising data as the basis for his analysis was that he
found a market where data was available, and just assumed that the relative values would be the
same. He repeatedly confirmed that cable operators were irrelevant to the question of relative
value under his approach. But as Dr. Crawford explained, different kinds of programs are
valuable in the broadcast advertising-supported market as contrasted with the cable market, so
Dr. Ford's use of the wrong market produces the wrong relative value answers, SP PFOF 422-
428, 439-452,

35.  Dr. Ford's approach is inconsistent with the Congressional intent underlying
Section 111 and applicable judicial precedent. 1t improperly relies vpon edvertising revenues
that neither cable operators nor broadcasters receive from distant signal programming,

Moreover, nothing in the record comoborates Dir, Ford's results or demoenstrates that his study ss
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reliable. To the contrary, the record establishes that Dr. Ford's approach is wholly inconsistent
with marketplace evidence, See PFOF 4653-81. Furthermore, Dr. Ford shas never before done
his study and has presented resulis for only two years, See 1998-99 CARP Report at 50, 48
(refusing to adopt the Rosston regression analysis as a “methodology for independently
determining relative value” in part because “the lack of any historical bases for assessing
reliability is of concern™); rd. at 88 (“Unlike the Bortz survey, the Schinck approach is not time-
tested. Similar approaches have not been adopted, or even presented for litigation scrutiny, for
over 20 years. Unlike reliance on “tried and true” methodologies such as the Bortz survey, this
Panel is loath to slash drastically an award based upon such untested methodologies™). The
concern over reliability is particularly significant here given that, as Dr. Ford acknowledged,
there is a “significant difference”™ in his results for the years 2004 and 2005, See SP PFOF 474,
547-550.

36.  Moreover, having “assumed himself into the data flow™ of the broadcast market,
Dr. Ford proceeded to adjust those very data in ways that were flatly inconsistent with the
realities of the actual broadcast market. These erroneous adjustments had the effect of further
increasing the Program Suppliers share under the Ford approach. And Dr. Ford's share
calculations were then based on the MPAA Custom Viewing Study shares, which besides being
irrelevant to relative market value were erroneous in ways that inflated the Program Suppliers
share. Dr. Ford’s study is fatally flawed in both its conception and its implementation, and
provides no credible or valid evidence on which royalty allocations can properly be based, SP
PFOF 438-481.

G. Gruen Surveys

37.  The Gruen cable subscribers do not provide any reliable basis for determining the
claimants’ royalty shares. These studies contain several methodelogical flaws, as demonstrated
by a pilot study that the survey research firm C&R Research conducted. That pilot study
provided an empirical basis for the criticisms that various survey experts and others leveled
against the Gruen surveys. Among other things, the Gruen surveys use of examples of programs
not actually received on a distant signal basis by the respondents rendered useless the valuations
provided by those respondents; those valuations plainly covered programming other than the

distant signal programming at issue in this proceeding. Moreover, the failure to provide the
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Judges with the basic information that routinely accompanies consumer surveys -- response rates
and gender of respopdents -- precludes any finding that the results of these surveys are
representative of the cable subseriber umiverse; 11 also precludes any assessment of whether these
surveys respond to the concemns raised the last time that a cable subscriber survey was introduced
in the distribution proceedings. Finally, by surveying any subscriber willing to respond -
without regard to whether they actually placed any value on, or had any familianty with the
distant signal programming, about which they were questioned, the Gruen surveys obtained
meaningless information - comparable to asking all car owners how they value the different

options on a Bentley or Rolls Royce they had never driven let alone owned. SeeSP PFOF 57-61;
189; 444-50; 482-531.

38. Wholly apant from the methodological deficiencies of the Gruen surveys, the
surveys were conceptually problematic. The relevant issue in this proceeding concems how
cable operators, nol cable subscribers, would allocate their royalty payments. The best evidence
on that issue comes from cable operators themselves, not cable subscribers. And Dr. Crawford’s
empirical studies show that cable subscribers’ preferences do not translate directly into higher
cable operator profitability anyway, because of the economic effects of bundling. As the 1998-
99 CARP recognized (and as the Court of Appeals alfirmed), it is reasonable to conclude that the
program valuations provided by cable operators who respond to the Boriz surveys take account

of cable operator preferences. See Program Supplicrs v. Librarian, 409 F.3d at 402,

V. The Musie Share

A The Music Claimants

3. Music Clamants represent every songwrter, composer and music publisher
entitled to royalties under section 111 for use of their copyrighted musical works in all
retransmitted non-network programming.  Copyright Office Final Regulations, 59 Fed. Reg.
63,025, 63,029 (Dec. 11, 1994); 1990-1992 Decision, 61 Fed. Reg. at 55655 (Oct. 28, 199%); see
alse Determination of the Distribution of the 1991 Cable Royalties in the Music Category, 63
Fed. Reg. 20,428, 20,429 (Apr. 24, 1998). There has been an increased emphasis on music in
local television programs over the past ten vears. See PFOF Y 351-363, In particular,
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entertainment oriented shows such as the ratings juggernaut “American Idol” have used

increasingly focused on feature music. See PFOF 4 354

40.  Music Claimanis are claimanis to each of the Basic, 3.75%, and Syndex Funds.
In the past, Music Claimants always received the same share of the Basic, 3.75%, and Syndex
Funds in all CARP and CRT awards, and should again in this proceeding.

B. The 1998-99 CARP Report

41.  The 1998-99 CARF found that the Bortz study provided meaningful indications
of the relative values of spons, movies and other types of programming, but was not relevant for
music because music is a program element rather than a program type. 1998-99 CARP Repont
at 31. The 1998-99 CARP found that an alternate methodology provided some evidence of the
relative market value of music. Specifically, the CARP considered, as a “floor™ for the ultimate
distribution percentage set, the relative value of music based on the ratio of music license fees to
the total music license and broadcast rights expenses incurred by television broadcasters in the
over-the-air broadcast market (the “Unadjusted Music Ratio™). See PFOF 99 350, 374-375, 394-
396, 400. Although the CARP recognized that the market for distant signal programming by
cable system operators is different from the market for programming in the over-the-air
broadcast market, “in the absence of better measures.” the CARP found that “the broadcast
television ratio of music expenses to the total broadeast rights expenses is at least one reasonable
measure of Music's relative value ...." 1998-99 CARP Report at 85; see PFOF 99 350, 375-376,
394-396.

42, The 1998-99 CARP concluded that this Unadjusted Music Ratio was “worthy of
some weight in determining the relative weight of Music,” but also found that the inclusion of
expenditures made by the Big 3 networks may artificially decrease the Unadjusted Music Ratio
to a level below where it would have been if the Big 3 networks had been excluded, as they
should have been. 1998-99 CARP Report at 84-B6. The CARP therefore awarded Music
Claimants 4% of the 1998-99 funds — nearly twice the 2.33% suggested by the unadjusted
“floor” study.
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. The Zarakas Study

43.  The Zarakas Study addressed the concerns of the 1998-90 CARP and is the most
reliable evidence of Music’s value in this proceeding. See PFOF 1Y 350, 364-372, 373-392, 409-
415,

44, The Music Claimants” proposed share is based on the music ratio concept
accepted by the CARP in the 1998-99 proceeding: however, the analysis was refined to address
the CARP's concemns that the ratio reflect music's value in the distant signal market and to
exclude rights payments for Big 3 network programming, which is not compensahle in this
proceeding. See PFOF 9y 350, 373-392 Myr. William P. Zarakas, an cconomist and expert in the
valuation of assets and businesses in the communications and media industries, designed a music
valuation analysis to meet each of the 1998-99 CARP concemns. See PFOF Y 350, 373-392,
Mr. Zarakas focused his detailed analysis on using data available in the over-the-air local
broadcast market to estimate the relative value of music in the distant signal market. See PFOF
M 350, 364-272, 376-390, To do this, he obtained reliable data on market-negotiated blanket
music license fees and television broadcast rights payments and calculated music ratios for
different catepones of television stations in the over-the-air local broadcast market, such as
[ndependent stations or network affilistes. See PFOF 19 164-372, 376-390. Importantly, Mr.
Zarakas wsed only music license fees and broadcast rights payments for non-Big 3 network, non-
network, and locally produced programs. See PFOF 91 377, 383-390, He then weighted these
music ratios to reflect the relative importance of the stations retransmitted by cable systems in
the distant signal market in 2004 and 2005, finding aggregate music ratios that represent the
relative value of music, 5.2% in 2004 and 4.6% in 2005. See PFOF 1Y 376, 391-392.

45. Mr. Zarakas found that the most reliable and accurate measures of the value of
music license fees in the over-the-air local broadcast market are the negotiated market prices of
the PRO blanket music licenses. See PFOF Y9 364-372, 377-383, 410. The Music Claimants
operate in the marketplace primanly through blanket licenses. See PFOF Y 365-372. A blanket
license grants the privilege to a licensee to perform publicly any and all of the musical works
within the repertory of the respective performing rights organization in exchange for either a flat
fee or & percentage of gross receipts. Broadeast Music, Inc. v. Columbia Broadeasting System,
Ine., 441 WS, 1, 5 (1979); see PFOF 1§ 365-366. “Sound business judgment could indicate that
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such payment represents the most convenient method of fixing the business value of the
privileges pranted by the licensing agreement....” Awlomatic Radio Mfg. Co. v. Hazeltine
Research, nc, 339 LS. 827, 834 (1950), quoted in Broadeast Music, fme. v. Columbia
Broadcasting Svstem, Svs., Inc., 441 1.5, at 8-9 fn.13.

46, Blanket licenses have been the only form of license in place between the PROs
and the cable system operators for the limited programming that they license. See PFOF ) 372,
Indeed, Congress itself has elected to use the compulsory blanket license concept in the cable
television statutory license, as well as in other statutory licenses. See 17 US.C.6§ 111, 118 and
19, For example, in enacting the satellite camer statutory license, the House Commuttee on the
Judiciary stated: “Negotiation of individual copyright royalty agreements is neither feasible nor
economic. [t would be costly and inefficient for copyright holders to attempt to negotiate and
enforce agreements with distributors and individual households when the revenues produced by a
single earth station are so small.” H. Rep. No. 100-887, Part 1, 100" Cong., 2d Scss. (1988) at
24,

47.  As observed by the U5, Supreme Court, *“[m]ost users want unplanned, rapid,

mm

and indemnified access to any and all of the repertory of the compositions...."  Broadeast.
Music, Inc. v. Columbia Broadcasting. Systems, Inc., supra, 441 U8, at 20. Given this demand,
“[a] middleman with a blanket license was an obvious necessity if the thousands of individual
negotiations, a virtual impossibility, were to be avoided.” Jd In this context, the Court found
that, “[t]he blanket license is composed of the individual compositions plus the aggregating
service, Here, the whole is truly greater than the sum of the parts; it 15, o some extent, a

different product.” Jd. at 21-22.

48, Based upon previous agreements between cable operators and performing rights
orgamzations, as well as unrebutted evidence from Mr. Michael O'Neill, Senior Vice President
Licensing at BMI, Mr. Zarakas reasonably eoncluded that without a statutory cable license, each
of the performing rights organizations would offer and negotiate blanket licenses with cable
operators for the public performing nghts to all music contained in programming on stations
retrunsmitted by distant signal. See PFOF 11 364-372, 377-383, 410, And the licensess would



be satisfied because the blanket icense offers users a more efficient product at a lower price than

a large number of direct licenses would offer to cable operators. See PFOF 19 365-366,

49 Mr. Zarakas' weighting of station types by subscriber instances is appropriate
because different types of stations {Big 3 network affiliates, independent, and small network
affiliates) have different music ratios in the local market and are carried in differing amounts to
the subscnbers in the distunt signal market as compared to the local market. See PFOF 9§ 375-
376, 391-392, 411. Thus, Mr. Zarakas”™ weighting analysis specifically addresses the 1998-1999
CARP's concern that any music ratio must reflect the important differences between the local
television and distant signal markets. See PFOF 9 350, 375-376, 391, 394-396. Specifically, by
weighting the distant signal half-vears for stations received by subscribers, Mr. Zarakas
accounted for the distant signals that cable systems actually chose to transmit in the 2004-2005
period in a manner that appropriately accounts for differences in subscribership between small
and large cable systems. See 2000-03 Distribution Order at 34 (finding that increases in relative
amount subscriber instances to be “significant™ and corroborates increase in value of Canadian
Claimants’ share); see PFOF 1§ 376, 391, 411.

0. Mr. Zarakas' analysis was not only objective and reasonable but also generally
conservative. See PFOF 11§ 385, 387, 389-390, 392. Music's proposed award, as a component of
the Settling Parties” share, is appropriate because ot falls within the “‘zone of reasonablencss”
based on the evidence presented. Nai'f Ass'n of Broadeasters v. Copwright Royvalty Tribunal,
772 F.2d 922 (D.C. Cir. 1985).

. Woodbury Criticisms

51.  The criticisms of Mr. Zarakas™ analysis by Program Supplier’s witness Dr. John
R. Woodbury are not persuasive and should be rejected. See PFOF Y 409-415.  His principal
eriticism of Mr. Zarakas' study concems Mr. Zarakas™ use of negotiated blanket music license
fees instead of Dr. Woodbury’s incomplete measure of music license fees paid only to the PROs.
See PFOF %Y 409-410. This objection fails for two reasons. First, the unrebutted testimony
establishes that the PROs would negotiste a blanket license with the cable operators to heoense
the music eontained in programming carried on stations transmitted as distant signals. See PFOF
T 364-372, 377-383, 410-412.  Second, using only PRO receipts from the stations, as Dr.
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Woodbury propeses, fails to include any value for direct license payments made by the stations
and thus severely undervalues the music license fees at issue. See PFOF ] 367-372, 377-383,
398, 404-405, 410. The blanket license fee amounts used by Mr. Zarakas are the only data
available that accurately and rehably reflect the negotiated marketplace value of all the music in
local television programs. See PFOF 9y 367-372, 377-383. 398, 404405, 410.  And Dr.
Woodbury did not and could not testify with any empirical suppori that Mr. Zarakas™ use of
blanket music license fees underestimated to any measurable or material degree the total music

license fee payments by the local stations. See PFOF 94 404-405, 410,

52, DPr. Woodbury's other cribicisms of Mr, Zarakas® analysis were equally
unsupported and worthy of no weight. Dr. Woodbury eriticized Mr. Zarakas for weighting by
distant signal half-years by claiming that viewership is more appropriate. See PFOF 1§ 401, 411-
412, But Mr. Woodbury did not weight his calculation at all, and he provided no justification
either to support the use of viewership data for weighting purposes or to undermine the value of
using distant signal half-year weights to refleet what was carmied and received by subsenbers as
distant signals., See PFOF 11 401, 411-412. Likewise, Mr. Zarakas accurately defines WGN
America as an independent station, unaffibated with any network, and Dr. Woodbury could
provide no factual basis 1o assert otherwise. See PFOF N7 413-415. Indeed, WGN America is an
Independent station vsing the very definition that Dr. Woodbury used in his lestimony, See
PFOF 91 413-415.

E. Woodbury's Alternative Music Valuation.

53, Dr. Woodbury's allemative music valuation does not address the concerns of the
1998-99 CARP and uses flawed data, See PFOF 1Y 393-408.

54. Dr. Woodbury's analysis is factually flawed beyond correction, 15 factually
maccurale in numerous ways, deserves no weight from the Judges as evidence, and 15 contrary to
law. See PFOF T 393-408. First, Dr. Woodbury's own music ratio analysis failed o address
any of the CARP's criticisms of the 1998-1999 study by including network fees and rights
payments for ABC, NBC, and CBS (the Big 3 networks), cven though Big 3 network
programming is non-compensable under Section 111, and by failing to make any weighting

adjustment to his calculation based on which television stations were actually retransmitied
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distantly and in what degree. See PFOF 1 393-402, 410. Thus, Dr Woodbury's calculation is
contrary to Section 111's and the 98-99 CARP's demand that compensation only occur for
compensable programming retransmitted as distant signals, 17 U.S.C. § 111{d); see PFOF 4
3150, 393-402, 410,

55.  Second, Dr. Woodbury's calculations systematically understated the music share
because he used incomplete, mismatched, and inaccurate data inputs. For example, Dr.
Woodbury used an incomplete, in several respects, music license fee value in the numerator, See
PFOF 9§ 397-399, 403-408. The numerator of Dr. Woodbury's music ratio included only music
license fiees paid to the PROs, and he did not include any value for direct license fees paid to
composers for their music which were the basis for the fee reductions to the PROs.  See PFOF
T 371, 397-399, 404-405, 409-410. By contrast, the denominator of Dr. Woodbury’s ratio
incloded all music license fee payments, incleding direct payments. See PFOF 94 397-309, 404-
4035, 409-410. Similarly, although the numerator included only music license fees paid to PROs
by commercial stations, the denominator of Dr. Woodbury's music matio, sourced from the
Census survey report, included broadcast rights payments for both commercial and non-
commercial stations. See PFOF Y 398, 406, Third, Dr. Woodbury further understates even his
own music ratio because he used data from a U.58. Census Bureau survey report that was revised
and corrected in a way that necessarily mereases music’s relative value, See PFOF 11 399, 407-

408,

V1. Royalty Awards

56. The above assessment of the studies offered by the parties and other record
evidence support the following approach to determining the proper allocations of the 2004-05
cable royalty funds,

57.  First, as in the 1998-99 proceeding, Program Suppliers, JSC and CTV should
receive the same relative shares of the 2004-05 royalties as their relative shares in the 2004-05

Bortz cable operator surveys.

58.  Second, as in the 1998-99 proceeding, the 2004-05 Bortz results provide a floor
for the PTY award. In the 1998-99 proceeding the CARP awarded PTV the same share that if
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had received in the 1990-92 proceeding, the last prior proceeding where PTV's share was
litigated. In this proceeding, however, as noted above, the record strongly supports basing the
TV share directly on the Bortz results, as adjusted by Ms, McLaughlin and Dr, Ford.

59.  Third, the 1998-99 CARP determined the Canadians’ award in part by
multiplying (a) the fee generation of Canadian signals and (b) the results of the Ringold constant
sum surveys of cable operators. With respect to the first component of the prior caleulation,
however, the record of this proceeding strongly supports basing the share for Canadian signals
directly on the Bortz results, as adjusted by Ms, McLaughlin and Dr. Ford, rather than on fee
generation, and then following the same second step as the 1998-99 CARP in determining the
Canadian Claimants award .

60,  Fowth the 1990-92 CARP denied the Devotional Claimants an award based
directly on their Bortz chares because of a lack of evidence showing that its relative market value
was higher than the award it had received in the 1989 CRT proceeding. Because the Devotional
Claimants have again failed to present any credible evidence that there relative market value in
2004-05 is any greater than in 1992-99, and because other evidence of relative value and
changed circumstameces since 1990-92 suggest that their award should be smaller than their
Bortz shares, the Judges should award the Devotional Claimants the same award they received in
the 1990-1992 proceeding.

61, Finally, the Music Claimants share should be determined in accordance with the
Zarakas study. Based wpon that study and other record evidence, the Music Claimants are
entitled to receive 5.2% fior 2004 and 4.6% for 2005, Mo party in this proceeding hes challenged
the traditional approach of taking the Music share “off the top™ so that it 15 deducted
proportionately from each of the other claimants {except Devotional Claimants, whose 1990-

1992 award was adjusted to reflect the awards of other parties including Music).

62. Based upon the above approach, the 2004-05 cable royalty funds should be

allocated as follows:

Basic Fund
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Claimant 20014 Share | 2005 Share
Setthing Parties 62.5 61.7
Program Suppliers 35.1 36.1
Devotional 1.2 1.2
Canadian 1.2 L0

3.75% Fund

Claimant 2004 Share | 2005 Share
Settling Parties 58.7 8.8
Program Suppliers 38.2 39.2
Devotional 0.9 0.9
Canadian 1.2 1.1

Syndex Fund

Claimant 2004 Share | 2005 Share
Settling Parties 52 4.6
Program Suppliers 04.8 95.4
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APPENDIX

THE CALCULATIONS

The caleulations for the proposed final shares of the Basic and 3,75% Funds for each year
are set forth below. Because only Music and P'S participate in the Syndex Fund, the Seltling
Parties (of which Music is a part) should receive 5.2% of the Syndex Fund for 2004 and 4.6% of
the Syndex Fund for 2005, which necessarily means that P5 should receive 94.8% of the Syndex
Fund for 2004 and 95.4% of the Syndex Fund for 2005. See SP PFOF 50, 350.

These calculations track in significant part the logic, language and structure of the

calculations set forth i Appendix B to the 1998-09 CARP Report,




L. BASIC FUND CALCULATIONS

Step 1

We begin by calculating, for each year, the percentages for PS, ISC, CTV, PTV and
Canadian relative 1o each other, denved from the Bortz survey as augmented by MecLaughlin, see
SP PFOF 309-324, as if these five claimant groups constituted 100% of the entire universe of
claimant groups,

A. 2004

The 2(HM augmented Bortz valuation figures for these five claimants (see McLaughlin

WDT (SP Ex. 6) at 11-12 (Chart 5); SP PFOF 317, 330) are as follows:

PS 34,40%
J5C 31.60%
CTV 17.40%
PTY' 7.20%

Canadian®  1.90%

' For purposes of the Basic Fund calculations, PTV's 2004 and 2005 augmented Bortz shares are
adjusted upward (and the other Bortz shares are adjusted downward) to account for PTV's non-
participation in the 3.75% or Syndex funds. See 1998-90 CARP Op. at 26 n.10 (“The Panel
agregs .. that PTV's Bortz share should be adjusted wpward to account for PTV's non-
participation in the 3,75% or Syndex funds.”); SP PFOF 317.

* To be conservative, we incorporate an adjustment to the Canadian share proposed by Canadian
witness Gary Ford to account for one system in 2004 that he believed was improperly excluded
from the sample due to a clerical error in the Bortz database. See Gary Ford WDT (CDN Ex. R-
2} at 21; 5P PFOF 330. The remaining shares are adjusted pro rata.
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To restate these valuations so that their relationship is preserved but the adjusted

percentages total 100%, the following calculation is performed:

3440X +31.60X + 1740X + 7.20X + 1.90X =100%

92.50X = 100%

X = 10810811 (adjustment factor)
Restated Bortz PS = 3440 x 1.0810811 =37.18919%
Restated Bortz JSC = 3160 x 1.0810811 = 34 162 16%
Restated Bortz CTV - 1740 x LOBIOBI] =18.81081%
Restated Bortz PTV = 7.20 x 1.0810811 =T.7T8378%
Restated Bortz Canadian = 1.0 x 10810811 = 2.05405%

100.0%
B. 2005

The 2005 augmented Bortz valuation figures for these five clatmants (see McLaughlin

WLIT (SP Ex. 6) at 11-12 (Chart 5); 5P PFOF 317, 330} are as follows:

P8 35.80%
I1sC 35.20%
CTV 14.10%
PTV T.05%

Canadian  1.65%




To restate these valuations so that their relationship is preserved but the adjusted

percentages total 100%, the following caleulation is performed:

35.80X + 35.20X + 14.10X + 7.05X + 1.65X = 100%

93.80X = 100%

X = 1.066098] (adjustment factor)
Restated Bortz PS - 3580 x 1.0660931  =38.16631%

Restated Bortz JISC 35,20 x 1.0660081 =37.52665%

Restated Bortz CTV = 14.10 x 1.0660981 =15.03198%
Restated Bortz PTV = 705 x 1.0660081 = 7 5] 50004
Restated Bortz Canadian = .65 x 1,06600981 = 1.75906%

100.0%



Step 2

We next calculate the Canadian share for each year as adjusted by the Ringold survey of
Canadian, PS and JSC content for 2004 and 2005, See SP PFOF 331-336. The JSC and PS
portions of the distant Canadian signals must also be calculated and will be added to their
respective shares in Step 3.

A, 2004

In 2004, carmage of distant Canadian signals equaled 2.05405% of the Basic Fund

rﬁy‘altim- This must be apportioned to Canadian, JSC and PS using the Ringold survey for 2004

as follows;

Canadian share of Signal 2.05405% x 5993 = 1.231077%
ISC share of Signal 2.0>405% x 2716 = 0.557825%
PS share of Signal 2.05405% x 1275 + 0.261866%
Other 2.05405% x 0016 0.003286%

2.05405%,
{see Ringold WDT (CDN Ex. 4-A) at Table 1; SP PFOF 335)

— e p—

' The apportionment factors have been recalibrated to equal 1,



As noted above, the Ringold survey contamed an “other programming” category.
Though the amount is very small, for added precision, we recalculate the Canadian, 15C and PS

shares to total 100%, after excluding the “other programming™ category, as follows:

1.231077X + 0.557825X + 0.261 866X = 2.05405%

2.0507T68X = 2.05405%

X=1.0016024
Canadian share of Signal 1.231077 x 1.0016024 = 1.23305%
JSC share of Signal 0.557825 x 1.0016024 = ().55872%
PS share of Signal 0261866 x 1.0016024 = 0.2622%%

2.05405%



B. 2005

In 2005, carmage of distant Canadian signals equaled 1.75906% of the Basic Fund

royalties. This must be apportioned to Canadian, JSC and PS using the Ringold survey for 2005

as follows:

Canadian share of Signal 1.75906% x 6037
JSC share of Signal 1. 75906% x 2991
P'S share of Signal 1.75906% x 0956
Crther 1.75906% x 0016

= 1.061946%
=10.526135%
={.168166%

0.0028 14%

1.75906%

(vee Ringold WDIT (CDN Ex. 4-A) at Table 1; SP PFOF 335}

Apain, we recalculate the Canadian, 15C and PS shares to total 100%, after excluding the

“other” programming category, as follows:

1.061946X + 0.526135X + QL 168166X

L.756247X = 1.75906

X=1.0016026
Canadian share of Signal 1061946 x 1.0016026
JSC share of Signal 0.526135 x 1.0016026
PS5 share of Signal 168166 x 1.0016026

= 1.75906%

= 1.06365%
= (1.52698%
= (L16844%

1.75906%



In this step, we apportion the Canadian signal to Canadian, PS and JSC by setting

previously calculated Canadian portion of the Canadian signals at 1.23305% (or by reducing

2.05405% by the combined PS/JSC portion) and adding 0.26229% to PS and 0.55872% to J8C,

The results are as follows:

Ps

JSC

PTV

Canadian

B. 2005

37.45147%
34, T2088%
18.81081%
7.78378%

1.2 %
100%,

In this step we apportion the Canadian signal to Canadian, PS and JSC by setting

previously calculated Canadian portion of the Canadian signals at 1.06365% and adding

0.16844% to PS and 0.52698 % to JSC.

The results are as follows:
Ps
ISC
CTV
PTV

Canadian

38.33475%
38.05363%
15.03198%
7.51599%

1.06365%
100%,



Step 4

We now have the relative valuations of five claimant groups (P8, JSC, CTV, PTV and
Canadian) expressed to represent a 100% universe. The next step is to combine this universe
with the remaining claimant groups {(Devotional and Music) for which final net shares have been
determined. Devotional receives the same share as in the 190072 ]Eligﬂtﬂd proceeding. See SP
PFOF 672-688. Music receives the shares determined by the Zarakas study in this proceeding.
See SP PFOF 350, This adjustment is achieved by reducing each of the shares of PS, 15C, CTV,
PTV and Canadian by 6.39375% in 2004 and 5.79375% in 2003 (the combined shares of
Devotional and Music).

The 2004 Basic Fond results are as follows:

Devotional 1.19375% net
PFTYV T.28611% net
Music 5.20000% net
PS 35.05692% nei
JSC 32.50091% net
CTY 17.60809"%% net
Canadian 1.15421% net

100



The 2005 Basic Fund results are as follows:
Devotional
PTV
Music
Ps

J5C

Canadian

1.19375% net
T08053% net
4.60000% net
36.11373% net
A5.84890% net

14.16107% net

L.00202% net
100%%
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Step 5
Step 5 combines the shares of J5C, CTV, PTV and Music into a single Settling Parties

share,

The final 2004 Basic Fund resulis are as follows:

Settling Parties 62.59512%; net

pPs* 35.05692% net

Devotional 1.19375% net

Canadian 1.15421% net
100

The final 2005 Basic Fund resulis are as follows:

Settling Parties 61.69050%, net

PS* 36.11373% net

Devotional 1.19375% net

Canadian 1.00202% net
100%%

* Note: The PS award is a ceiling. Seitling Partics believe that the substantial {and
increased) amount of non-compensable PS programming on WGN in 2004-05 provides a

substantial record basis for reducing the P8 award below their Bortz share. See SP PFOF 342-

348.
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1. 3.75% FUND CALCULATIONS

Step 1

We begin by calculating, for each year, the percentages for PS8, JSC, CTV and Canadian
relative to each other, derived from the Bortz survey as augmented by McLaughlin, see SP PFOF
309-324, as if these four claimant groups constituted 100% of the entire universe of claimant
ETOUpS.

A 2004

The 2004 augmented Bortz valuation figures for these four claimants (see MclLaughlin

WDT (SP Ex. 6) at 11 (Chart 4); SF PFOF 314-317, 330) are as follows:

Ps 34.90%,
J5C 32.00%
CTV 17.60%

Canadian’  1.90%

* To be conservative, we incorporate an adjustment to the Canadian share proposed by Canadian
witness Gary Ford to account for one system in 2004 that he believed was improperly excluded
from the sample due to a clerical error in the Bortz database. See Gary Ford WDT (CDN Ex. R-
2) at 21; SP PFOF 330. The remaining shares are adjusted pro rata.



To restate these valuations so that their relationship 15 preserved but the adjusted

percentages total 100%, the following calculation is performed.

490X +3200X + 17.60X + 1.90X  =100%

26 40X = 100%
X = 1.1574074 {adjustment factor)
Restated Bortz PS = 34.90 x 1.574074 = 40.393519%

Restated Bortz J5C J2.00x 1.574074 =37.03T03 7%
Restated Bortz CTV = 17.60 x 1.574074 = .370370%,

Restated Bortz Conadian

1.90 x 1.574074 = 2.199074%

100.0%

B. 2005
The 2005 augmented Bortz valuation figures for these four claimants (see McLaughlin

WDT (SP Ex. 6) at 11 (Chart 4); 8P PFOF 314-317, 330) are as follows:

PS 36.20%
18C 35.50%
CTvV 1 4.20%

Canadian 1.65%
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To restate these valuations so that their relationship is preserved but the adjusted

percentages total 100%, the following calculation is performed:

J520X + 35.50X + 14.20X + 1.65X = 1 (1%
37.55X = 0%,
x = 1.14220435 (adjustment factor)

Restated Bortz PS 3020 x 11422045 = 41 .347801%

Restated Bortz [SC 3550 x 1.1422045 = 40.548258%

Restated Borde CTY

1420 x 1.1422045 = 16.219303%

Restated Bonz Canadian 1.65 x 1.1422045 = 3re

100.0%,



We next calculate the Canadian share for each year as adjusted by the Ringold survey of
Canadian, PS and JSC content for 2004 and 2005, See SP PFOF 331-336. The ISC and IS
portions of the Canadian signals must also be calculated and will be added 1o their respective
shares in Step 3.

A 2004

In 2004, carriage of distant Canadian signals equaled 2_19907% of the 3.75% Fund

royalties.”

Canadian share of Signal 2.19907% x .5993 = 1.31 700304
JSC share of Signal 2.19907% x 2716 = 0.597200%
PS share of Signal 2.19907% x 1275 = (.280354%
COither 200y x D01 6 = (L3518

2.19907%

(see Ringold WDT (CDN Ex_ 4-A) at Table 1; SP PFOF 335)

" The apportionment factors have been recalibrated to equal 1.

L




As noted above, the Ringold survey contained an “other programming” calegory.
Though the amount 15 very small, for added precision, we recalculate the Canadian, JSC and PS

shares 1o total 100%, after excluding the “other programming” category as follows:

13170993 + 0.59T200X + 0.280354% £ 2.19907%
2.195556X =2.19907%
X=1.001602
Canadian share of Signal 1.317993 x 1.001602 = 1.320105%
15C share of Signal 0.5972089 x 1.001602 = (L5998 166%
PS share of Signal 0.280354 x 1.001602 = (L.2R0803%
2. 16895%
B. 2005
In 2005 carriage of distant Canadian signals equaled 1 88464%,
Canadian share of Signal 1.88404% x 6037 = 1.137756%
J8C share of Signal 1 .BB464% x 209 g 0, 563695%
PS share of Signal 1. BB464% x 0956 = 018017 1%
Chther 1.B8464% x 0016 e 00301 5%
1.88464%

{see Ringold WDT (CDN Ex. 4-A) at Table 1; SP PFOF 335)
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Again, we recalculate the Canadian, JSC and P'S sharces to total 100%, afier excluding the

“other” programming category, as follows;

LI3TTS0X+ 0563005 X+ 0.180171X

1LBR1622X

Canadian share of Signal
I5C share of Signal

P'S share of Signal

= 1.88464%

X= 1001603

L3756 x 1.001603
(.563695 x 1.001603

0.IB0171 x 1.001603

i

| .85464%

1.139579%
0.564598%

(.1 80460%,
| .B8464%
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I this step, we add the JSC and PS5 portions of the Canadian signals to their respective
shares, while concomitantly reducing the Canadian share of the Canadian signals by that amount.

A. 2004

We apportion the Canadian signal to Canadian, PS and JSC by setting previously

calculated Canadian portion at 1.3201 1% and adding 0.28080% to PS and 0.59817% to J5C:

PS 40.67432%
J1SC 37.63520%%
cTV 20.37037%
Canadian Signal 1.32011%
| 0%
B. 20015

We apportion the Canadian signal to Canadian, PS5 and JSC by setting previously

caleulated Canadian portion of the Canadian signals at 1.13938% and adding 0.18046% to PS

and 0.56460% o JSC:

PSs 41.52826%
IsC 41.11286%
CTV 16.21930%
Canadian Signal 1.13958%
100
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Step 4
We now have the relative valuations of four claimant groups (PS, JSC, CTV and

Cangdian} expressed to represent a 100% universe. The next step is Lo combine this universe
with the remaming claimant groups - Devotional and Music (PTV does not participate in the
3.75% Fund). Devotional receives the same share of the 3.75% Fund as in the 1990-92 litigated
proceeding. See SP PFOF 672-688. Music receives the shares determined by the Zarakas study
in this proceeding. See SP PFOF 150, This final adjustment 1s achieved by reducing each of the
shares of P8, JSC, CTV and Canadian by 6.10725% in 2004 and 5.50725 in 2005 (the combined

shares of Devotional and Music).

The 2004 3.75% Fund results are as follows:

Dievetional 0.90725% net

Music S 200 % net

rs IR TH24% net

JSC 35.33673% nct

TV 19.12630%, net

Canadian 1.23948% net
100
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The 2005 3.75% Fund results are as follows:
Devational
Music
I's
JSC
CTV

Canadian

0.90725% net
460000 % net
39.24120% net
JE.B4867% net
15.32607"% net

LO7682% net
100 %

Because PTV does not participate in the 3.75% Fund, its share is zero {or both 2004 and

2005.
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Step 5

Step 5 combines the shares of 15C, CTV and Music inte a single Settling Parties share.

The final 2004 3.75% Fund resalis are as follows:

Settling Parties 59.66303% net

pst 3B.19024%, net

Devotional (.90725% net

Canadian 1.23948% net
1M s

The final 2005 3.75% Fund results are as follows:

Settling Parties 58.77473% net

Ps* I24120% net

Devotional 0.90725% net

Canadian L7682 % net
1M ¥

* Note: The PS award is a ceiling. Settling Parties believe that the substantial {and

increased ) amount of non-compensable PS programming on WGN in 2004-05 provides a

substantial record basis for reducing the PS award below their Bortz share. See SP PFOF 342-

348,
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