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 My name is John E. Calfee.  I am submitting this testimony in the Rebuttal 

Phase of the Copyright Royalty Judges’ proceedings in the matter of the Distribution of the 2000, 

2001, 2002, and 2003 Cable Royalty Funds.  I offer this testimony on behalf of the Canadian 

Claimants Group (CCG) and not as an employee of the American Enterprise Institute, which 

does not take institutional positions on specific legislation, litigation, or regulatory proceedings.  

I have been asked to address the written and oral direct testimonies of Linda M. McLaughlin and 

Harold Singer, with reference to other testimony when necessary. 

 

1. Qualifications 

 

 I received my Ph.D. in economics in 1980 from the University of California at Berkeley.  

My dissertation was on potential demand for electric vehicles.  The goal of that research was to 

estimate consumer demand for products that were not in the marketplace.   To deal with the fact 

that the market could not provide prices and thus could not permit consumers to reveal their 

valuation of competing products, I used a combination of survey research and econometric 

methods developed by my thesis supervisor, Daniel McFadden.  My first job after receiving my 

Ph.D. was at the Bureau of Economics at the Federal Trade Commission, where I was a staff 

economist and later a Deputy Assistant Director and Special Assistant to the Director of the 

Bureau of Economics.  At the FTC, I became familiar with interactions between government and 

industry and observed the ways in which government regulators took account of the preferences 

and interests of various parties affected by their regulations, including the role of public 

comments in regulatory rulemaking.  When at the FTC and since then, most of my research and 

publications have focused on the operation of regulated markets.  Among the specific topics I 

have written on are:  the measurement of consumer demand in the absence of actual market  
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prices (as in my research with Clifford Winston on the value of avoiding congestion when 

commuting), the influence of regulation on health information in food advertising and on the 

content of pharmaceutical advertising, the impact of price regulation on research and 

development, and the interactions between the pharmaceutical industry and the Food and Drug 

Administration.  I have also testified in hearings before the U.S. House of Representatives and 

the U.S. Senate, and before the Food and Drug Administration. 

 Finally, I provided written rebuttal testimony for the Canadian Claimants Group in the 

1990-1992 and 1998-1999 Cable Royalty Distribution Proceedings.  I was not called to provide 

oral testimony in either hearing, however. 

 A copy of my CV is attached as Appendix A. 

 

2. McLaughlin Testimony 

 

 I address three main points in the McLaughlin testimony:  (1) Whether the compulsory 

licensing system for distant signal fees is completely arbitrary; (2) The relationship between 

distant signal carriage fees and relative value; and (3) The value of Canadian distant signals 

carried by systems paying the minimum fee. 

 

A. Is the compulsory licensing system for distant signal copyright royalties 

completely arbitrary? 

 In her testimony, McLaughlin states that that “The payment rules [for distant signal fees] 

are arbitrary; they were established by legislative compromise, not relative market value.” 

(McLaughlin Written Direct at 3.)  In support, she cites (Id. at 3, n. 4) the November 19, 1982 

findings of the Copyright Royalty Tribunal:  “The rates were established as a legislative 

compromise, they are arbitrary, and they were intended to require only a minimum payment on 

the part of cable operators [footnote in original omitted].”  (Copyright Royalty Tribunal 

Adjustment of the Royalty Rate for Cable Systems, Docket No. CRT 81-2, Nov. 19, 1982, 47 FR 

52146 at 54.)  In general, her testimony suggests that the compulsory licensing plan generating 

the fees at issue in these hearings is arbitrary and therefore the fees cannot be related to relative 

value.  The purpose of this compulsory licensing plan, however, is to avoid the huge transaction 
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costs that would be required for direct negotiations among a large number of buyers and sellers 

of programming content.  The task is greatly complicated by the fact the systems must import 

entire signals (i.e., everything that is broadcast by a specific Canadian, Mexican or American 

distant station), rather than selecting specific programs for distant carriage.  A recent report from 

the U.S. Copyright Office describes the plan’s origins:   

“At the time, it was not realistic for hundreds of relatively small cable operators to 

negotiate individual licenses with dozens of copyright owners, so a practical 

mechanism for clearing rights was needed. As a result, Congress created the 

Section 111 statutory license.  Section 111 permits cable systems to carry distant 

broadcast signals, while compensating copyright owners for the public 

performance of their works, without the transaction costs associated with 

marketplace negotiations for the carriage of copyrighted programs.” (Satellite 

Home Viewer Extension and Reauthorization Act Section 109: a Report of the 

Register of Copyrights, U.S. Copyright Office, June 2008, at 3.) 

 

 Any such compulsory licensing system is bound to introduce anomalies (as explained in 

more detail below), including seemingly arbitrary fees.  But the parties with the greatest interest 

in the compulsory licensing system at issue – including cable system owners and the diverse 

groups of owners of programming copyrights – were involved in creating these arrangements.  

(See House Report No. 94-1476, 17 USC §111, at. 8, below.)  These and other interested parties 

have been free to suggest modifications during the many years in which the system has been in 

force.  As a result, it is most unlikely that the licensing fee arrangements being enforced by 

Copyright Royalty Judges are completely arbitrary and bear no relationship to the underlying 

economic forces or to the preferences of copyright owners and cable system operators.  Indeed, it 

is clear from various sources that the compulsory licensing system is a creature of legislation 

informed by continued industry input (from both buyers and sellers of distant programming), and 

that the industry has adapted its practices to these rules.  For example, the June 2008 report  of 

the Register of Copyrights, “Satellite Home Viewer Extension and Reauthorization Act Section 

109 Report,” notes that “Congress enacted Section 111 after years of industry input . . .” (at. i), 

and that “Any changes to the Section 111 statutory structure will disrupt settled expectations” (at. 

ix).  The National Association of Broadcasters, in its July 2, 2007 comments to the U.S. 

Copyright Office (“Comments of the National Association of Broadcasters,” In re Section 109 

Report to Congress, Docket No. 2007-1, at. 24-25), emphasized that historic FCC carriage rules, 

including carriage rates, “reflected market realities that continue to exist today, and have 
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produced longstanding carriage patterns upon which stations, cable operators, and cable 

subscribers have come to rely” (p. 25).  

 In fact, there are numerous ways in which essential features of the fee system reflect 

economic and institutional realities.  An example is the assignment of DSE values to various 

classes of distant signals, something the McLaughlin testimony criticizes in some detail. 

(McLaughlin Written Direct at 6-7).  On the whole, these assignments appear to reflect the nature 

of the programming carried by these classes when DSE values were assigned.  Thus distant 

network-affiliated stations mainly carried programs that were also available locally, although not 

necessarily in the same time slots.  Similarly, to varying degrees, the same would be true of 

public television stations to the extent they broadcast programming obtained through the Public 

Broadcasting Service.  The Canadian stations, on the other hand, carried large amounts of unique 

programming that was not otherwise available to American systems.  All this is consistent with 

the relative magnitude of DSE values. 

 Much of this reasoning is illustrated in the House of Representatives report on 17 U.S.C. 

§ 111, the governing statute.  That report states: 

By contrast, their retransmission of distant non-network programing by cable 

systems causes damage to the copyright owner by distributing the program in an 

area beyond which it has been licensed. Such retransmission adversely affects the 

ability of the copyright owner to exploit the work in the distant market. It is also 

of direct benefit to the cable system by enhancing its ability to attract subscribers 

and increase revenues. For these reasons, the Committee has concluded that the 

copyright liability of cable television systems under the compulsory license should 

be limited to the retransmission of distant non-network programing. 

 

In implementing this conclusion, the Committee generally followed a proposal 

submitted by the cable and motion picture industries, the two industries most 

directly affected by the establishment of copyright royalties for cable television 

systems. Under the proposal, the royalty fee is determined by a two step 

computation. First, a value called a “distant signal equivalent” is assigned to all 

“distant” signals. Distant signals are defined as signals retransmitted by a cable 

system, in whole or in part, outside the local service area of the primary 

transmitter. Different values are assigned to independent, network, and 

educational stations because of the different amounts of viewing of non-network 

programing carried by such stations. For example, the viewing of non-network 

programs on network stations is considered to approximate 25 percent. These 

values are then combined and a scale of percentages is applied to the cumulative 

total. (House Report No. 94-1476, 17 U.S.C. §111, p. 8.) 
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B. The relationship between distant signal carriage fees and relative value. 

 The fee generation system at issue in these proceedings can be broken into two 

components:  (1) the determination of distant signal royalty fees to be paid by cable systems; and 

(2) the allocation of aggregate paid-in fees to various signal types.  I address the pay-in structure 

first, and then turn to allocation.  In both cases, the last Copyright Arbitration Royalty Panel 

(CARP) has emphasized that the goal is not to ascertain the actual market value of various 

programming, but only the relative value of programming. (CARP, In the Matter of Distribution 

of 1998 and 1999 Cable Royalty Funds, Oct. 21, 2003, at 10 ff.). 

 McLaughlin states that royalty fees for distant signals bear no relationship to relative 

value.  Her first argument in support of this proposition is that fees are generated by a 

compulsory licensing system that was “established by legislative compromise, not relative 

market value.” (McLaughlin Written Direct at 3; Transcript of McLaughlin Oral Testimony at 

628.)  From this, she infers that fees must be unrelated to relative value.  This conclusion is not 

warranted.  The simple fact that fees arise from compulsory licensing law does not imply that 

fees are unrelated to relative value.  As I described above, the compulsory licensing mechanism 

used for distant signal carriage fees was not constructed in a completely arbitrary fashion, but 

rather was the result of compromises among interested parties including those paying and those 

receiving royalties, all with the goal of eliminating unreasonably costly transactions in favor of a 

simple fee structure that is designed only to provide a reasonable relationship, on average, among 

the various interests. 

 McLaughlin also describes how the compulsory licensing system can create anomalous 

outcomes.  For example, a higher-valued signal might generate a lower fee than a less-valued 

signal. (McLaughlin Written Direct at 3-4.)  In her numerical example, she shows that if two 

signals provide different relative value ($25 and $75), but generate the same fees ($20 each), 

there will either be a disparity between relative values and fee allocation, or a disparity between 

relative value and what is actually paid for the signals.  But this anomaly is simply a result of 

setting equal fees for two signals in the same class.  This kind of thing is unavoidable in a 

compulsory licensing mechanism, simply because fees are not separately negotiated for each 

distant signal. 
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   To address McLaughlin’s claim that fees and relative values are essentially unrelated, 

one has to examine how the fee system works in practice.  Much of McLaughlin’s testimony 

focuses on specific aspects of fee calculation for systems that subscribe to more than one distant 

signal.   An examination of these aspects of compulsory licensing system reveals strong 

relationships between fees and the relative value of distant signals. 

 i. Carriage fees and service tiers:  One aspect of the fee system addressed by 

McLaughlin is that royalties are calculated as a percentage of cable system revenues for the 

relevant service tiers.  Because systems can exercise considerable discretion in arranging tiers, 

the effect is to alter royalties fees paid in even when distant signal carriage is unchanged.  In 

particular, systems probably reduce carriage fees by placing distant signals in relatively low-

priced tiers, which reduces copyright royalties because they are calculated as a percentage of tier 

revenues.  This applies to all distant signals, however, and appears to have no bearing on the 

extent to which fees for various distant signals are correlated with relative value. 

 ii. The designation of 3.75% signals:  McLaughlin also describes the arbitrariness 

of the designation of 3.75% signals.  Under certain circumstances, when a system imports two or 

more distant signals, one or more of those signals must be paid for at the 3.75% rate, in which 

case the signal generates a fee of 3.75%, nearly four times the 0.956% for the first signal.  When 

the cable operator can select which signal to treat as the 3.75% signal or signals by designating 

one or more signals as “permitted”, the designation made by the cable system may be seen as 

arbitrary.  The McLaughlin testimony emphasizes that this anomaly is “not minor” (McLaughlin 

Written Direct at 6).  The testimony simply describes the 3.75% system, however.  It does not 

provide any reason to think that the anomaly’s practical effects would be significant, however, 

nor does it suggest how to deal with the anomaly.  Suppose a system initially carries one distant 

signal and pays the minimum fee of 0.956%.  Suppose it adds a second signal that triggers a 

3.75% designation.  That increases the fee from 0.956% to 4.706% (3.75% + 0.956%).  But the 

system could simply drop the first signal and replace it with the second one, keeping the fee at 

0.956%.  By choosing to keep both signals, the system reveals that each one is worth at least the 

difference between the minimum fee and the new fee, i.e., 3.75%.  For example, suppose a 

system is considering the carriage of two distant signals, one with a value to the system of 3.5% 

and the other, 2.5%.  Either signal would be worth carrying while paying the minimum fee of 
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0.960%, but the first signal would provide more value (3.5%), yielding a net value after fees of 

2.54% (3.50% minus 0.96%).  If the system adds the second signal, total value would increase to 

6.0%, but total fees would increase by 3.75%, from 0.96% to 4.706%, so that net value would 

decrease from 2.54% to 1.294% (6.0% minus 4.706%).  The system would stick with just the 

first signal even though the two signals together would be worth substantially more than the total 

fee including the 3.75%.  This reflects the fact that the first signal is a relative bargain, costing 

only the minimum fee, compared to the second signal, which costs 3.75%.  If the system carries 

both signals, each must be worth at least 3.75%.  If both signals were worth 3.5%, for example, 

carriage of just one would yield net value of 3.5% - 0.96% = 2.54%, while carriage of both would 

yield net value of 7.0% - 4.706% = 2.29%, which is less than the 2.54% yield from carrying only 

one signal.  

 This logic carries through regardless of which signal is designated as the 3.75% signal.  A 

reasonable way to deal with this situation is to split the royalties equally among the originators of 

the signals.  I have been informed that in order to reflect these conditions, Cable Data 

Corporation (CDC) has examined the cable systems that carried a distant Canadian station and 

paid 3.75% royalties and reallocated the royalties so that both distant signals receive an equal 

allocation of the combined base and 3.75% royalty payments. 

 iii.  The impact of the declining fee scale for multiple distant signals:  A third 

aspect of the fee schedule for distant signals discussed by McLaughlin is the declining or 

“sliding” fee scale: 0.956% of the system’s gross receipts for the first DSE, 0.630% for the 

second through fourth, and 0.296% for the rest (these rates were slightly lower during period 

2000-1).  This sliding scale is the outcome of the legislative process discussed above as involving 

the parties with the greatest interest in constructing a reasonably efficient mechanism to eliminate 

the costs of multitudes of separate negotiations and transactions.  The fee schedules in effect in 

2000 through 2003, i.e., the actual royalty rates and the revenues required to be a Form 3 system, 

were the result of settlement of the inflation rate adjustment proceeding between cable operators 

and copyright owners.  (See Library of Congress, Adjustment of Cable Statutory License Royalty 

Rates. 65 Fed Reg. 64622 (Oct 30, 2000).)  The fee schedule is also a reasonable way to deal 

with the economic reality that not all distant signals are of equal value, so that systems tend to 

select the most valuable signals first when deciding which and how many signals to import.  The 
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designation of which of two or more signal generates the initial, largest fee, is often arbitrary, 

however.  McLaughlin argues that this is a significant flaw in the compulsory licensing system.  

But as she points out in her written testimony, “As a practical matter, during 2000-03 only a very 

small amount of importation occurred above one DSE.  The average subscriber in Form 3 

systems with distant signals received 1.2 DSEs.” (McLaughlin Written Direct at 8.) 

 The declining fee schedule appears to be an example of how seemingly striking 

anomalies in compulsory licensing can turn out to be of little practical importance.  This is 

illustrated in a series of calculations of fee data.  The rebuttal testimony of David Bennett in the 

prior distribution proceedings over the 1998 and 1999 royalty pool testimony included the results 

of a “min/max” exercise in which Canadian base rate royalties were calculated twice, once with 

the Canadian distant signal designated to generate the highest possible fee (0.893% at the time, 

rather than 0.956% for the present proceedings), and again with a Canadian signal designated to 

generate the lowest possible fee (usually the 0.563% rate then used for 2
nd

 through 4
th

 signals), 

depending on the number of signals actually carried by each cable system carrying a Canadian 

distant signal. The results, based on the Bennett testimony, are reproduced in Table 1.  (See 

Exhibit CDN-5, Tab C, at 4-5.) The difference was quite small.  For period 1999-2, for example, 

the maximum amount of $1,428,206 is only about 10% greater than the minimum amount of 

$1,293,624.   

 

 

       

Table 1: 

Base Royalty Fee Min/Max Calculation, 

1991-2, 1992-2, 1998-2, and 1999-2 

Accounting 

Period 

Minimum 

Canadian 

Base Rate 

Royalties 

Actual CDC 

Allocation 

of Base Rate 

Royalties 

Maximum 

Canadian 

Base Rate 

Royalties 

Min Base 

Fee As % of 

Actual 

Min Base 

Fee As % of 

Actual 

1991-2 $1,010,951  $1,262,459  $1,573,058  80.08% 124.60% 

1992-2 $1,072,095  $1,337,176  $1,654,633  80.18% 123.74% 

1998-2 $1,050,862  $1,097,286  $1,183,725  95.77% 107.88% 

1999-2 $1,293,624  $1,317,249  $1,428,206  98.21% 108.42% 
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 In the present hearings, rebuttal testimony from Jonda Martin, President of the Cable Data 

Corporation, will provide a new min/max analysis for the years 2000 through 2003.  The results 

of Ms. Martin’s analysis are presented in Table 2.  Just as in the prior proceeding, the differences 

are quite small.  For the year 2003, for example, the maximum amount of $4,019,290 is about 

11% greater than the minimum amount of $3,622,282. 

 

Table 2: 

Base Royalty Fee Min/ Max Calculation, 2000-2003 

  

Year 

Minimum 

Canadian 

Base Rate 

Royalties 

Actual CDC 

Allocation of 

Base Rate 

Royalties 

Maximum 

Canadian 

Base Rate 

Royalties 

Min Base 

Fee 

As % of 

Actual 

Max Base 

Fees 

As % of 

Actual 

2000 $2,649,851 $2,760,030 $2,899,995 96.01% 105.07% 

2001 $2,844,414 $2,947,551 $3,087,415 96.50% 104.75% 

2002 $3,298,580 $3,456,589 $3,660,761 95.43% 105.91% 

2003 $3,622,282 $3,800,001 $4,019,290 95.32% 105.77% 

 

As can be seen, the CDC fee allocation is roughly the mid-point, within about 5% in either 

direction, of the highest and lowest possible royalty allocation for Canadian signals. It is clear 

that during 2000-2003, as in 1998-1999, fee generation as reported by CDC is quite robust with 

respect to the assignment of the order of signals and their sliding fees. 

 iv.  The assignment of DSE values to classes of distant signals:  Finally, a fourth 

aspect of the distant signal fee schedule discussed by McLaughlin pertains to the assignment of 

0.25 versus 1.0 DSE to various classes of distant signals.  Her testimony argues that Canadian 

signals are 1.0 DSE even though they carry significant programming that is duplicative of local 

programming, as do network stations, which are only 0.25 DSE signals.  The testimony does not 

indicate the extent of duplicative programming, however, and evidence produced in the CCG’s 

direct case indicates that the bulk of Canadian distant signal programming is Canadian in origin. 

(See Testimony of Janice de Freitas, Exhibit CDN-1 at 6-8, and Tab CDN-1-Q.)  In any event, 

this is essentially just a criticism of the legislative findings that led to the structure of the 

compulsory licensing system.  In my earlier discussion of how the compulsory licensing was 

CORRECTED 
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created through legislation, it was clear that the determination of DSE weights was informed by 

discussion among the interested parties of such central issues as the extent of duplicative 

programming among distant and local signals. 

 

C. The value of Canadian distant signals carried by systems paying the 

minimum carriage fee. 

 Cable systems that carry 1.0 DSE or less are required to pay as the minimum fee, the base 

rate fee for 1.0 DSE, equal to 0.956% of combined revenues from the highest tier including a 

distant signal plus lower tiers (i.e., gross receipts).  McLaughlin states that when cable systems 

pay the minimum fee, there is no reason to think that the distant signals carried by those systems 

provide significant value to those systems (McLaughlin Written Direct at 7-8).  In particular, 

McLaughlin argues that distant Canadian signals can be assumed to be of negligible value to 

systems that carry no other distant signal and therefore pay the minimum fee.  The implication is 

that to extent that the pool of paid-in fees consists of minimum fees from systems that subscribe 

to one or more distant signals, there is no reasonable way to assign relative value to these distant 

signals. 

 There are several reasons why we can assume that even for minimum-fee systems, all or 

nearly all distant Canadian signals are of substantial value, often comparable to or exceeding the 

minimum fee.  The switch of WTBS from a broadcast signal to a cable network in 1998 provides 

a useful natural experiment for assessing the value of Canadian distant signals.  In my rebuttal 

testimony in the 1998-1999 proceedings, I briefly noted that many Canadian signals were carried 

by systems paying the minimum fee, but that many or most of the those systems had previously 

carried Canadian signals in addition to a 1.0 DSE signal.  In that analysis, I relied partly upon 

data from the CDC.  For the current proceedings, I requested more comprehensive data from 

CDC.  One item I also initially reviewed was Settling Parties’ Exhibit SP-7, which was a report 

titled CDINDEX, containing a printout of detailed data by cable system.  However, the report 

was incomplete for several years leading up to the WTBS switch in 1998; in particular, Exhibit 

SP-7 lacked information on WTBS carriage in the relevant years.  I have since been provided 

with an updated version of this report containing complete data sets including TBS carriage.  The 

replacement CDINDEX list of detailed cable system data is provided as Exhibit CDN-R-2-A to 
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my testimony.   CDC also provided me with the data for Table 3, below.   

            The CDC data show that in the period 1997-2, just before the WTBS switch, 95.2% of 

cable systems carried WTBS, which was a 1.0 DSE signal.  Systems that also carried a Canadian 

distant signal had to pay at least the base fee of 0.956% plus 0.630% (the fee for a second DSE) 

of gross receipts.  This indicates that for a typical system, the first Canadian distant signal was 

worth at least 0.630%.  Canadian signals that were valued at less than 0.630% (which was also 

charged for the 3
rd

 and 4
th

 distant signal) would not have been carried.  

 Let us suppose, as the McLaughlin testimony suggests, that many of the Canadian signals 

carried after the WTBS switch were worth relatively little – say, 0.5% or less of gross receipts.  If 

so, most of those signals would not have been carried before the WTBS switch because they 

would have incurred a fee of 0.63% after paying the basic fee for WTBS itself.  McLaughlin’s 

argument therefore predicts that we should observe a disparity between Canadian signal carriage 

before and after the WTBS switch, with substantially fewer signals being carried before the 

switch.  This can be tested with data.   Table 3 presents data for periods 1990-1 (the first half of 

1990) through 2003-2 (the second half of 2003) on Form 3 systems (which account for almost all 

royalties).  The table displays the number of Form 3 systems, the number and percentage of Form 

3 systems with zero DSEs, the number with 1 or more Canadian distant signals, the number with 

exactly one Canadian distant signal, the number with two or more, and the number of Form 3 

systems for which a Canadian distant signal is the only distant signal carried.  It can be seen that 

during 1990-1 through 1997-2, periods in which WTBS was classified as a distant signal, very 

few systems carried only a Canadian signal and no other distant signal (2 systems at the most) – 

reflecting the fact that nearly all systems already carried WTBS at 1.0 DSE.  This means that 

practically all systems importing a Canadian distant signal incurred a fee of 0.630%.  Between 61 

and 68 systems carried one or more Canadian distant signal, along with one or more other distant 

signals.  Of those, between 47 and 51 (48 in 1997-1, 51 in 1997-2) carried exactly one Canadian 

distant signal. 

Additional information about the value of Canadian signals can be inferred from the facts 

that virtually no systems carried only a single Canadian signal and no other distant signal, and 

that many systems carried more than one Canadian signal (again, see Table 3).  The value of 

individual Canadian signals is bound to vary greatly among the various cable systems, as 



 -12- 

reflected in the frequent decision to carry more than one signal.  It is most unlikely that each 

system importing a single signal happened to value it at exactly 0.63% or slightly more.  Far 

more likely is that valuations, while all being at least 0.63%, ranged well beyond that.  Similar 

reasoning, albeit with less force given the fewer number of signals involved, applies to the 2
nd

 or 

3
rd

 or 4
th

 signals in systems that imported more than one Canadian distant signal.  The June 2008 

report of the Register of Copyrights, “Satellite Home Viewer Extension and Reauthorization Act 

Section 109 Report,” emphasized that “Section 111 has proven to be an efficient mechanism to 

clear copyrighted works at below-market rates” (at. vii). Also, in its July 2, 2007 comments to the 

U.S. Copyright Office (“Comments of the National Association of Broadcasters,” In re Section 

109 Report to Congress, Docket No. 2007-1) The National Association of Broadcasters pointed 

out that even the most expensive signals, 3.75% signals, provide copyrighted programming at 

“below market” rates  (at 22).  There seems to be no reason why Canadian signals would be an 

exception to this general observation. 

 In 1998-1, immediately after the switch, 51 systems carried a single Canadian signal.  

During 2000-2 through 2003-2, between 47 and 53 systems carried a single Canadian signal.  

Clearly, the WTBS switch had virtually no impact on cable operator’s decision to carry Canadian 

distant signals– neither on the number of systems importing a single Canadian signal nor on the 

number importing more than one Canadian signal.  These numbers strongly indicate that even in 

systems paying the minimum carriage fee, Canadian signals provided significant value equal to 

or exceeding the 0.63% fee.  Moreover, recalling why most of these signals were probably worth 

substantially more than 0.63% before the switch, there are sound economic reasons to think the 

signals imported for minimum fee system were probably worth at least 0.63% and in most cases, 

substantially more.  An alternative scenario, of course, is that Canadian signals simply declined 

substantially in value after the WTBS switch but happened to be picked at the same rate because 

of other, unknown factors.  That scenario does not seem plausible.  Certainly, the McLaughlin 

testimony provides no support for such a scenario. 
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Table 3: 

Canadian Distant Signal Carriage, 1990-2003 

 

Accounting 
Period 

 Num. of 
Form 3 

Systems  

 Form 3 
Systems 

with 0 
DSEs  

 0 DSE 
Systems 
as % of 
Total  

Systems 
with 1 or 

more 
Canadian 

Distant 
Signals 

Systems 
with 1 

Canadian 
Distant 
Signals 

Systems 
with 2 or 

more 
Canadian 

Distant 
Signals 

Systems 
with only 
Canadian 

Distant 
Signals 

1990-1 2,105 16  0.760% 68 50 18 0 

1990-2 2,124  12  0.565% 67 48 19 0 

1991-1 2,200  13  0.6% 68 48 20 0 

1991-2 2,202  12  0.5% 63 46 17 0 

1992-1 2,250  14  0.6% 65 47 18 0 

1992-2 2,271  16  0.7% 66 48 18 1 

1993-1 2,347  14  0.6% 66 47 19 1 

1993-2 2,287  15  0.7% 68 49 19 2 

1994-1 2,241  10  0.4% 66 49 17 2 

1994-2 2,213  14  0.6% 63 49 14 1 

1995-1 2,242  12  0.5% 64 50 14 1 

1995-2 2,301  12  0.5% 63 49 14 2 

1996-1 2,343  15  0.6% 61 47 14 2 

1996-2 2,383  26  1.1% 61 48 13 2 

1997-1 2,334  36  1.5% 62 48 14 2 

1997-2 2,346  40  1.7% 65 51 14 2 

1998-1 2,344  459  19.6% 66 51 15 25 

1998-2 2,363  437  18.5% 65 51 14 25 

1999-1 2,312  382  16.5% 59 45 14 20 

1999-2 2,296  378  16.5% 62 48 14 22 

2000-1 2,307  380  16.5% 63 48 15 22 

2000-2 1,898  311  16.4% 58 47 11 22 

2001-1 1,853  325  17.5% 60 49 11 21 

2001-2 1,818  312  17.2% 65 53 12 20 

2002-1 1,759  306  17.4% 62 50 12 17 

2002-2 1,723  308  17.9% 65 48 17 18 

2003-1 1,687  300  17.8% 63 50 13 21 

2003-2 1,648  272  16.5% 62 49 13 22 

 

Source:  CDC. 
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  3. Singer Testimony 

 

 Singer’s testimony focuses on the role of “changed circumstances” between the copyright  

royalty proceedings for years 1990-1992, 1998-1999, and 2000-2003.  When the CARP used the 

fee generation method to award an increased share of copyright royalties to the Canadian 

Claimants Group in the 1998-1999 distribution proceedings, compared to its share in the 1990-

1992 proceedings, the CARP and the Canadian Claimants Group cited several changed 

circumstances – most of them triggered by the WTBS switch at the end of 1997 – to explain why 

the Canadian Claimants Group share should be larger and why the fee generation method 

calculated a larger share for the Canadian Claimants Group.  Singer’s argument is that if similar  

changed circumstances did not occur between the 1998-1999 and 2000-2003 periods, there is no 

reason to apply the fee generation method to data from 2000-2003.  Rather, awards should be 

identical to the results of applying the fee generation to the 1998-1999 data.  

 I believe this reasoning is unsupportable for three reasons.  The first is that there is no 

reason to expect large, identifiable factors (particularly recurring factors) to be the prime causes 

of significant changes in relative values.  The cumulative effects of relatively small changes can 

also be substantial, even if no large change can be identified.  That is typical of markets 

generally. 

 The second problem with Singer’s exclusive focus on large, identifiable factors is that 

relative values may be influenced by factors that cannot be identified at all, or if identified, are 

impossible to measure.  For example, CBC programming has received numerous awards in 

recent years.  Whether these awards reflected increased relative values, or even influenced those 

values, is probably impossible to determine.  One can imagine many other potential factors – 

demographic changes in cable system communities, for example, or unexpected impact from 

DVD usage or even the altered fortunes of sports teams – which could exert substantial influence 

on cable system operators’ choice of distant signals and the pricing of service tiers, without our 

being able to estimate the influence of those factors on relative values.  

 Third, there seems to be no reason why the fee generation results based on 1998-1999 

data would be preferred over results using data for the years in which the royalties in question 

were actually collected.  A chief virtue of the fee generation method is that despite its limitations, 
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it automatically takes account of whatever forces were at work during the relevant periods.  This 

is clear from the CARP report of the distribution of 1998-1999 fees.  After first discussing at 

length the impact of the WTBS switch, and then addressing the use of the fee generation method 

for the CCG award, the report noted, “Other than a substantial increase in relative shares of 

actual fees generated of both the Basic Fund and 3.75% Fund, the Panel does not discern any 

changed circumstances that would significantly affect the Canadians award.” (CARP, In the 

Matter of Distribution of 1998 and 1999 Cable Royalty Funds, Oct. 21, 2003, at 74).  And later, 

“An assessment of changed circumstance, based upon an approximate doubling of relative fees, 

implicates a substantial increase from the last award . . .” (CARP, In the Matter of Distribution of 

1998 and 1999 Cable Royalty Funds, Oct. 21, 2003, at 74). 

 The function served by the fee generation method is similar to that of the successive 

Bortz surveys used in cable royalty distribution proceeding, which provided useful evidence on 

relative value without identifying any particular factors in the marketplace that might have 

affected those relative values.  However, a new Bortz survey was required for each period for 

which the allocation of fees was at issue; previous survey results were bound to be less useful 

than those from a new survey conducted at the appropriate time.  Thus, the CARP report of the 

distribution of 1998-1999 fees noted (CARP, In the Matter of Distribution of 1998 and 1999 

Cable Royalty Funds, Oct. 21, 2003, at 31):   

“We note here that JSC adduced substantial evidence of changed circumstances 

for the purpose of supporting an increase in JSC’s 1990-92 award [n. 14 omitted].  

See generally JSC PFFCL 174-83.  The Panel need not address this evidence.  The 

Bortz survey, which subsumes all conceivable relevant changes, provides a much 

more reliable and objective measure of relative value.”  

 

Thus, rather than use the 1998-1999 date for the fee generation method, it makes far more 

sense to use 2000-2003 data.  These data reflect, albeit imperfectly, the course of events since 

1998-1999, including the impact of changes in the number and variety of signals available for 

carriage, changes in perceived attractiveness of programming, and other factors too numerous or 

too little understood to be listed here.  The virtues of using recent data are borne out by much of 

the data provided by Singer.  His Figure 4 presents data on the number of subscribers to U.S. and 

Canadian distant signals for 1998-1999 and 2000-2003.  Subscribers to United States signals 

increased by 2.7% (from 65,552,925 to 67,336,460) while subscribers to Canadian signals 
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increased by 16.7% (from 2,436,998 to 2,843,673).  His Appendix 4 makes this case as well 

showing steady growth for subscribers to Canadian signals while subscribers to US signals 

decrease or remain constant. All else equal, this would suggest an increase in the CCG’s royalty 

share.  Singer’s Table 2 provides data on the average number of U.S. and Canadian distant 

stations carried per cable system for 1998-1999 and 2000-2003.  The average number of U.S. 

distant stations increased by 12.3% (from 1.78 to 2.00), while the average for Canadian distant 

stations increased by 25% (from 0.04 to 0.05).  Again, this factor alone suggests an increase in 

the CCG’s royalty share.   Finally, the Singer notes between 1998-1999 and 2000-2003, the share 

of fees generated by distant Canadian signals increased from 3.48% to 4.34%. (Singer Written 

Direct at 17.) This means that demand for Canadian signals grew more rapidly than demand for 

U.S. signals:  Again, this alone would suggest an increase in the CCG share of copyright 

royalties. 

Taken together, these data reinforce the notion that the fee generation method should be 

applied to 2000-2003 data rather than repeating the use of 1998-1999 data.  The CARP faced a 

similar issue in its consideration of the cable operator survey evidence, covering the years 1996 

through 1999, presented by Dr. Ringold in its distribution of 1998-1999 royalties.  The Panel 

concluded, “[T]he Panel is unpersuaded by Dr. Ringold’s advocacy of a four-year survey 

average.  Perhaps the Panel reposes more confidence in her survey than Dr. Ringold herself.  But 

we see no reason not to focus exclusively on the survey responses for 1998 and 1999 – the years 

for which we are distributing royalties.”  (CARP, In the Matter of Distribution of 1998 and 1999 

Cable Royalty Funds, Oct. 21, 2003, at 73.)  Similar reasoning would apply to the fee generation 

method. 

 

4. Conclusions 

 

 I have examined the testimony of Linda McLaughlin and Harold Singer on whether to 

apply the fee generation method to 2000-2003 fees in order to allocate copyright royalties for 

Canadian distant signals carried by U.S. cable systems.  McLaughlin argues that the compulsory 

licensing system that establishes the distant signal fee structure is arbitrary, causing fees to bear 

little or no coherent relationship with the relative value of distant signals.  Singer notes that in 
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previous litigation over the 1998-1999 fees, CARP was satisfied that the fee generation method 

would take reasonable account of obvious changes in certain marketplace measures since the 

1990-1992 fees were allocated.  Singer states that those same measures changed much less 

between 1998-1999 and 2000-2003, so much less, in fact, that he concluded they did not amount 

to a material change in circumstances.  He argues that rather than allocate 2000-2003 according 

to the results of the fee generation method for those years, fee should again be allocated 

according to the results of applying the fee generation method to 1998-1999 data. 

 I believe that both these broad arguments are mistaken.  Fees arising from 

compulsory licensing inevitably appear arbitrary and generate numerous anomalies.  But the 

compulsory licensing mechanism itself is a reasonable result of legislation closely watched and 

informed by the most interested buyers and sellers of programming provided through distant 

signals, and those same parties.  The fee schedule largely coheres with basic economic principles 

despite its oddities, and there are compelling reasons to believe that fees paid bear a reasonable 

relationship with the relative value of the distant signals and the programming they contain.  This 

applies specifically to Canadian fees paid by cable systems that pay minimum fees because they 

carry 1.0 DSE or less of distant signals.  The natural experiment offered by the 1998 switch in the 

status of WTBS makes clear that rather than providing negligible value, Canadian signals carried 

by minimum-fee systems generally provide substantial value to those systems, probably 

exceeding the minimum fee itself.  Moreover, repeated use of the fee generation method 

automatically takes account of the cumulative effect of large and small changes in market 

circumstances, including the data provided by Singer that suggest a continuing shift toward 

Canada programming.  For all the reasons discussed above, my opinion is that the fee generation 

method reasonably measures relative value and that application of that method to the pool of year 

2000-2003 fees makes far more economic sense than using the results of the fee generation 

method applied to year 1998-1999 fees. 

 



DECLARATION OF JOHN E. CALFEE. Ph.D.

I, John E. Calfee, declare under penalty of perjury under the laws of the United
States of America that the foregoing written rebuttal testimony prepared for submission
by the Canadian Claimants Group to the Copyright Royalty Judges is true and
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Executed on Laa9
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