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INTRODUCTORY MEMORANDUM OF LIVE36S, INC.

Live365, Inc. (“Live365”), through its undersigned counsel, respectfully submits this
Introductory Memorandum, which summarizes the testimony and evidence of Live365’s written
direct case. Through the testimony summarized herein, Live365 demonstrates that the current,
industry-wide royalty rates for commercial webcasters are unreasonably high and do not
“represent the rates and terms that would have been negotiated in the marketplace between a
willing buyer and a willing seller” for the 2011-2015 period. As demonstrated in the testimony
of Live365’s economic expert, Dr. Mark Fratrik, the economic assumptions upon which those
rates were based have not borne out. Moreover, as Dr. Fratrik and Live365’s other witnesses
discuss, the current rates inhibit growth of the webcasting industry even though such growth
would ultimately inure to the benefit of the copyright owners. Applying the mandatory statutory
guidelines for determining “reasonable rates and terms” and based on evidence available to him
regarding revenues, costs and profits in the webcasting industry, Dr. Fratrik proposes a royalty
rate for commercial webcasters for the 2011-2015 period that better reﬂects_ the economic,

competitive and programming conditions of the marketplace.



In addition, Live365 — primarily through the written testimony of N. Mark Lam (CEO of
Live365) and Johnie Floater (General Manager of Media) — demonstrates that webcasting
aggregators, like Live365, operate a different type of eligible transmission service from other
webcasters and provide numerous benefits to copyright owners that warrant a discount from the
industry-wide rate. As Mr. Lam explains, a webcasting Aggregation Service is a transmission
entity that aggregates hundreds, if not thousands, of small independently operated webcasters
under one network. An Aggregation Service, like Live365, allows its webcasters to
economically and efficiently broadcast their diverse programming while complying with all
royalty and copyright laws, as demonstrated by the testimony of Dianne Lockhart, a small
webcaster who operates through Live365°’s network. Moreover, as Messrs. Lam and Floater
discuss, aggregation provide numerous cognizable benefits to copyright owners and artists,
including but not limited to:

1. monitoring and ensuring compliance by its webcasters with all applicable statutes
governing digital performances of sound recordings;

2. ensuring steady royalty streams for copyright holders in the form of monthly lump
sum payments,

3. providing monthly full-census statutory performance reports to SoundExchange;
and
4, providing additional streams of revenue to the copyright owners.

Based on the numerous benefits to the copyright holders, Dr. Fratrik proposes a royalty discount
for Aggregation Services that is comparable to the discount provided by the Performing Rights
Organizations to an Aggregation Service for the same benefits above.

Finally, as to determining an appropriate minimum fee under either of the foregoing rate
proposals, Live365 submits that any annual minimum fee should be capped at $50,000 for any

one licensee. This capped minimum fee proposal is based on the Minimum Fee Agreement that



SoundExchange entered into with the Digital Media Association (DiMA) and its members in
2007, as discussed in Mr. Lam’s testimony.

Live365 written direct case comprises the following new witness statements and
designation of past testimony:

N. Mark Lam, the Chairman and CEO of Live365, provides an overview of Live365’s
business, its financials and the investments/costs associated with its company. Mr. Lam explains
the negative impact on Live365 of the CRB’s rate determination in the last webcasting
proceeding and the severe cost-cutting steps taken by Live365 in response to that rate
determination. Mr. Lam also explains how an aggregation network, like Live365, provides
numerous benefits to copyright owners and SoundExchange and generates promotional benefits
to the record labels and music artists. Further, Mr. Lam discusses the aggregation discounts
provided to Live365 by the Performing Rights Organizations as well as the capped minimum fee
agreement that SoundExchange entered into with DiMA and its members in 2007.

Johnie Floater, Live365°s General Manager of Media discusses the revenues generated
by Live365 through its advertising and subscriptions fees. He explains that these advertising and
subscription revenues have been contracting due to decreased listenership, a loss of paying
subscribers, and a soft advertising market in the Internet radio. Mr. Floater also explains the
dependence by webcasting entities on advertising networks and sales agencies, which impose
fees that further lessen the amount of advertising revenues that a company like Live365 is able to
realize. Mr. Floater also discusses some of the benefits that Live365 provides, such as the
promotional value to the copyright owners and artists through, for example, the sales of music
through Live365°s site. He also testifies to the diversity of programming that is provided on

Live365’s aggregated internet radio network.



Dianne Lockhart, a webcaster, discusses the numerous benefits that an aggregator
provides to small, independent webcasters like herself. For example, Ms. Lockhart is able to
broadcast the programming of her choosing without having to comply with the significant costs
and time-consuming administrative burdens that would face a wébcaster doing this on her own
and without the benefits of an aggregator. Ms. Lockhart also discusses the effects on her small
business of the CRB’s rate determination in 2007 for the webcasting industry. Finally, as a
songwriter and performer who holds several copyrights to her works, Ms. Lockhart discusses the
significant promotional benefits of streaming her works through Internet radio as compared with
terrestrial radio.

Dr. Mark Fratrik, Live365°s retained expert witness, is an economist with 20 years of
experience in the radio industry. Dr Fratrik explains how the current statutory royalty rates are
too high for the Internet radio industry as a whole to support and that a significant reduction of
the current rafes is warranted. The economic assumptions upon which the 2006-2010 sound
recordings royalty rates were based have not materialized. Indeed, advertising CPMs have
decreased over the past several years, while the ability to charge higher prices for paid
subscriptions to make up the difference has been constrained. Based on evidence available to
him regarding revenues, costs and profits in the webcasting industry, and applying the mandatory
statutory factors for determining “reasonable rates and terms” — including the economic,
competitive and programming prongs — Dr. Fratrik concludes the appropriate royalty rate for
commercial webcasters for 2011 through 2015 should be set at $.0009 per performance. This
proposed rate most clearly represents the rates and terms that would have been negotiated in a '

competitive marketplace between a willing buyer and a willing seller. In addition, Dr. Fratrik



opines that this per performance rate, $.0009, should remain constant throughout the five-year
statutory period.

Dr. Fratrik also concludes that the rate for Aggregation Services should be 20% lower
than the rate for regular commercial webcasters. This 20% reduction represents both the
administrative cost savings and economic benefits that Aggregation Services provide to the
owners of the copyrights, and is similar to the discounts that other royalty collection
organizations, such as the Performing Rights Organizations, provide to an Aggregation Service
for the same types of benefits received by SoundExchange.

In addition to the foregoing witness statements, Live 365 designates the public written
direct and rebuttal testimony of Professor Adam B. Jaffe in the prior webcasting CRB
proceeding, Docket No. 2005-1 CRB DTRA.! Prof. Jaffe was the economics expert witness
retained by the Digital Media Association.

Respectfully submitted,

HOVANESIAN & HOVANESIAN DAVIS

Angus M. MacDonald /A /

Ara Hovanesian ¢id D. Oxenord™~" v{

Abraham J. Yacobian dam S. Caldwell

301 E. Colorado Blvd, Suite 514 Ronald G. London

Pasadena, CA 91101 1919 Pennsylvania Avenue, N. W., Suite 200

Phone: (626) 795-0247 Washington, D.C. 20006

Fax: (626) 795-8900 Phone: (202) 973-4256

Email: angusm@hovlaw.com Fax: (202) 973-4499
arah@hovlaw.com Email: davidoxenford@dwt.com
abrahamy@hovlaw.com adamcaldwell@dwt.com

ronaldlondon@dwt.com

Dated: September 29, 2009

! Live365 has not submitted the transcripts of any oral testimony (deposition or trial) of Professor Jaffe, or restricted
versions of the written testimony, so as to prevent the disclosure of any Restricted material from Webcasting II in
light of the Court’s recent September 23, 2009 Protective Order. If necessary, Live365 will provide copies to the
Court upon request and under appropriate protection.
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RATE PROPOSAL FOR LIVE36S, INC.

Pursuant to 37 C.F.R. § 351.4(a)(3), Live365, Inc. (“Live365”) hereby proposes the
following rates for the period January 1, 2011 through December 31, 2015 for: (1) the digital
audio transmission of sound recordings by eligible nonsubscription transmission services and
new subscription services operating under statutory licenses pursuant to 17 U.S.C. § 114(d)(2);
and (2) the making of ephemeral recordings necessary to facilitate transmissions by eligible
nonsubscription transmission services and new subscription services pursuant to 17 U.S.C. §
112(e). Pursuant to 37 C.F.R. § 351.4(a)(3), Live365 reserves the right to alter or amend its rate
proposal during the proceeding up to, and including, the filing of its proposed findings of fact

and conclusions of law.

I. ROYALTY FOR SOUND RECORDINGS

A. INDUSTRY RATE FOR COMMERCIAL WEBCASTERS
Each eligible commercial nonsubscription service and new subscription service shall pay
the statutory license under 17 U.S.C. § 114 for 2011-2015, as set forth below:

1. Rate: $.0009 per performance



* 2. Minimum Fee: The annual minimum fee shall be $500 per station or channel,
provided that no licensee shall pay more than $50,000 per year as a minimum fee.
B. AGGREGATION SERVICE RATE
1. Definitions
a. “Webcast aggregation service™ is a streaming service that operates a
network of at least one hundred (100) independently-operated “aggregated
webcasters.”
b. “Aggregated webcasters” means an individual, business organization or
other legal entity that individually streams less than 100,000 ATH per
month of royalty-bearing performances and utilizes a webcast aggregation

service.

¢. “Qualified webcast aggregation service” means a webcast aggregation
service that registers with SoundExchange as such and agrees to provide
the following services to SoundExchange:

1) Monitor and enforce Performance Complement rules for each
aggregated webcaster; and

2) Provide monthly 24x7 aggregated full-census statutory
performance reports.

2. Rate: Qualified webcast aggregation services shall receive a 20% discount from
the industry-wide royalty rate for commercial nonsubscription services and new

subscription services.

3. Minimum Fee: The annual minimum fee shall be $500 per station or channel,
provided that no qualified webcast aggregation service shall pay more than

$50,000 per year as a minimum fee.



IL. ROYALTY FOR EPHEMERAL COPIES

With respect to the each of the royalty rates specified above, the royalty payable under 17

U.S.C. § 112(e) for the making of ephemeral copies used to facilitate transmissions of sound

recordings should be deemed to be included within — and to comprise 8.8% of — such royalty

payments.
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TESTIMONY OF N. MARK L.AM, ‘
CHAIRMAN, EXECUTIVE COMMITTEE AND CEO OF LIVE36S, INC.

INTRODUCTION AND BACKGROUND

1. I am the Chairman of the Executive Committee and CEO of Live365, Inc.
(“Live365”) and I submit this statement in sﬁpport of Live365°s direct case in the above-
captioned proceeding. Live365 is an aggregatot of webcasters and an internet radio service
provider which owns and operates the website located at www.live365.com. Live365 consists of
two businesses: (1) “Broadcast Services,” which provides the technology platform, software,
too.Is, services, and know-how to allow Live3657s 7,0004; webcasters to broadcast music and
other audio content to millions of users through the internet, and (2) “Internet Radio,” which
provides over 260 genres of high-quality streaming music and other audio content to millions of
listeners through its network of aggregated webcasters.

2. I received a B.A. in Economics from Hamilton College, a J.D. from University of
California Hastings College of the Law, and an M.B.A. from UCLA Anderson School of

Management.



3 I began my professional career at Hughes Aircraft Company, where I performed
legal and business analysis. Subsequently, I was a senior consultant at Geneva Company, a
leading middle market business valuation and merger and acquisition firm in the 1980°s, and a
senior investment manager at Dynafund, an international high-tech venture firm.

4. For over a dozen years, I operated my own law firm specializing in forming
global alliances and solving business and legal problems for international high-tech companies.
My clients included Philips Electronics and Hon Hai Precisions Industry Co., Ltd., the world’s
largest electronic contract manufacturer and a BusinessWeek Infotech 100 Company with over
$60 billion in annual revenue. I was Hon Hai’s lead outside counsel for a number of years as
Hon Hai grew rapidly from a company with revenues of a few hundred million dollars to over
$60 billion dollars. A large portion of my practice included resolving intellectual property
disputes and enforcing intellectual property rights.

5. During my career, I Have been heavily involved in numerous businesses’
operational and financial decision-making. For example, during my tenure at Dynafund, I
examined business plans, performed in-depth financial analyses, and supervised a number of
companies in our portfolio. I developed experience in assessing investment risks and return on
investments as well as operations.

6. In 2006, Professor John L. Graham, an authority in international marketing and
negotiations, and I published China Now detailing Chinese business practices and negotiation
strategies (McGraw Hill). Talso published articles in numerous journals and newspapers
including the Harvard Business Review. In addition, I served as a lecturer for M.B.A. classes in
Global Management and Alliances at the Merage School of Business at UC Irvine, and have

been a guest speaker at UCLA, USC, UC Irvine, the California State Bar Education Institute, and



at various trade conferences such as Consumer Electronic Show (CES). Finally, I was a board
member of the Digital Media Association (“DiIMA™} from 2004 to 2007. This is my second
participation in a CRB royalty rate setting proceeding.

COMPANY OVERVIEW

7 Live365.com was launched in July 1999, with the mission of making internet
radio webcasting (“webcasting™) simple and accessible for individuals and organizations.
Specifically, Live365 provides internet radio webcasters (“webcasters™) with the technology
platform, broadcasting tools, software, servers, network capabilities, industry knowledge,
bandwidth, royalty compliance guidelines and capabilities, and directories required for internet
radio webcasting. Since 2002, Live365’s service has aggregated and made available to the
public over 38,000 paying webcasters with a wide variety of content offering, while attempting
to make webcasters commercially viable and statutorily compliant with royalty obligations.

8. Live365 has been the recipient of numerous awards, including the 2006
WebAward for Music Standard of Excellence & Radio Standard of Excellence, the 2007 Webby
Award for Official Honoree in the Radio Category, the 2007 WebAward for Music Standard of
Excellence & Radio standard of Excellence, the 2007 Streaming Media Reader’s Choice
Awards, and CNET Webware 100 2008 for Best Web 2.0 Application.

9. Live365 is, in some respects, like a streaming service provider not unlike other
companies in this industry such as Liquid Compass, Abacast, Akami, or Stream the World - all
of which are paid by webcasters simply to provide a means for webcasters to transmit their
programming to the public. While some of these companies may provide some services in
addition to the bandwidth necessary to stream, none has as an extensive set of tools for the

webcasters as Live365. Also, those companies are not themselves “services” or webcasters that



pay a stétutory royalty. And unlike directories such as Shoutcast, which also does not pay a
statutory royalty, Live365 agrees to pay the royalties for most of its aggregated webcasters.

10.  Today, Live365 provides end-to-end broadcasting services for 7,000+ active
webcasters that reach more than three million unique internet radio listeners each month, while
offering over 260 genres of music and programming. In addition, since 2002, Live3635 has paid
music royalties in excess of $9.5 million, with nearly 80%., or $7.5 million paid to
SoundExchange.

11.  Live365’s services cost tens of millions of dollars to create, and require millions
of dollars more per year in ongoing operational costs, including bandwidth and technology costs.
However, as discussed below, current statutory rates forced Live365 to cap its Aggregate Tuning
Hours (ATH) and to scale back nearly every element needed for a company’s growth, such as
marketing and sales, talent acquisition, and research and development.

LIVE365’S SERVICE TO WEBCASTERS

12. InJuly 1999, Live365 launched its webcast packages which give webcasters the
ability to customize the stations they program based on their individual preferences. Live3635
charges webcasters for packages based on the number of simultaneous listeners, stream quality,
amount of storage space, and the ability to co-brand their webcast. These fees charged by
Live3635 are designed to recover the intellectual property, research and development, human
resource, equipment expenditures, time, bandwidth, and other costs invested in providing such a
webcasting platform and service. In addition, webcasters can broadcast with Live365 and opt-
into our ad network or exclusively stream their own ads and still utilize Live365°s other
webcasting services. Similarly, webcasters that sign up with Live365 can select to obtain royalty

coverage under Live365’s licenses or to obtain their own licenses.



13.  All webcasters who wish to provide programming through Live365 must agree to
terms and conditions that include adherence to copyright and intellectual property right statutes,
and acceptance of responsibility for compliance with statutory requirements as set forth on the
Live365 website. In addition, Live365 provides phone and email consultations, educational
tools, newsletters, and tutorials to current and prospective webcasters regarding all applicable
regulations, including, but not limited to, sound recording rights, composition rights, the DMCA
sound recording performance complement, and their corresponding obligations.

14.  Live365 requires and monitors its webcasters to be compliant with fhe requisite
composition and sound recordings licenses prior to webcasting. Specifically, Live365’s system
evaluates a playlist before it is made available to listeners to determine if it viplates DMCA
performance complement rules. (These rules prohibit, among other things, a webcaster from
transmitting within any given three hour period: (a) more than three different songs from the
same album or more than two such songs transmitted consecutively, or (b) more than four
different songs by the same artist or more than three such songs transmitted consecutively.) If a
playlist is in violation, Live365’s system informs the webcaster and provides them an
opportunity to bring their playlist into compliance. If a webcaster fails to change their playlist as
required, Live365 delists the webcaster’s station from its directory. As an example, Live365
constantly monitors its network for webcasters who select show titles that include the phrases
“all” or “nothing but” in the title in an effort to avoid violations of the DMCA’s sound recording
performance complement rules. If a webcast is in violation, it is deactivated and the webcaster is
asked to correct the identified violation. Otherwise, the webcast will not be allowed to resume

streaming until appropriate corrective steps are taken.



15.  Live365’s aggregation also allows webcasters to participate in ad networks that
they would not be able to participate in given their limited listening audience. Ad networks
require certain thresholds of audience size, and almost none of Live365°s webcasters meet these
thresholds on their own. In addition, Live365 handles the trafficking and affidavit reporting
required by these ad networks and agencies. See witness statement of Johnie Floater for further
discussion.

16.  Further, Live365 generates subscription revenues for its webcasters through its
proprietary e-commerce, registration, and subscription services by sharing a percentage of its
subscription VIP revenue with webcasters. Please see witness statement of Johnie Floater for
further discussion.

17. Finally, webcasters aggregating with Live365 are placed in a directory that lists
the webcasfer and the genre(s) of music they play. This directory is accessed by millions of
users per month and provides these webcasters, and the artists they play, instantaneous exposure
to a large listening audience. Live365 also provides a search engine as well as a
recommendation engine to enable discovery of stations that play certain artists or songs in their
playlists.

LIVE365’S SERVICE TO LISTENERS

18.  Live365 aggregates thousands of webcasters into an extensive searchable
directory of over 260 genres of music, talk, and other audio content for listeners to access and
enjoy. Most listeners experience webcasts through Live365°s “player window” (Player365) on
www.live365.com. Player365 (a pop-up browser window) is an embedded player.that displays
required metadata information, including artist, album, and song information for the current

performance.



19. In additi;)n, Player365 allows users to select stations, but not to skip songs, in
adherence to statutory obligations. Throughout this experience, users are presented with a “buy”
button, allowing listeners to quickly purchase the sound recording. Please see witness statement
of Johnie Floater for further discussion.

20.  Users can listen to Live365 in one of two ways — non-subscriber (ad-supported)
listening or paid subscriber (ad-free) listening. Subscription members, or VIPs, can listen to
most programming without advertising, access exclusive content, and enjoy CD quality sound on
many stations. The monthly fee for VIPs ranges from $4.95 to $7.95 per month depending on
the length of the subscription chosen. Alternatively, listeners can listen to Live365 webcasts for
free through an ad-supported player. Less than 2% of Live365°s listeners are paying subscribers,

while more than 98% of listeners opt for a free ad-supported experience.

AN AGGREGATION SERVICE, LIKE LIVE365, BENEFITS
COPYRIGHT HOLDERS, PERFORMERS & SOUNDEXCHANGE

21.  Live365 is a webcast aggregation service. A webcast aggregation service creates
a network of hundreds, if ﬁot thousands, of small independently operated webcasters that are
under one network. An aggregator lowers the barriers to entering the internet radio industry for
these small webcasters by providing technological assistance, statutory compliance, and the
opportunity to monetize content. In addition, an aggregator gives these small webcasters access
to listeners, software, and service that they would not have independently due to the complexify
of this business and industry economics. Moreover, as described in the witness statement of
Johnie Floater, aggregators provide promotional benefits to a large array of copyright holders
and performers.

22.  Live365 provides all of the above listed services to over 7,000 webcasters. As

further discussed in witness statement of Johnie Floater, Live365’s platforms, tools, and services

7



enable webcasters to economically webcast their programming while fully complying with
copyright laws. For its 7,000+ webcasters, Live365°s aggregation service ensures statutory
compliance, consolidates thousands of webcasts into a single report, and maintains steady royalty
streams for copyright holders and performers. All of these tools and services materially benefit
SoundExchange and copyright holders.

23.  For example, every month after tracking the hundreds of millions of performances
on its network and storing this information in a massive data warehouse, Live365 compiles and
analyzes all of the data with well-trained engineers using sophisticated algorithms and software,
tabulates performances, calculates the royalty payments (with the assistance of accountants), and
then wires one lump sum to SoundExchange for the thousands of stations it aggregates, monitors,
and administers. This is a highly complex operation that requires high degree of expertise as
well as significant costs and expenses in hardware, software, and personnel. Realistically, small
webcasters have difficulty performing these functions by themselves.

AGGREGATION DISCOUNTS PROVIDED TO LIVE365
BY PERFORMING RIGHTS ORGANIZATIONS

24.  Inrecognition of the benefits provided by Live365’s aggregation of affiliate site
reports and music use reports, Performing Rights Organizations (“PROs” consisting of ASCAP,
BMI, and SESAC) give discounts to Live365 webcasters. The royalty discounts given to
Live365 by BMI, ASCAP and SESAC vary by PRO service. For example, BMI provides
approximately a 20% discount for any Live365 webcaster that signs up for the Live365
Minicaster Web Site Music Performance Agreement. Compare Exhibit 1 (2007 BMI Web Site
Music Performance Agreement, which has an annual minimum fee of $299), with Exhibit 2
(Live365 Minicaster Web Site Music Performance Agreement, which has an annual fee of $240

for qualified Live365 “minicasters”). BMI has provided this reduced annual minimum license



fee for Live365 webcasters in exchange for centralized administration including: (i) Live365’s
collection of license fees on BMI’s behalf, (i1) Live365’s filing of music use reports with BMI;
and (iii) Live365’s ensuring compliance with statutory rules.

25.  The other PROs (i.e., ASCAP and SESAC) provide even greater discounts to
Live365’s webcasters for the same reasons — i.e., centralized collection, reporting and
compliance. These are the same types of benefits provided to SoundExchange — a similarly
situated royalty collection agency as the PROs — yet Live365 is not provided a similarly

discounted fee arrangement.

LIVE365’S SIGNIFICANT CREATIVE AND TECHNOLOGICAL CONTRIBUTIONS,
CAPITAL INVESTMENT, AND ASSUMPTION OF COST AND RISK

26.  Itis my understanding that the Copyright Royalty Board must in part set rates
according to the “relative roles of the copyright owner and the transmitting entity in the
copytighted work and the service made available to the public with respect to relative creative
contribution, technological contribution, capital investment, cost, and risk.” 17 U.S.C. §
H4DH2)B)(i1). Live365’s contributions to each of these elements are significant.

27.  Live365 assumes significant risks and costs in establishing and operating an
internet radio aggregating service that requires immense capital investment. In fact, $60 million
was invested in establishing this company and the creative technological benefits it offers.
Significant risks and uncertainties abound for our nascent industry, such as fluctuating statutory
royalty fees, obsolescence of hardware and software, and ever increasing diversity of media
outlets.

28.  Live365 has spent, and continues to spend, millions of dollars in providing its
broadcast and internet radio services. Specifically, Live365 has invested close to $10 million in

hardware and industry-standard software to date. In addition, many more millions have been

9



spent to develop, update, and maintain Live365°s proprietary technology platform, software, and
system during the last ten years. Further, Live365 has to run a 24/7/365 operation in order to
offer streaming. This alone costs hundreds of thousands of dollars per year.
29.  The following offers a glimpse of Live365°s technological infrastructure
components:
a. Servers: Different types and scales of servers, including, but not limited to,
application, database, data warehouse, streaming, and web servers.

b. Network Equipment: Routers and switches including, but not limited to, Cisco and

Forcel0 high end systems.

c. Storage System: Massive and high-performance storage solution including, but not

limited to, NetApp high end storage systems as well as back up storage systems.

d. Industry Standard Software: Industry-strength database system and reporting utilities

including, but not limited to, Oracle and Informatica.

. Proprietary software: Internally developed software systems including, but not
limited to, Live365 developed streaming, ad trafficking, search, recommendation,
billing, royalty tracking, broadcasting, listening, reporting, and compliance
monitoring software that require years of development, improvements, and
maintenance.

f.  Operations: including, but not limited to, Class A co-location facility with 24/7/365
operations and monitoring.

30. In short, Live365’s investment in the above-referenced resources creates a

massively parallel streaming system with advanced architecture consisting of a dozen or so

10



major modules and many applications, tools, resources, and services in order to deliver
Live365’s services to a large audience and generate royalty revenues for copyright holders.

3l. Live365 also continues to spend significant amount of money on ongoing
operational costs, including bandwidth, licensing fees, and third party commissions. Ultimately,
Live365 is solely responsible for all the costs and risks associated with playing music over the

internet.

CURRENT CRB ROYALTY RATES ARE EXCESSIVE
AND INHIBIT LIVE365’S GROWTH

32.  Since the beginning of my tenure as CEO in September of 2004, Live365
aggressively pursued cost containment and revenue growth measures to strengthen its viability
and competitiveness. The Webcaster IT statutory royalfy rates have become a significant obstacle
for viability and growth, forcing Live365 to cap its ATH and take on more extreme cost controls
that are unsustainable in the long-term.

33.  High statutory royalty rates set in Webcaster Il compelled Live365 to limit the
size of its workforce, increase workloads, curtail research and development, suspend marketing
and sales initiatives, cap listening hours, remove certain Live3635 stations from iTunes radio,
increase membership pricing, and cut ad-based listening to two-hour segments. See Lam Exhibit
3 (detailing the cost-containment steps taken by Live365 following the CRB’s webcasting rate
determination in 2007 and the subsequent impact on ATH).

34, Since Webcaster I, Live365 has witnessed decreased new VIP member
acquisition, increased VIP member churn rates, and decreased ATH. In fact, domestic royalty
bearing ATH dropped from 116,815,971 in fiscal year 2006 to 74,663,541 in fiscal year 2008.
See Lam Exhibits 4 & 5 (summarizing Live365°s domestic royalty-bearing ATH, Internet Radio

revenues, and costs from FY2006 through FY2009 (through June)).
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35. My understanding is that Live365°s CPMs are on par with the rest of the
webcasters that employ national ad networks for the majority of its advertising sales. However,
because CPM projections from several years ago for the internet radio industry have not
materialized, Live365 continues to struggle to generate sufficient revenues to pay for the royalty
rates.

AGREED UPON CAPPED MINIMUM FEE

36.  Ttis my understanding that the Copyright Royalty Board must set a “minimum fee
for each” type of service. In 2007, SoundExchange entered into a Minimum Fee Agreement
with DIMA and its members, AOL, Yahoo!, MTV Networks, Pandora and RealNetworks. On
August 16, 2007, I signed the agreement on behalf of Live365. See Lam Exhibit 6. This
agreement capped minimum fees at $50,000 per licensee. 1 believe this to be an appropriate
minimum fee for webcasters and aggregation services.

STATUTORY ROYALTY RATES MUST DECREASE

37.  Live365, along with the internet radio industry, needs to recover from the onerous
statutory royalty fees set in Webcaster II. Since the announcement of the Webcaster II royalty
rates, Live365 has taken very prudent measures to ensure that it did not plunge deeply into the
red. Because the royalty fees have been too high, Live365 has proactively limited streaming of
music and reduced its ATH on its network. However, measures such as these are counter-
productive and unsustainable. Despite our best effort to optimize, we have entered a downward
spiral. We need more listeners to grow our revenue, and we need more revenue to reinvest and
grow our business. Yet we are limiting our listenership because we cannot afford the high
royalty. I believe that this plight is shared by others in the webcasting industry.

38.  Any increase in rates at this time will accelerate Live365°s downward spiral and

hinder its ability to garner royalty revenues for the benefits of copyright holders and record
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labels. While Live365’s cost containment has allowed it to survive for the last several years, it is
crucial that royalties decrease as other cost control measures have been exhausted. Based on
these factors, and the factors outlined in Johnnie Floater’s declaration and those of our other
witnesses, we offer the rate proposal attached to Live365°s written direct statement.

I declare under the penalty of perjury that the foregoing is true and correct.

o

N. Mark Lam
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¢ INTERNET-07
WEB SITE

MUSIC PERFORMANCE AGREEMENT

http://www.bmi.com

If you estimate your license fee will be less than $1000 per year under the terms of this license agreement, we
recommend you use our online Digital Licensing Center available at http://www.bmi.com/newmedia/

AGREEMENT, made on , by and between BROADCAST MUSIC,
. , @ New York corporation with its principal offices at est 57th Street, New York, New Yor an
INC®. (“BMI®"), a New York ion with its principal offi 320 West 57th S New York, New York 10019 and
(“LICENSEE" or “you”), a (State)

(check one) ___ corporation
___ partnership
____limited liability company
__individual d/b/a
with its principal offices at

, for the public performance of BMI music on
the LICENSEE’s Web Site located at http:// (the “Agreement”).

IT ISHEREBY AGREED AS FOLLOWS:
1. TERM: This Agreement begins on (launch date), continues through the end of December of
2009, and automatically renews on a calendar year-to-year basis thereafter until it is terminated (“Term”).

2. DEFINITIONS:

As used in this Agreement, the following terms have the following meanings:

A. “Gross Revenue” means all revenue generated in connection with the Web Site by you, or by anyone acting on
your behalf, for or from: (i) access to or use of all or any part(s) of the Web Site (e.g., subscription fees, online time, and
other transactional charges); and (ii) advertising (e.g., banners, in-streams ads, hotlinks) on, or sponsorship of, all or any
part(s) of the Web Site, including revenue from third parties for including their programming on your web site,
commissions from third parties on transactions, and the fair market value of any thing or service in lieu of cash
considerations (i.e., trade and barter e.g., exchange of sponsorship or advertising benefits for goods rather than cash
payment). Gross Revenue includes revenue from the sale of proprietary software (e.g., jukebox players or software from
which revenue is derived) used to access all or any part(s) of the Web Site, but only to the extent that you, or someone
acting on your behalf, package(s) or include(s) access to or use of the Web Site with the license for the software. Gross
Revenue also includes any donations that you, or someone acting on your behalf, receive(s) in connection with the Web
Site. Gross Revenue does not include revenue from the direct sale of physical goods, or revenue generated solely in
connection with any web site hosting or stream hosting services you provide for third party web sites that are not licensed
under this Agreement. You can deduct advertising agency commissions from your advertising revenue, but only up to
15% actually incurred to a third party advertising agency that you do not own or control. You can also deduct any bad
debts that you write off during a reporting period which are related to any billings that you previously reported, but you
must include any recoveries of bad debts that were previously written off.

B. “Music Page” means a Web Page which presents one or more icons or hyperlinks that may be clicked on to
access performances of music or at which music is played upon loading the Web Page.

C. “Music Revenue” means all Gross Revenue generated in connection with the music on the Web Site, including,
but not limited to: (a) music subscription fees; (b) in-stream advertising in programming containing music; and (c) banners
or hotlinks on Music Pages. Additionally, if you, or someone acting on your behalf, sell(s) advertising availabilities on a
run-of-site basis or offer(s) a subscription service with both music and non-music content, you will include a portion of
such revenue as Music Revenue by dividing Music Page Impressions by Page Impressions and then multiplying the run-
of-site or subscription service revenue by the result.

D. “Music Page Impression” means a transfer request for a single Music Page.

E. “Page Impression” means a transfer request for a single Web Page.

F. “New Media Territories List” shall mean the list of territories and performing right licensing organizations on the
schedule posted in the weblicensing section of BMI's web site (located at http://www.bmi.com/) and designated as such (a
copy of which is attached hereto). Please note that BMI may add and delete territories and performing right organizations
on this schedule at any time and without notice.
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G. “Territory” means the U.S. Territory and those territories listed on the New Media Territories List.

H. “U.S. Territory” shall mean the United States, its commonwealths, territories, and possessions.

I. “Web Page” means a set of associated files transferred sequentially from the Web Site to, and rendered more or
less simultaneously by, a browser. For purposes of this Agreement, ‘pop-up’ windows, proprietary media players, and/or
‘daughter’ windows with embedded media players that launch when accessing performances of music or upon loading the
Web Page are considered part of the Web Page from which they were launched and not a separate Web Page.

J. “Web Site” shall mean your Internet domain comprising a series of interrelated Web Pages currently registered
with a domain name registration service and located at the URL identified above. You may license additional Web Sites
owned, operated and/or controlled by you by listing such additional sites on Exhibit A hereto, and may amend Exhibit A by
written agreement signed by both parties. You must comply separately with all reporting requirements and pay separate
license fees under this Agreement, including Annual Minimum License Fees, for each Web Site listed on Exhibit A.
References to Web Site shall include those additional sites listed on Exhibit A.

3. GRANT OF RIGHTS:

A. BMI hereby grants you a non-exclusive license to perform publicly over the Internet within the Territory (subject to
Paragraph 3(b) below) during the Term all musical works, the right to grant public performing right licenses of which BMI
owns or controls during the Term. This Agreement includes only public performances of musical works by transmission
over the Internet, and only where such transmissions are accessed from a Web Page on the Web Site; it does not cover
any transmissions accessed from a Web Page on a third party web site. Public performances outside of the Territory may
be subject to appropriate separate licensing. This Agreement does not include dramatic rights or the right to perform
dramatico-musical works in whole or in substantial part. This Agreement also does not license public performances in any
commercial establishments, including, but not limited to, where all or a portion of the music available on the Web Site is
used as a commercial music service (as that term is customarily understood in the industry); such performances of BMI
music shall be subject to appropriate separate licensing.

B. The territorial scope of the grant of rights with respect to any musical works which are affiliated with BMI through a
non-U.S. performing right licensing organization not listed on the New Media Territories List is limited to public
performances in the U.S. Territory. Public performances of such musical works outside of the U.S. Territory may be
subject to appropriate separate licensing.

C. This license does not cover any transmission which is not part of the Web Site, and does not authorize you to
grant to others (including, but not limited to, third party web sites, Online Services, cable television system operators and
open video systems) any license or right to perform publicly or cause to be performed by any means, method or process
whatsoever, any of the musical compositions licensed hereunder. In the event that all or a portion of the Web Site is
made available from a third party web site or included on a tier of services by a third party for additional revenue, either
independently or with other web sites, LICENSEE shall immediately notify BMI in writing. BMI and LICENSEE expressly
agree that any such uses are not licensed under this Agreement and shall be subject to appropriate separate licensing.

D. This Agreement grants only public performing rights in musical works and does not grant any reproduction,
distribution, or any other intellectual property right(s) in such musical works, or any digital performance, reproduction,
distribution, or any other intellectual property right(s) in any sound recordings, to any person or entity, including those that
may receive and/or download or otherwise store the transmission of the musical works licensed hereunder.

4, LICENSE FEES:
A. In consideration of the license granted in this Agreement, you will calculate and pay License Fees to BMI using
either of the following License Fee Calculations at your option;

i. Gross Revenue Calculation: License Fee = Gross Revenue x 1.75%
ii. Music Revenue Calculation: License Fee = the greater of (a) Music Revenue x 2.5%; and
(b) (Music Page Impressions / 1,000) x $0.12
B. License Fees are due when you file your Statement(s) of Account.

5. ANNUAL MINIMUM LICENSE FEE:

A. An Annual Minimum License Fee is due upon signing the Agreement, and by January 30 (for customers filing
annual Statements of Account) or April 30 (for customers filing quarterly Statements of Account) of each calendar year (or
any part of a calendar year) of the Term thereafter. Annual Minimum License Fees paid for a calendar year of the Term
are credited against any License Fees you may owe for that year. In the event that BMI does not receive the Annual
Minimum License Fee by January 30 of any calendar year of the Agreement, BMI may, in addition to any other remedies it
may have available to it, cancel this Agreement retroactive to the end of the last calendar year for which an Annual
Minimum License Fee was received.
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B. You may prorate the Annual Minimum License Fee due for the initial calendar year of the Agreement based on
the number of months (or portion thereof) of the initial calendar year that will be covered under the Agreement (e.g., if the
start date of your license is August 20, 2007, the Annual Minimum License Fee for 2007 would be $124.58 to cover the
period from August through December 31st, 2007)

C. The Annual Minimum License Fee for 2007 is $299.00. For each year of the Agreement after 2007, the Annual
Minimum License Fee will be adjusted to reflect the percentage change in the United States Consumer Price Index (All
Urban Consumers, All ltems) between October of the preceding year and October of the next preceding year, rounded to
the nearest dollar amount.

6. STATEMENT(S) OF ACCOUNT:

A. Upon signing the Agreement, you will complete the preliminary Statement of Account attached to this Agreement
with a good faith estimate of what your calendar year Gross Revenue will be (rounded to the nearest dollar amount). You
will use this estimate for the initial calendar year, or the actual Gross Revenue that you report in your Statement(s) of
Account for the immediately preceding calendar year for subsequent years, and the chart below, to determine how often
you need to report and pay license fees to BMI.

CALENDAR YEAR REVENUE STATEMENTS OF ACCOUNT PAYMENT
$15,000 or less ANNUAL MINIMUM
greater of

$15,001 - $50,000 ANNUAL MINIMUM and LICENSE FEE
greater of

$50,001 + QUARTERLY MINIMUM and LICENSE FEE

B. Annual Statement(s) of Account, and any additional license fees based on such reports, are due on or before
March 31 following the calendar year to which they apply (e.g., annual Statement of Account for 2007 will be due on or
before March 31, 2007). BMI may assess Late Payment Charges (see Paragraph 8 below) if you fail to report and pay
license fees on time.

C. Quarterly Statements of Account, and any additional license fees based on such reports, are due on or before the
30" day after the end of each calendar quarter (e.g., first quarter Statement of Account will be due on or before April 30;
the second quarter’s, on or before July 30; the third quarter’s, on or before October 30; and the fourth quarter’s, on or
before January 30). BMI may assess Late Payment Charges (see Paragraph 8 below) if you fail to report and pay license
fees on time.

D. If, at any point during any calendar year of the Agreement, your actual calendar year Gross Revenue exceeds
$50,000, you will file a quarterly Statement of Account on or before the 30" day after the end of the then current calendar
guarter, and will continue to report and pay BMI quarterly as provided for above. BMI may assess Late Payment Charges
(see Paragraph 8 below) if you fail to report and pay on a quarterly basis as soon as your actual calendar year Gross
Revenue exceeds $50,000.

E. Each Statement of Account will be in a form designated by BMI, will be certified by you or your authorized
representative, will identify actual Gross Revenue and/or Music Revenue (including Music Page Impressions and total
Page Impressions for allocation purposes) generated in connection with the Web Site during the period covered in the
Statement(s) of Account (e.g., previous calendar year or previous calendar quarter), and will be accompanied by payment
of any additional license fees that may be due above the Annual Minimum License Fee already paid. You agree to make
commercially reasonable efforts to use systems and/or software that BMI may develop to prepare and deliver your
Statement(s) of Account electronically to BMI.

F. If BMI does not receive your Statement(s) of Account, BMI may bill you for estimated license fees on the basis of
your previous Statement(s) of Account. Any payments received will be applied to your account pending receipt of your
actual Statement of Account and any additional fees that may be due above the amount already paid. Overpayments will
be credited to your account, and refunded to you only after you have submitted all reports and payments due and this
Agreement is terminated.

7. AUDIT:

A. BMI has the right to require that you provide BMI with data or information sufficient to ascertain the License Fee
due under this Agreement. BMI (and its duly authorized representatives) may, at BMI's expense and during customary
business hours, examine your books and records of account relating to any and all statements, accountings and reports
required under this Agreement in order to verify their accuracy and/or determine the License Fee due for any unreported
period. BMI will only conduct such an examination once (if at all) with respect to each year of the Term (or portion
thereof), and will provide you with 30 days prior written notice before conducting such an examination.
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B. In addition to any other remedy that BMI may have, in the event that BMI's audit reveals that you have underpaid
license fees to BMI, you shall immediately pay the amount owed. If you underpaid BMI by 10% or more of your annual
fees, BMI may assess Late Payment Charges on the amount owed from the date the license fees should have been
reported to BMI.

8. LATE PAYMENT CHARGES: BMI may impose a late payment charge of one and one-half percent (1 %2%) per month
from the date payment was due on any payment that is received by BMI more than ten (10) days after the due date.

9. MUSIC USE REPORTS: BMI will send you electronic requests (e.g., by email) for Music Use Reports identifying all of
the musical works on your web site during the reporting period. The electronic request from BMI may also attach a
standard form Music Use Report (e.g. a spreadsheet) for LICENSEE to complete and return to BMI via email. Your
reports must be sent to BMI electronically (either using the standard form Music Use Report provided by BMI in the
electronic request, in another form sent by email or uploaded through BMI's web site, as designated by BMI), and will, at a
minimum, include the nature of the use (e.g., in radio-style programming, as on-demand transmissions (full-length or
clips), in an audio-visual program, podcasting, etc.), and the title of each song, the featured artist that recorded the song
and/or the songwriter(s) or composer(s) that wrote the song, and the number of times the song was performed. If your
report includes on-demand uses, you will also include any amount that may have been charged to the consumer to
receive, and where reasonably available, the country where the consumer received the transmission. If your report
includes audio-visual uses, you will include the song and show title of each audio-visual work, the songwriter and/or artist,
duration of use, type of use, usage count, primary author, director, and principal actor(s). If your report includes different
types of uses (e.g., radio style programming and music videos), you will provide BMI with traffic and/or usage information
so that BMI can allocate the portion of your revenue attributable to each type of use. If you provide any more detailed
information in a report to any other person or company that licenses you to use music, you will provide BMI with a copy of
that report.

10. INDEMNIFICATION: So long as you are not in default or arrears in payment under this Agreement, BMI shall
indemnify, save and hold harmless and defend you and your officers and employees from and against any and all claims,
demands and suits alleging copyright infringement that may be made or brought against them or any of them with respect
to the public performance within the Territory of any musical works licensed hereunder. BMI’s obligations under this
paragraph, however, are limited to those claims, demands or suits that are made or brought within the U.S. Territory
under U.S. Copyright Law, and only with respect to those works that are BMI-affiliated works at the time you performed
them. This indemnity also shall not apply to transmissions of any musical work by you after written request from BMI that
you refrain from performance of such work. You agree to give BMI immediate Notice of any such claim, demand, or suit,
to deliver to BMI any papers pertaining thereto, and to cooperate with BMI with respect thereto, and BMI shall have full
charge of the defense of any such claim, demand, or suit; provided, however, that LICENSEE may retain counsel on its
behalf and at its own expense and participate in the defense of such claim, demand or suit.

11. WARRANTY; RESERVATION OF RIGHTS:

You recognize that the license granted herein may cover certain transmissions originating from and/or received in
certain territories outside of the U.S. Territory pursuant to experimental agreements with certain non-U.S. performing
rights licensing organizations around the world, and that this Agreement may be broader in geographical scope than
BMI's previous Internet licenses. Notwithstanding, BMI is offering this Agreement at the same rate as its previous Internet
license on an experimental and non-prejudicial basis for the sole purpose of evaluating such international licensing
initiatives. Nothing contained in this Agreement is intended to reflect BMI's position with respect to the reasonable value
of the license granted herein; BMI hereby expressly reserves its right to re-evaluate the appropriateness of the fees and
terms herein, including, but not limited to, the reasonable value of a license that covers transmissions beyond the U.S.
Territory, for periods following the Term.

12. BREACH OR DEFAULT: BMI has the right to cancel this Agreement, effective as of the date of BMI’s Notice to you, if
you don't cure the breach within 30 days after receiving Notice from BMI. This right to cancel is in addition to any other
remedies BMI may have, and no waiver by BMI of full performance of this Agreement in any one or more instances shall
be a waiver of the right to require full and complete performance of this Agreement for the remainder of the Term.

13. TERMINATING THE AGREEMENT:

A. You can request to terminate the Agreement at the end of December of 2009, or at the end of December of any
year after 2009, by notifying BMI in writing at least sixty (60) days before the requested date of termination. Additionally, if
you permanently discontinue your use of music on the Web Site (as opposed to temporarily disabling the Web Site and/or
the music on the Web Site), you can request to terminate this Agreement at any time during the Term by notifying BMI in
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writing at least sixty (60) days before the requested date of termination. You are required to submit all reports and
payments to BMI before the Agreement will be terminated.

B. BMI may terminate this Agreement at the end of December of any year after 2009, by notifying you in writing at
least sixty (60) days before the effective date of termination. Additionally, if BMI terminates its agreements with all other
customers in your class and category, BMI can terminate this Agreement at any time during the Term by notifying you in
writing at least sixty (60) days before the effective date of termination.

14. ARBITRATION: All disputes of any kind, nature or description arising in connection with the terms and conditions of
this Agreement (except for matters within the jurisdiction of the BMI rate court) shall be submitted to arbitration in the City,
County, and State of New York under the then prevailing rules of the American Arbitration Association by an arbitrator or
arbitrators to be selected as follows: Each of the parties shall, by written notice to the other, have the right to appoint one
arbitrator. If, within ten (10) days following the giving of such notice by one party the other shall not, by written notice,
appoint another arbitrator, the first arbitrator shall be the sole arbitrator. If two arbitrators are so appointed, they shall
appoint a third arbitrator. If ten (10) days elapse after the appointment of the second arbitrator and the two arbitrators are
unable to agree upon the third arbitrator, then either party may, in writing, request the American Arbitration Association to
appoint the third arbitrator. The award made in the arbitration shall be binding and conclusive on the parties and
judgment may be, but need not be, entered in any court having jurisdiction. Such award shall include the fixing of costs,
expenses, and attorneys’ fees of arbitration, which shall be borne by the unsuccessful party.

15. WITHDRAWAL OF WORKS: BMI reserves the right at its discretion to withdraw from the license granted by this
Agreement any musical work as to which legal action has been instituted or a claim made that BMI does not have the right
to license the performing rights in such work or that such work infringes another composition.

16. NOTICE: All notices and other communications under this Agreement must be in writing, as described in the
following paragraph. Report requests and other correspondence between the parties relating to reporting under the
Agreement can be sent electronically and are deemed given upon sending, when sent by electronic mail to the address
designated by the parties.

All other notices and communications between the parties hereto shall be in writing addressed to the other party at the
address or fax number set forth below (or at such other address or fax number that may be supplied by written notice to
the other party) and deemed received: (i) when delivered in person; or (ii) upon confirmed transmission by facsimile
device; or (iii) five (5) days after postmarked by ordinary postage prepaid first-class U.S. mail; or (iv) date of confirmed
delivery by private courier service:

BMI: 320 West 57" Street
New York, New York 10019
Attn: Vice President, New Media & Strategic Development
BMI New Media Department Fax number: (212) 554-7018

with a separate copy to:

Senior Vice President and General Counsel (sent to the address above)

BMI Legal Department Fax number: (212) 397-0789

LICENSEE:
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Fax number:

e-mail:

17. ASSIGNMENT: This Agreement may not be assigned without the prior written consent of BMI, not to be
unreasonably withheld. For the avoidance of doubt, it is reasonable for BMI to withhold such consent if LICENSEE has
failed to submit any payments or reports due.

18. MISCELLANEOQUS:

A. Reports and/or payments that are due on a weekend day (or a nationally recognized holiday on which the U.S.
Postal Service is not providing service) and received by BMI before the close of business on the next business day
following the weekend day or holiday, will not be considered late under the Agreement.

B. BMI will, upon reasonable written request, advise you whether particular musical works are available for
performance as part of BMI's repertoire. You will provide BMI with the title and the writer/composer of each musical
composition requested to be identified.

C. BMI will make reasonable efforts to be exempted or excused from paying state or local taxes on the License Fees
received pursuant to this Agreement. In the event that BMI is not excused from paying such taxes, however, and BMI is
permitted by law to pass through such tax to you, you will pay BMI the full amount of such tax when you submit your
License Fee payment(s) to BMI.

D. BMI treats the financial, web site traffic, and music usage information that you provide under this Agreement (or
that BMI obtains through an audit) as confidential. Your information is made available to BMI agents and employees who
need to know such information in order to administer this Agreement. Information is also made available to BMI-
represented songwriters, composers, music publishers, as well as foreign rights organizations, but only to show the
royalties generated from your use of their works (i.e., song X was played Y times and earned $Z in royalties). BMI will not
otherwise disclose your financial, web site traffic, or music usage information unless required to do so by law or legal
process. BMI may, however, use the information in your music use reports and the music use reports from other
customers to compile aggregate market data, and may disclose such aggregate market data publicly so long as BMI does
not specifically identify your information as coming from you.

E. This Agreement constitutes the entire understanding between the parties with respect to the subject matter
hereof. This Agreement cannot be waived, added to or modified orally and no waiver, addition or modification shall be
valid unless in writing and signed by the parties. This Agreement, its validity, construction, and effect, shall be governed
by the laws of the State of New York. The fact that any provisions herein are found by a court of competent jurisdiction to
be void or unenforceable shall not affect the validity or enforceability of any other provisions.

PLEASE COMPLETE THE FOLLOWING:

BROADCAST MUSIC, INC.
LICENSEE's main offices are located in the U.S. Territory

By: YES_ NO
(Signature)

(LICENSEE)

(Print Name of Signer)

(Signature)

(Title of Signer) By:

(Print Name of Signer)

PLEASE RETURN TO:

(Title of Signer)

BMI
ATTN: Web Site Licensing

10 Music Square East
Nashville, TN 37203-4399
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INTERNET

WEB SITE
Boascastiise et MUSIC PERFORMANCE AGREEMENT
EXHIBIT A
WEB SITE NAME URL
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EXHIBIT B Web Site Name:

Account #

Gross Revenue Calculation

BMI ® WEB SITE MUSIC PERFORMANCE AGREEMENT
ANNUAL FINANCIAL REPORT FORM

Report For Calendar Year:

Company Name:
Address:

Telephone No.:
URL:

YOUR GROSS REVENUE

1. Subscriber Revenue (including commissions on third party transactions) $
2. Advertising Revenue (less agency commissions) $
3. Provision of Space or Time $
4. Donations $
5. Trade or Barter $
6. Proprietary Software $

TOTAL GROSS REVENUE (add lines 1 through 6) $

TOTAL GROSS REVENUE $ X1.75% =%
LICENSE FEE
TOTAL PAYMENT DUE = $
| hereby certify on this day of , that the above is true and correct.
BY: Please return report and payment to:

(SIGNATURE)

Attn: Web Licensing
BMI

PO Box 402974

(TITLE OF SIGNER) Atlanta, GA 30384-2974

(PRINT NAME OF SIGNER)

Please email any questions to: weblicensing@bmi.com
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EXHIBIT B Web Site Name:

Account #
® WEB SITE MUSIC PERFORMANCE AGREEMENT
BMI Gross Revenue Calculation
QUARTERLY FINANCIAL REPORT FORM
Jan. 1- Apr. 1 - July. 1 — Oct. 1 -
Mar. 31 June. 30 Sept. 30 Dec. 31 YEAR

Report For Calendar Quatrter:

Company Name:
Address:

Telephone No.:
URL:

YOUR GROSS REVENUE

1. Subscriber Revenue (including commissions on third party transactions) $
2. Advertising Revenue (less agency commissions) $
3. Provision of Space or Time $
4. Donations $
5. Trade or Barter $
6. Proprietary Software $

TOTAL GROSS REVENUE (add lines 1 through 6) $

TOTAL GROSS REVENUE $ X1.75% =%
LICENSE FEE
TOTAL PAYMENT DUE = %
| hereby certify on this day of , that the above is true and correct.
BY: Please return report and payment to:

(SIGNATURE)

Attn: Web Licensing

(PRINT NAME OF SIGNER) BMI
PO Box 402974
(TITLE OF SIGNER) Atlanta, GA 30384-2974

Please email any questions to: weblicensing@bmi.com
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Web Site Name:

EXh|b|t B Account #
® WEB SITE MUSIC PERFORMANCE AGREEMENT
BMI Music Area Revenue Calculation
ANNUAL FINANCIAL REPORT FORM

Report For Calendar Year:

Company Name:
Address:

Telephone No.:
URL:

MUSIC AREA REVENUE
DIRECT MUSIC AREA REVENUE

1. In-Stream Advertising $ less agency commissions $ $
2. Music Page Banner Advertising $ less agency commissions $ $
3. Music Subscriber Fees $
4. Other Music Revenue $
5. DIRECT MUSIC AREA REVENUE (add lines 1 through 4) $
ALLOCATION OF RUN OF SITE REVENUE

6. Subscriber Revenue (including commissions on third party transactions) $
7. Advertising Revenue $ less agency commissions $ $
8. Provisions of Space or Time $
9. Donations $
10. Trade or Barter $
11 Proprietary Software $
12. RUN OF SITE REVENUE (add lines 6 through 11) $
13. ALLOCATION OF RUN OF SITE REVENUE

X / $

RUN OF SITE REVENUE (TOTAL MUSIC PAGE IMPRESSIONS  TOTAL PAGE IMPRESSIONS )
14. TOTAL MUSIC REVENUE (add lines 5 and 13) $
MUSIC AREA LICENSE FEE
(the greater of A and B)
A. TOTAL MUSIC AREA REVENUE $ x25% =%
(from line 13)
B. MUSIC PAGE IMPRESSIONS /1,000 x $0.12=%
(Total Music Page Impressions)
MUSIC AREA LICENSE FEE $
| hereby certifyonthis  ~  dayof , that the above is true and correct.
BY: Please return report and payment to:

(SIGNATURE)

Attn: Web Licensing

(PRINT NAME OF SIGNER) BMI
PO Box 402974
(TITLE OF SIGNER) Atlanta, GA 30384-2974

Please email any questions to: weblicensing@bmi.com

10 Music Square East, Nashville, Tennessee 37203-4399
BMI® and Broadcast Music, Inc®. are registered trademarks of Broadcast Music, Inc.




Web Site Name:

o Account #
Exhibit B
® WEB SITE MUSIC PERFORMANCE AGREEMENT
BMI Music Area Revenue Calculation
QUARTERLY FINANCIAL REPORT FORM
Jan. 1- Apr. 1 - July. 1 — Oct. 1 -
Report For Calendar Quarter: Mar. 31 June. 30 Sept. 30 Dec. 31 YEAR
Company Name:
Address:
Telephone No.:
URL:
DIRECT MUSIC AREA REVENUE
1. In-Stream Advertising $ less agency commissions $ $
2. Music Page Banner Advertising $ less:agency commissions $ $
3. Music Subscriber Fees $
4. Other Music Revenue $
5. DIRECT MUSIC AREA REVENUE (add lines 1 through 4) $

ALLOCATION OF RUN OF SITE REVENUE

6. Subscriber Revenue (including commissions on third party transactions) $
7. Advertising Revenue $ less agency commissions $ $
8. Provisions of Space or Time $
9. Donations $
10. Trade or Barter $
11 Proprietary Software $
12. RUN OF SITE REVENUE (add lines 6 through 11) $
13. ALLOCATION OF RUN OF SITE REVENUE

X / $

RUN OF SITE REVENUE (TOTAL MUSIC PAGE IMPRESSIONS TOTAL PAGE IMPRESSIONS )
14. TOTAL MUSIC REVENUE (add lines 5 and 13) $
MUSIC AREA LICENSE FEE
(the greater of A and B)
A. TOTAL MUSIC AREA REVENUE $ Xx25% =%
(from line 13)
B. MUSIC PAGE IMPRESSIONS /1,000 x$0.12=%
(Total Music Page Impressions)
MUSIC AREA LICENSE FEE $
| hereby certify on this day of , that the above is true and correct.
BY: Please return report and payment to:

(SIGNATURE)

Attn: Web Licensing

(PRINT NAME OF SIGNER) BMI
PO Box 402974
(TITLE OF SIGNER) Atlanta, GA 30384-2974

Please email any questions to: weblicensing@bmi.com

10 Music Square East, Nashville, Tennessee 37203-4399
BMI® and Broadcast Music, Inc®. are registered trademarks of Broadcast Music, Inc.
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EXHIBIT C
http:/www.bmi.com Last Updated: 1/2006

COUNTRY ORGANIZATION

10 Music Square East, Nashville, Tennessee 37203-4399
BMI® and Broadcast Music, Inc®. are registered trademarks of Broadcast Music, Inc.
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WEB SITE
MUSIC PERFORMANCE AGREEMENT

http://www.bmi.com

WEB SITE PROFILE
Please complete and return with your signed agreements
SO we can service your account properly

Site URL:

Site Name:

Corporate Name:

Corporate Contact: Title:

Corporate Address:

Telephone: Fax:

E-Mail:

Financial Contact: Title:

If different from above

Billing Address:

If different from above

Telephone: Fax:
E-Mail:

Music

Use Reports Contact: Title:

If different from above

Telephone: Fax:
E-Mail:

Questions? Please visit our web site at: http://www.bmi.com

10 Music Square East, Nashville, Tennessee 37203-4399
BMI® and Broadcast Music, Inc®. are registered trademarks of Broadcast Music, Inc.



http://www.bmi.com/

Live365 : Business Decisions Affecting ATH
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(1) Following CRB rate determination, Live365 removed 40+ Live365 stations from the iTunes directory reducing ATH (early March 2007).
(2) Live365 began restricting listener sessions with use of a proprietary "parking meter” limiting access from 30-60 minutes. (late March2007)

(3) Live365 raised prices on broadcast packages followed by increased chum and declining acquisitions.(March 2008)
(4) The listener time restrictions set by the “parking meter” were increased to 75-120 minutes resulting in increased ATH.(June 2008)

Annual ATH varies by season with October through December generating above average listening and ATH.




Live365: Historical U.S. Internet Radio Network Revenue

Oct'05-Sep'06 Oct'06-Sep'07 Oct'07-Sep'08 Oct'08-Jun'09
FY2006 FY2007 FY2008 FY2009 (9 months)
U.S. ATH (Royalty Bearing) 116,815,971 108,598,176 74,663,541 46,650,607
% of Total ATH 51.7% 45.2% 42.8% 40.6%

i) o, o, o, o, o, o, o, o, o, o, o, o, o, o, o, o, o, o, o, S e e
A A A At

I bbb i Dk Dk Dk Dk Dk Dk

U.S. Revenue (Internet Radio Network Only)

Internet Radio Network

Subscription Revenue (U.S. only) $2,230,456 $2,448,089 $2,962,006 $2,047,964
% of Total Subscription Revenue 79.5% 80.9% 78.8% 76.8%
Advertising Revenue (U.S. only) $2,058,358 $2,210,215 $1,970,098 $1,321,429
% of Total Subscription Revenue 99.2% 98.6% 94.2% 91.8%
Other (CD & Merchandise, Library, Live365) $47,737 $49,162 $48,826 $21,134
Total U.S. Revenue (Internet Radio Network only) $4,336,551 $4,707,466 $4,980,930 $3,390,527
% of Total Revenue (Internet Radio Network only) 88.0% 88.5% 84.5% 82.2%

% of Total Revenue (Broadcast Service and Internet Radio Network) 49.7% 49.2% 49.5% 47.5%



Live365: Historical Operating Income Statement

Revenue

Broadcast Services

Professional Services

Consumer Broadcast

Other (Syndication, Label Services)
Total Revenue (Broadcast Services)

Internet Radio Network

Subscription

Advertising

Other (CD & Merchandise, Library, Live365)
Total Revenue (Internet Radio Network)

Total Revenue (Broadcast Services and Internet Radio Network)

Direct Cost of Sales

DSRP

ASCAP, BMI, SESAC, Thomson MP3

Bandwidth

Ad Rep Firms

IT and CS (payroll)

Others (cc exp, colo facilities, Ad servers, etc)
Total Cost of Sales

Operating Expenses (excl. Depreciation, Interest and Tax)
Net Payroll (including R&D)
EE Benefits (PTO, payroll tax, health ins, etc)
Other SG&A (travel, office, telecomm, outside, etc)

Total Operating Expenses

Total Costs and Operating Expenses

Operating Profit (EBITDA)

Oct'05-Sep'06

Oct'06-Sep'07

Oct'07-Sep'08

Oct'08-Jun'09

FY2006 FY2007 FY2008 FY2009 (9 months)
$1,989,891 $2,646,190 $2,738,253 $2,066,259
$1,602,876 $1,521,203 $1,390,527 $912,815

$211,055 $90,723 $27,234 $28,329
$3,803,822 $4,258,116 $4,156,014 $3,007,403
$2,804,052 $3,026,012 $3,757,326 $2,665,065
$2,074,727 $2,242,621 $2,090,330 $1,439,577
$47,737 $49,162 $48,826 $21,134
$4,926,516 $5,317,795 $5,896,482 $4,125,776
$8,730,338 $9,575,912 $10,052,495 $7,133,179
$1,675,968 $2,011,080 $1,899,082 $1,565,267
$305,444 $360,925 $337,501 $246,437
$594,675 $552,199 $593,140 $286,451
$729,364 $870,020 $625,029 $427,321
$407,894 $408,198 $391,688 $303,300
$689,812 $774,916 $773,858 $543,260
$4,403,157 $4,977,338 $4,620,298 $3,372,036
$1,963,791 $2,130,766 $2,269,160 $1,568,568
$471,771 $558,741 $501,159 $404,490
$1,450,374 $1,288,220 $1,217,784 $852,043
$3,885,936 $3,977,728 $3,988,103 $2,825,101
$8,289,093 $8,955,066 $8,608,401 $6,197,137
$441,245 $620,846 $1,444,094 $936,042




FOR SETTLEMENT PURPOSES ONLY 8/16/07

Minimum Fee Agreement

in licu of the per channel minimum fee set in the CRB decision for case Docket No.
2005-1 in connection with the statutory licenses under 17 USC §§ 112 and 114 for the 2006~
2010 period (the “Sratutory Licenses”), DiMA and SoundExchange agree in principle as follows:

Term Description

_ $500 per station or channel, provided that no licensee shall pay
more than $50,000.

- Applicable to commercial webcasters not covered by any "small
webcaster” license (¢.g., a push forward of SWSA).

Annual Minimum Feel
Royalty

_ Effective beginning within six months, all commercial webcasters
not covered by SWSA (as pushed forward) will provide full census
reporting for all streams for which payment is made under the
Statutory Licenses on a uniform basis so that royalties may be
distributed efficiently and accurately.

- Reporting will be subject to the same terms (including data
elements, format and delivery) set forth in the regulations, except
that it will be for every performance under the Statutory Licenses

instead of two weeks per quarter.

Census Reporting

_DiMA and SoundExchange will meet at least every six weeks,
unless otherwise agreed by the parties, o discuss technological
issues and potential solutions relating o stream-ripping (i.e.,
turning internet radio performances into a digital music library by
disaggregating, identifying, reproducing and storing individual
song files). DiIMA and SoundExchange shall create a committee
(the “Commiltee’’) comprised of individuals with technological
expertise to address the 155Ues.

_ As part of these ongoing discussions, DiMA and representative
member webcasters commit to identify, review, mternally test and
evaluate technologies to prevent stream-ripping. The Committee
shall jointly determine the scope of said internal testing, which is
contemplated to involve assessment of the feasibility (including
associated costs and consumer issues) and effectiveness of
technologies and to include actual internal tests by representative

M A webcasters.

Stream-Ripping

_DiMA and SoundExchange will jointly request that this agreement
be implemented on an industry-wide basis by filing a motion with
the 13.C. Circuit requesting partial remand to the CREB on this issue
<o that the CRB may gain jurisdiction o approve the agreement.
The parties will then request the CRB to implement the agreement
on an industry-wide basis for all similarly-situated entities.

Industry-Wide Adopton

CADOCUME LA RSONTLAXCALS -1V EM PO TES TR0 ERMTN ML FEE AGREEMENT V 5 (REDLINE). DOC




f industry-wide adoption in the foregoing manner i8 unsuccessful,
SoundExchange and DiMA agree 1o jointly seek legislation

embodying this agreement in a manner agreed upon by the parties.

1In all events, SoundExchange immediately agrees to accept the
aforedescribed minimum fee/royalty cap on behalf of its members
effective 1/1/06 through the end of the term of the Statutory
Licenses (1o the fullest extent of SoundExchange's statutory

authority for nonmembers).
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Before the
COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS -
Washington, D.C.

In the Matter of
Docket No. 2009-1, CRB Webcasting I1I
DIGITAL PERFORMANCE RIGHT IN SOUND
RECORDINGS AND EPHEMERAL
RECORDINGS

N’ N N N N N’

TESTIMONY OF JOHNIE FLOATER,
GENERAL MANAGER OF MEDIA AT LIVE365, INC.

INTRODUCTION AND BACKGROUND

1. I am the General Manager of Media at Live365, Inc. (“Live365™). I submit this
statement in support of Live365’s direct written case in this proceeding. As General Manager of
Media, I oversee the operation and revenue generation of Live365’s internet radio streaming
offerings to advertisers and listeners. My current responsibilities include revenue optimization of
Live365°s listening hours and ad inventory, selection and management of ad networks and rep
firms, responding to advertiser client proposals (RFPs), direct ad sales, enhancing the company’s
ad trafficking and targeting capabilities, and overseeing ad order delivery, affidavits, billing and
collection. With regard to subscription management, I oversee the marketing, sales and operations
of the company’s VIP offering. This includes development and placement of creative audio and
banner ads, supporting our online affiliate marketing partners, and customer relationship
management (CRM), including ongoing communications through newsletters, emails and

customer service operations.



2. My roles at Live365 with respect to advertising and subscription management
require the tracking and analysis of audience, listening, ad inventory, customer and sales data from
user surveys, the 'company’s data warehouse, and third party resources such as comScore,
Arbitron, Commission Junction, Zedo and others. My team includes a trafficking manager, a
subscription manager, support person and five customer service reps, with additional support
provided by Live365°s data and financial staff. Prior to Live365, I held staff and management
roles in various aspects of the radio business including commercial and public radio, and
syndication of programming and broadcast tools, on a local and international level.

3. Upon graduating summa cum laude with an MBA from UCLA’s Anderson School
of Management, I was hired as Business Manager for National Public Radio’s Los Angeles
affiliate, KCRW. 1 waé responsible for the station’s funding including subscription drives,
corporate sponsorships, underwriting, and grant proposals. During my employment from 1982 to
1986, the station underwent rapid growth, becoming one of the largest stations in the NPR
network. The station competed with over 80 local Southern California radio stations but attracted
sizable audiences by programming a wide range of content from jazz to ethnic music that was
lacking at other stations. During my tenure, audience and membership grew tenfold, and the
annual budget grew from $150k to $2.5M and the staff from 5 to 25. |

4, I left KCRW in 1987 to join ABC Watermark, as part of the separate international
syndication venture Radio Express. My initial role was Sales Manager where I was responsible for
the foreign marketing, sales and localized co-productions of ABC’s top rated radio programs
including Casey Kasem’s American Top 40 and Bob Kingsley’s American Country Countdown. 1
secured corporate sponsorships from Pepsi, McDonald’s and others for the syndication of these

programs in over 40 countries. In 1989, I was promoted to General Manager where I oversaw the



expansion of the company’s product lines and international representation for other leading U.S.
radio program producers and suppliers of trafficking and scheduling software, music and
production libraries, and jingle packages from NBC, TM Century, and FirstCom. I served as a
consultant for one of these companies, TunEdge Music, establishing their music licensing and
contracting process for the creation of their first production music library. During my eight years at
Radio Express, the cbmpany’s revenues grew from under $1M to over $10M because of successful
marketing and media distribution to over 65 countries.

5. In 1996, I joined Eagle River Interactive (ERIV) as VP International, establishing
and managing its multinational capabilities through acquisitions and partnerships. During my two
years at the company, it became one of the first web services companies to go public, and then was
acquired by Omnicom as part of Agency.com. My division handled multiple language website
localizations for multinational clients such as Disney, McDonalds, Sony and Arthur Anderson.
When the company formed its European division, I was promoted to be its President Director
General (PDG) to oversee the operatilons and staff for offices in Paris, London, Milan, Madrid and
Stuttgart.

6. ‘Upon returning to the U.S. in 1999, I secured a position as VP Incubation with
another NASDAQ public company, the New York baseci venture division of Rare Medium Group
(RRRR), overseeing $75 million in investments in various internet startups, including: CMJ, a
music publication, artists support and concert company; ePrize, an online prize and fulfillment
company; NoticeNow, integrated messaging software; and LiveUniverse, a provider of web tools.
In 2003, I consulted for Forum Nokia, which is Nokia’s third party developers’ network,
introducing content companies to new opportunities with mobile applications, before joining

Live365 in October 2004. I have presented at numerous broadcast, music, and internet



conferences including the NAB, Consumer Electronics Show (CES), MIDEM, MILIA, Digital
Hollywood, and the Digital Music Forum. I also currently serve as Live365’s representative on
the Board of the Digital Media Association (DiMA).

LIVE365’S INTERNET RADIO REVENUES

7. As described more fully in the witness statement of N. Mark Lam, Live365
generates revenues from two lines of businesses: (1) “Broadcast Services,” which provides the
technology platform, tools, services and know-how to allow Live3 65’3 7,000+ webcasters to
broadcaét music to millions of users through the internet, and (2) “Internet Radio,” which provides
a wide diversity of streaming music (over 260 genres), talk and other audio entertainment through
its network of aggregated webcasters.

8. Revenues from Live365’s Broadcast Services reflect payments by its webcasters
for the equipment, intellectual property, research and development, and other resources Live365
has invested into providing such broadcasting services. The provision of thése software and
technology components does not leverage the intellectual property of performers and copyright
holders. On the other hand, Live365’s Internet Radio line of business, where performers’
copyrighted works are frequently used to attract listeners, allows the company to obtain revenues
from advertisers and subscription listeners, as discussed below.

9. Adpvertising products at Live365 include 30-second in-stream audio advertisements
inserted between songs, banner ads throughout Live365°s website and within the player window,
and video or audio gateway advertisements played prior to the launch of all non-subscriber
streams. Audio spots are inserted five times per hour with each advertisement break capable of
running two spots, depending on the amount of advertising inventory sold. As discussed below,

advertising orders consistently do not fill all of Live365’s advertising inventory; therefore,



increasing the number of ad spots per hour would not generate more revenues since Live365
already cannot fill all of its commercial availabilities.

10. Currently, advertising accounts for approximately 39% of Live365’s internet radio
revenues; however, monthly gross CPM values (i.e., the cost per thousand impressions) have been
decreasing over the last three years. Since 2006, audio CPMs have declined 31% from $4.73 to
$3.25 and banner CPMs have dropped 41% from $1.88 to $1.11, through June of FY20009.
Although video gateways (which account for less than 2% of Live365’s advertising revenue due to
low advertiser demand) deliver theA highest CPMs, their rates also have decreased 30% from the
2006 average CPM of $14.62 to currently $10.24. This fiscal year’s inventory sell-out rates
through June 2009 are 65% for audio, 71% for display and 4% for video.

11.  In2002, Live365 launched a subscription (VIP) membership offering an ad free
experience to listeners willing to offset their royalty and streaming costs for their own listening.
The average VIP paid $6.02 per month in calendar year 2008. VIP membership consists of less
than 2% of Live365 site visitors despite significant attempts at marketing this offering, as
discussed below.

12.  VIP sales reached a high point in mid-2007 at 58,104 subscribers; it took over three
million monthly unique visitors to yield this membership level. As of June 2009, subscriptions
~ declined from 2007’s high point by 24% to 44,097 in part because of increased subscription fees
aswellasa deérease in the humber of station choices, visitors, and overall ATH.

13. Overall, as discussed below, despite Live365’s best efforts to encourage listeners to
become subscribers, and subscribers to retain their subscriptions, Live365°’s internet radio’s

subscription revenues are contracting due to decreasing listenership and accelerating subscription



churn rate.! A soft advertising market and decreasing CPM’s are also reducing Live365’s
advertising revenues. These trends continue despite Live365°s prudent business decisions and
practices, as discussed in the witness statement of N. Mark Lam.
LIVE365’S INTERNET RADIO COSTS
14.  There are significant expensesAin operating Live365’s internet radio aggregating
- service. Live365’s top cost inputs, excluding payroll, are statutory performance royalty fees and
advertising agency/ad network deductions. SoundExchange royalties accounted for over 32% of
Live365°’s total internet radio revenues in fiscal 2009 through June. In other words', nearly one-
third of Live365’s internet radio revenues are devoted solely to a single statutory royalty fee.? In
addition, as discussed below, advertising agency/network deductions accounted for 30% of
Live365’s gross advertising revenues, resulting in Live365 earning less than $1 million out of the
gross ad revenue of $1.32 million, while Live365’s accrued royalty fees due to SoundExchange
was $1.1 million. |
THE INTERNET RADIO AD MARKET CONTINUES TO UNDERPERFORM

15.  In-stream audio ads, banner ads, and video gateway ads are the three main internet
radio advertising products for Live365. Domestic advertising revenue through June of FY2009
currently represents about 39% of Live365°s domestic internet radio revenue ($1.32 million out of

$3.4 million), down from 47% in fiscal year 2006. In addition, excess inventory resulting in

! “Churn rate” refers to the loss of paying subscribers in a given period.

? Live365 pays royalties for the streaming performances by most of its webcasters under Live365’s
statutory performance license. Royalties paid by broadcasters that have their own direct license with
SoundExchange or copyright holders are not considered in my statement.



inadequate sell-out rates continue to undermine CPM rates and undercut overall advertising
revenues.>

16.  Channel sponsorship (when one advertiser buys all of the available advertising
spots on a channel) and site sponsorship (when one advertiser is prominently displayed on
Live365°’s homepage and/or music player) are offered but such sponéorships typically result in
only one to three sales per year. Advertising agencies have a low demand for these one-time ad
buys because of the time requirements for one-of-a-kind customization and the amount of
impressions per user exceed ad frequency caps requested by the clients. Therefore, despite
Live365’s attempts to secure these ad buys, channel and site sponsorships are not viable ad
revenue streams due to their limited popularity. |

17.  Because excess supply of internet radio ads in the marketplace consistently
outstrips demand, CPM rates continue to underperform. Even with over a one-third reduction in
U.S. ad supported ATH between FY2006 and FY2008, and therefore a one-third reduction in
audio ad inventory, sell-out rates still accounted for less than 65% of available inventory. As
demonstrated below, despite Live365’s efforts to bring in more advertisers and participation in
various ad networks, such as TargetSpot and ValueClick, sell-out rates remain low. I understand
that most webcasters face the same problem.

INTERNET RADIO’S DEPENDENCE ON ADVERTISING AGENCIES

18.  Live365’s advertising revenues are further squeezed by the use of third party ad

networks and advertising agencies. Although Live365 responds to direct client advertising RFPs,

these sales represent only 5% of ad revenue for reasons detailed below. Moreover, radio

> Sell out rates are the percentage of inventory sold for a given ad type. For example, a 60% audio ad sell
out rate signifies that 40% of audio ad inventories were not sold, thus generating no revenue due to lack of
demand.



advertising dollars have long been focuseci on local communities —i.e., audiences within reach of a
limited AM/FM coverage area. This concentration of potential customers is in high demand by
local retailers; hence, they typically provide the highest radio CPMs. However, internet rafiio
attracts audiences by content interest only, without the geographic concentration required for local
retailers. As internet radio use grows, there will likely be enough listeners within particular cities,
which then will require sales staff for each locale. This investment in personnel and infrastructure
for tens, even hundreds of cities, currently does not provide the requisite return on investment for
the potential return. Therefore, since 2004, Live365 has been compelled to use third party ad
representatives and participate in ad networks to increase advertising revenues and remain
competitive. Advertising revenue is required to support over 75% of Live365°s ATH since paid
subscribers account for only 25% of its ATH despite significant efforts to attract subscribers.

19. Adpvertising agencies, such as MediaVest, Horizon, Initiative Media, and OMD,
oversee the advertisers’ strategy, creative and targeted media buys, and are therefore the soﬁrce of
the vast majority of advertising buys. These agencies typically take a 15% deduction from their
Live365 ad orders for their services. These agencies also purchase advertising impressions in
quantities that are multiple times larger than any terrestrial radio station or internet radio channel
and more than the combined listening of the entire Live365 internet radio network. Because no
single webcaster or radio station can satisfy the impression quantities required by these agencies
for national ad buys, advertising networks combine multiple radio stations and other webcasting
services for a single agency buy. In order to capture any of this revenue, Live365 must participate
in these ad networks which also take é further 25% to 50% fee of the advertising spot’s purchase

price for their services. Live365 secures 95% of its advertising revenues from these ad networks



including TargetSpot (formerly RLR Network) for audio advertising and ValueClick, Tribal
Fusion and Google for banner ads.

20.  Live365’s much-needed internet radio advertising revenue would not be possible
without the services and contributions of these agencies and ad networks. However, for every ad
dollar ordered through these networks, Live365 earﬁs only $0.50 to $0.65 for delivering the
audience and the sought out impressions. Therefore, this year’s reported gross advertising CPM
of audio spots at $3.25 yields Live365 CPM of $2.07, and a $1.11 CPM for banners yields
Live365 CPM average of $0.55.

21.  Further, nearly all audio advertising .buys also include genre, ad placement, and
timing restrictions. Consequently, 85% of our ad buys are restricted to 7 a.m. to 7 p.m. Monday
through Friday and within popular genres (such as Top 40 and country). This results in little to no
inventory for nighttime and weekénd audiences as well as for unique genres (such as folk and
Christian) that bear the same royalty and streaming costs as other programming. These ad
placement, genre and timing restrictions are carried over from terrestrial radio buying habits
despite the combined efforts of Live365, TargetSpot, Arbitron, and comScore to educate ad
agency buyers regarding the unique benefits of internet radio’s enhanced ad delivery,
measurement and targeting capabilities.

22.  Live365’s audio ad trafficking system is designed to provide advertisers the
required targeting capabilities while inserting up to ten audio spots in every streaming hour with
an additional audio/video gateway for every launch. Live365’s targeting capabilities allows for in-
stream ad insertions based on “daypart” requests (i.e., morning, midday or eévening), and selected
channel’s music genre, as each genre tends to attract certain demographics. In addition, Live365

is capable of inserfing specific video and audio gateway and banner ads based on demographic



information about registered listeners and their location. Nevertheless, with ad inventory growing

faster than advertising demand combined with advertising agencies’ ad placement restrictions,

Live365 and its ad networks sell less than 65% of all available advertising inventories.
LIVE365’S SUBSCRIPTION REVENUES ARE STEADILY DECLINING

23.  Live365’s internet radio service depends on‘paying subscribers, i.e. VIP members,
to cover costs directly related to their listening. These VIP subscribers listen to Live365’s internet
radio without any audio and banner ad interruptions. The average VIP subscriber listens to
approximately 40 hours of programming per month.

24.  Live365 aggressively pursues internet radio VIP subscriber acquisitions, to the
point that every site visitor and/or listener receives multiple signup offers. Live365’s most
effective sales campaign focuses on converting existing ad based listeners to paying VIPs.
Live365 produces and places its own audio, banner and video ads in unsold advertising inventory
to highlight VIP benefits. In addition, Live365 includes VIP promotional messages and discount
price offers in its quarterly newsletter sent to over one million listeners. Any listener expressing
interest in the VIP package receives up to six follow-up trigger emails. Moreover, Live365
purchases several keyword advertising opportunities on search engines, such as Google, to draw
new users to the site to increase‘ the potential pool for new subscribers.

25.  Live365’s internet radio leverages its webcasters and some 7,300 additional
registered online marketing affiliates through its participation in the Commission Junction affiliate
sales platform. Through this program, Live365 provicies various types of VIP advertising spots
and banners for these affiliates to place on their websites and stations. In exchange for promoting
Live365’s VIP membership offering, Live365 pays these affiliates a 25% commission of the initial

VIP sale if a listener signs up through an ad placed on the affiliates’ site or stream. In addition,
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Live365 webcasters earn revenue by attracting VIP subscribers to their stations. Currently,
listeners may become Live365 VIP members for $4.95 to $7.95 per month depending on the
length of the subscription (one-month to two-year packages).

26.  Despite Live365’s extensive efforts to attract subscribers, subscriber churn rates |
have increased and new subscriber acquisition rates have decreased since 2007, resulting in a net
loss of subscribers month after month. This trend is partly due to a reduction of content choices
provided by fewer stations, but also because of more free alternatives (i.e., ad or venture supported
internet radio sites) available to consumers. As of June 2009, subscription levels have fallen 24%
from its highpoint of 58,104 in August 2007. Although these subscribers represent less than 2%
of Live365’s audience, they account for 23.5% of its streaming ATH and nearly two-thirds of its
internet radio revenues.

THE BENEFITS OF AGGREGATION

27.  Live365 has spent tens of millions of dollars developing and operating a streaming
architecture that éan aggregate tens of thousands of individual webcasters. These stations are
setup and programmed by individual hobbyists, music fans, record labels, schools, faith-based
organizatidns, and other distinct communities. Live365 provides each of them access to a legal,
compliant, and licensed webcast platform, while keeping the service affordable because of
Live365’s aggregated internet radio network. Since 2002, Live365 has enabled over 38,000
paying individual webcasters to broadcast according to their musical tastes and personal interests.

28.  The diversity of these individual programmers is reflected in the variety of their
programming. Specifically, the 7,000+ currently broadcasting Live365 internetiradio stations are

organized into over 260 music genres. See Floater Exhibit 1 (directory of Live365°s genre
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selections). In addition, performance reports from these Live365 stations-show that over 300,000
different artists® works were played in a recent quarter.

29.  The average Live365 webcaster streams under 2,000 ATH per month yet has 480
different tracks in their individual music libraries. The combination of these webcasts’ individual
libraries ;cotal over 4.5 million music tracks. These webcasters provide revenue to a wide range of
artists and copyright owners by acquiring these tracks, generating royalties from their
performances, and providing exposure to millions of interested listeners — an opportunity that
Live365°’s aggregation facilitates. ’

30.  Live365 stations generate direct revenues for the copyright owners in several other
ways. For example, Live365 has a “click-to-buy” function in its player that allows listeners to
purchase music (both digital downloads and physical CDs) from the two largest online music
retailers, i.e., AppI;:’s iTunes and Amazon.com. See Floater Exhibit 2 (screenshot of the “click-to-
buy” feature on Live365°s streaming players). Live365°s “click-to-buy” feature, located within the
player window next to the currently performing artist name and song title, has generated nearly
$1.5 million* in retail sales for the music industry over the past several years. It is also worth
noting that in a recent quarter, 90% of these sales represent purchases of different recordings.

31.  Live365’s internet radio service also provides additional promotional opportunities
for copyright owners to reach the millions of listeners that tune into the thousands of aggregated
webcasts. One such benefit is through Live365°s shared Broadcaster Music Library, which is a
library of music (currently containing 116,132 tracks) provided by artists and labels for the purpose

of making their music available for Live365 broadcasters to include in their webcast. The shared

Broadcaster Music Library uses a proprietary “sideload” feature which protects the work from

* This figure represents only sales of CDs and digital downloads; it does not include sales of other music-
related merchandise.
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unauthorized download while making musical works available for webcast, hence providing
promotional exposure.

32, Artists and copyright holders actively seek out Live365’s promotional benefit by
submitting their CDs and digital files to be included in the Broadcaster Music Library and waiving
- the digital performance sound recording royalties. Live365 receives hundreds, if not thousands, of
such submissions a year. In fact, through Live365’s arrangement with GarageBand Records, artists
pay $200 and expressly waive digital performance royalties to include their performances in the
shared Broadcaster Music Library, and receive promotional advertising with Webcaéters and
lister‘lers. See, e.g., Floater Exhibit 3 (Live365 License Agreement with GarageBand). Live365 has
entered into other similar deals with independent labels and artists whereby the copyright holder
has waived the digital performance royalties in exchange for promotion of the artists on Live365°s
network. See, e.g., Floater Exhibit 4 (Live365/INgrooves License Agreement), Exhibit 5
(Live365/DMI License Agreement), and Exhibit 6 (Live365/Soleilmoon License Agreement).

33.  Live365 has also entered into deals with distribution alliance entities such as Ioda
and Iris. These entities provide thousands of artists’ tracks, without the typical purchase and
upload costs, in exchange for airplay statistics (i.e., performances, buy clicks, ratings), placement in
the shared Broadcaster Music Library and promotion by Live365 in our network — i.e., audio ads,
email newsletters and placement in the “Featured” section of the Music Library.

34.  Live365 further promotes artists on its Music Library and Recommendations web
pages by highlighting artists and genres each month and by providing artists information, audio
samples, purchase links and performances in webcaster’s playlists. These artist Recommendations

are also included in Live365°’s newsletters to over one million listeners and 5,000 webcasters.
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3s. In addition, Live365’s broadcast tools and services enable broadcasters to
economically and efficiently stream their programming while fully complying with copyright
laws. Live365’s broadcast aggregation creates an expansive network of internet radio stations
with a myriad of music variety, draWing millions of listeners. Please see the witness statement of
N. Mark Lam for further discussion. Through aggregation, Live365 monetizes small and large
broadcasters in ways that are unrealistic without such a service. For example, most, if not all, of
our broadcasters would be unable to generate sufficient revenues to pay royalties. Our small
webcasters effectively are denied access to internet radio advertising networks because they do not
have the requisite technological capabilities (i.e. trafficking integration), audience measurement,
impression data collection, and monthly minimums of at least 1 million ATH, all of which are
important to advertisers and agencies. However, any broadcasi:er, regardless of size, can access
these vital advertising networks upon joining Live365 because of the scale and exposure afforded
by Live365’s aggregation.

36. Live365’s aggregation helps broadcasters contain their costs, as they can acce;c,s Live365’s
internet radio infrastructure, software, technological expertise, compliance monitoring, and performance
measuring tools. For example, a Live365 webcaster can stream his or her internet radio station without
buying a server or subscribing to a dedicated broadband line because Live365 offers the needed resources
for as low as $10 per month. Ultimately, Live365 allows small webcasters to broadcast content in a legal
and royalty compliant manner, while generating increased performances, sales, royalties and promotional

benefits for a wide range of artists and copyright holders.
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I declare under the penalty of perjury that the foregoing is true and correct.

M(ﬁu

ie Floater
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LIVE365 Stations Genre Selections

Alternative
Britpop
Classic Alternative
College
Dancepunk
Dream Pop
Emo
Goth
Grunge
Indie Pop
Indie Rock
Industrial
Lo-Fi
Modern Rock
New Wave
Noise Pop
Post-Punk
Power Pop
Punk

Blues
Acoustic Blues
Chicago Blues
Contemporary Blues
Country Blues
Delta Blues
Electric Blues
Cajun/Zydeco

Classical
Baroque
Chamber
Choral
Classical Period
Early Classical
Impressionist
Modern
Opera
Piano
Romantic
Symphony

Country
Alt-Country
Americana
Bluegrass
Classic Country

hvas

o

Contemporary Bluegrass -,

Contemporary Country
Honky Tonk

Hot Country Hits
Western

Easy Listening
Exotica
Lounge
Orchestral Pop
Polka

Electronic/Dance

Acid House
Ambient
Big Beat
Breakbeat
Disco
Downtempo
Drum 'n' Bass
Electro
Garage
Hard House
House

IDM

Jungle
Progressive
Techno
Trance
Tribal

Trip Hop

Folk
Alternative Folk
Contemporary Folk
Folk Rock
New Acoustic
Traditional Folk
World Folk

Freeform
Chill
Experimental
Heartache
Love/Romance
Music To ... To
Party Mix
Patriotic
Rainy Day Mix
Reality
Shuffle/Random
Travel Mix
Trippy
Various
Women
Work Mix

Hip-Hop/Rap
Alternative Rap
Dirty South
East Coast Rap
Freestyle
Gangsta Rap
Old School
Turntablism
Underground Hip-Hop
West Coast Rap

Inspirational
Christian
Christian Metal
Christian Rap
Christian Rock
Classic Christian
Contemporary Gospel
Gospel
Praise/Worship
Sermons/Services
Southern Gospel
Traditional Gospel

.

International
African
Arabic
Asian
Brazilian
Caribbean
Celtic
European
Filipino
Greek
Hawaiian/Pacific
Hindi
Indian
Japanese
Jewish
Mediterranean
Middle Eastern
North American
Soca
South American
Tamil
Worldbeat
Zouk

Jazz
Acid Jazz
Avant Garde
Big Band
Bop
Classic Jazz
Cool Jazz
Fusion
Hard Bop
Latin Jazz
Smooth Jazz
Swing
Vocal Jazz
World Fusion

Latin
Bachata
Banda
Bossa Nova
Cumbia

¥

e

Latin (continued)
Latin Dance
Latin Pop
Latin Rap/Hip-Hop
Latin Rock
Mariachi
Merengue
Ranchera
Salsa
Tango
Tejano
Tropicalia

Metal
Extreme Metal
Heavy Metal
Industrial Metal
Pop Metal/Hair
Rap Metal

New Age
Environmental
Ethnic Fusion
Healing
Meditation
Spiritual

Oldies
30s
40s
S50s
60s
70s
80s
90s

Pop
Adult Contemporary
Barbershop
Bubblegum Pop
Dance Pop
JPOP
Soft Rock
Teen Pop
Top 40
World Pop

R&B/Urban
Classic R&B
Contemporary R&B
Doo Wop
Funk
Motown
Neo-Soul
Quiet Storm
Soul
Urban Contemporary

Reggae
Contemporary Reggae
Dancehall
Dub
Pop-Reggae
Ragga
Reggaeton
Rock Steady
Roots Reggae
Ska

Rock
Adult Album Alternative
British Invasion
Classic Rock
Garage Rock
Glam
Hard Rock
Jam Bands
Prog/Art Rock
Psychedelic
Rock & Roll
Rockabilly
Singer/Songwriter
Surf

Seasonal/Holiday
Anniversary

"Birthday

Christmas
Halloween
Hanukkah
Honeymoon
Valentine
Wedding

Soundtracks
Anime
Children's/Family
Original Score
Showtunes

Talk
Comedy
Community
Educational
Government
News
Old Time Radio
Other Talk
Political
Scanner
Spoken Word
Sports
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LIVE365, INC. LICENSE AND RELEASE AGREEMENT

LV o, I e e N e e e e

This License and Release Agreement (“Agreement’), effective as of 1 April, 2004 (the
“Effective Date"), is made by and between Live365, Inc. (‘Live365) and Evolution Artists, Inc
dba GarageBand Records ("GB"}. GB intends to submit sound recordings contained within
GB's entire catalog to Live365 for purposes of inclusion in webcasts generated through
Live365. GB hereby makes the following representations and warranties, and grant the
following rights to Live365 and each of its affiliates, successors, parents, subsidiaries, assigns,
Licensors, and designees (individually and collectively, “Live365"):

Representations and Warranties

GB represents and warrants as follows with respect to each of the Sound Recordings
cantained within the GB catalog and submitted by GB to Live365 for posting on the Live365
website (the "Site™).

(a) GB owns or controls sufficient rights in and to the Sound Recordings contained
in the GB catalog to waive the statutory royalties from the digital performance of the
Sound Recordings through the Live385 Network and/or Live365's users in accordance
with this Agreement.

(b} GB warrants that the Sound Recordings being submitted to Live385 do not infringe
upon the copyright or any other statutory or common-law intellectual property rights
(including without limitation trademark, service mark, and trade name rights),
proprietary rights (including without limitation trade secrets), or rights of privacy or
publicity of any third party.

(c} GB has not sold, assigned, transferred, or otherwise encumbered any part of its right,
title. and interest in and to the Sound Recordings in a manner that would interfere or
conflict with its right to grant the license to Live365 contained herein. No other person,
firm, corporation, or other entity has or has had any claims or has claimed any right,
title, or interest in or to the Sound Recordings that would interfere or conflict with GB's
right to grant the license to Live365 contained herein. Without limiting the foregoing
provisions of this paragraph 4, GB has the full right, power and authority to enter into,
and grant all rights conferred upon Live365 pursuant to, this Agreement.

Grant of Rights

In consideration for inclusion of GB's catalog into the Live365 Music Library andfor the
promotion of GB's catalog to Live365’s users, GB hereby grants Live365 a non-exclusive,
worldwide, fully paid-up license to:

(a) Reproduce, distribute, perform publicly, display publicly, and perform digitally the Sound
Recordings in whole or in part, to the extent deemed necessary by Live365, in its sole
discretion, solely in connection with the webcasting of the Sound Recordings via the
Site and the advertising, promotion and marketing of the Site and the services provided
by Live365 as related to the license or use of GB’s catalog;



(b) Use any trademarks, service marks or trade names incorporated in the Sound
Recordings or associated with any artists, producers or other individuals whose
performances are embodied in the Sound Recordings; to the extent deemed
necessary by Live365, in its sole discretion, in connection with the webcasting of the
Sound Recordings via the Site and the advertising, promotion and marketing of the
Site and the services provided by Live365 as related to the license or use of GB's
catalog; and

(c) Use the name and likeness of any artists, producers or other individuals whose
performances are empodied in the Sound Recordings, to the extent deemed
necessary by Live365, in its sole discretion, in connection with the webcasting of the
Sound Recordings via the Site and the advertising, promotion and marketing of the
Site and the services provided by Live365 as related to the license or use of GB's
catalog.

GB acknowledges and agrees that users of the Site creating their own programs for
transmission via the Site shall be permitted to make the same uses of the Sound Recordings
that Live365 is permitted to make pursuant to the terms of this Agreement.

This license shall apply, at any time during the term of this agreement, to all Sound Recordings
that are in the GB catalog at that time, including Sound Recordings which may have been
added to the GB catalog at some point subsequent to the effective date of this agreement,

GB shall provide Live365 with 30 days written notice of any Sound Recordings for which GB
no longer has the right to waiver digital performance royalties, for example if such Sound
Recordings are no part of the GB catalog.

Without limiting any other provision of this Agreement, Live365 shall not be obligated to obtain
any other license, from any person, firm, corporation or other entity, in connection with the
exploitation or use of any of the Sound recordings, trademarks, trade names, names and
likenesses, andfor any. other rights granted by you to Live365 in this Agreement, in any country
or territory of the world, including, without limitation, any performance right organization,
mechanical royalty collection organization or society (including the Harry Fox Agency and
NMPA), music publisher, administrator, record label or other company. You further agree and
acknowledge that Live365 is not a signatory to any collective bargaining agreement and is not
obligated to make any payments under any such agreement.

Terms and Conditions

Following are the terms and conditions subject to this Agreement for which Live365 will have
license to Sound Recordings contained in GB's entire catalog:

1. Upon the Effective Date of this Agreement, Live365 will have immediate access to the
data records of all songs in GB's entire catalog.

2. Live365's Music Library will offer the data records of the top 1% of songs according to
GB's rating system and songs that are under sales or promotion agreements with GB
as submitted by GB. Live365 may add other Sound Recordings from GB's catalog to
the Music Library based on other criteria as determined by Live365.



10.

The display of GB’s Sound Recordings will be consistent with the display of the other
tracks in Live365's Music Library, but may also include additional and ancillary
information such as rating and reviews from GB in the metadata of the track, and at
Live365's sole discretion. Within the description field of each Music Library entry, GB
will have the right to specify HTML objects with custom information and graphics,
including display of GB's 5-star rating, subject to reasonable editorial guidelines
provided by Live365.. ‘

Eor the duration of the license, Live365 will make commercially reasonable efforts to
promote use of GB’s content to its end users. Such promotions can possibly include,
but are not limited to, audio ads (to be provided by GB), newsletter mentions, featured
placements, and service credits for Live365 users. Live365 will also ensure that GB
receives at least equal treatment as compared to other aggregators of unsigned or
independent artists and bands, provided that these aggregators do not offer more
favorable terms to Live365 than those being offered by GB. If ancther aggregator offers
more favorable terms, GB will have the option to retain equal treatment, by matching
those terms.

Live365 and GB will agree upon a protocol for the transfer of data and metadata prior
to GB's submission of any songs.

GB will work with Live365 to create song previews for Live356 users hefore adding it to
their Live365 broadcast stations {with a 30 second MP3 clip or streaming of an entire
song), as well as allow Live385 broadcasters to download songs that are authorized for
downloading by GB. This authorization for each song is to be provided in the metadata
sent by GB. '

Not withstanding the provisions contained in the Representations and Warranties, GB
grants a royalty free license to Live365 for broadcast of samples and full songs of the
entire GB catalog. This license is also granted to Live365 users creating their own
programs for transmission via the Site.

GB is eligible to participate in Live365's Affiliate Program and will receive a bounty for
each referred user, The per-user bounty paid to GB will be equal to or greater than the
highest bounty offered by Live365 to any other Affiliate Program participant.

Live365 will submit to GB a weekly chart of the most popular tracks from the GB
catalog as used on Live 365 for display as a “Live365 Chart” on GB.

Live365 and GB will participate in a joint and mutually approved press release
concerning the relationship between the two Parties.

Statement of Intent of deeper relationship

Live365 and GB presently intend to expand the relationship towards a second phase. This
second phase would include: (1) ability for Live365 broadcasters to sideload tracks to their
Live365 playlists directly from GB, (2) commitment from GB to aggressively promote Live365
usage to all its users for a significant period of time, (3) commitment from Live385 to
aggressively promote GB and its music to all Live365 users for a significant period of time, and
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(4) such other commitments as both parties will mutually agree upon. While nothing in this
paragraph is legally binding, Live365 and GB presently intend to sign a second ggregment
committing to this deeper relationship within 6 months from the signing of this License
Agreement and begin conversations about it immediately upon signing this agreement

Term and Termination

The term of the Agreement shall be for three (3) years from the effective date, with automatic
renewal on a yearto-year basis thereafter. Notwithstanding anything contained in this
Agreement to the contrary, Live365 reserves the right to refuse to post and/or to remove any
or all of the Sound Recordings from its servers for any or no reason, including, without
limitation, if Live365 determines that such action is necessary to comply with applicable laws,
including the “notice and takedown™ provisions of the Digital Millennium Copyright Act or any
comparable legislation or rule of law in any jurisdiction of the world, or if such Sound
Recordings infringe or violate, or are claimed to infringe or violate, the rights of any third party;
are offensive: are in bad taste; are morally inappropriate; or are otherwise obiecticnable in any
way. If Live385 refuses to post or removes any Sound Recoerding, they may maintain the terms
of this License and Release Agreement by substituting another Sound Recording from the GB
catalog.

Miscellaneous

GB agrees and acknowledges that, although Live385 intends only to make the Sound
Recordings available for inclusion in webcasts streamed via the Live365 system. Live365 shall
not be liable for any uses of the Sound Recordings by end users or any other third parties that
are beyond the scope of the uses explicitly authorized by Live365.

GB agrees to sign such other and further documentation as may be required to effectuate the
grant of rights and release contemplated herein. GB further agrees, promptly upon the
reasonable request of Live365, to produce any and all documents and other evidence related
to its rights in and to the Sound Recordings, including without limitation assignment
agreements, licenses, administration agreements, releases, recording agreements, producer
agreements, mechanical licenses and copyright registration certificates.

GB understands and agrees that the consideration recited in this Agreement is the complete
consideration for the rights granted by it in this Agreement, and it shall not look to Live365 for
any compensation or further consideration of any kind in connection with such rights granted
by it.

The interpretation and enforcement of this Agreement shall be governed by the laws of the
State of California, without recourse to its conflicts of laws principles. GB and Live365 agree
that any and all disputes arising out of or related to this Agreement shall be resolved solely through
binding arbitration pursuant to the provisions of this paragraph and the then-current rules of the
American Arbitration Association (to the extent not inconsistent with this paragraph 11). Any
arbitration arising out of or related to this Agreement shall be held in San Mateo County, Foster
City, California, before one independent arbitrator agreed upon by both parties. Any arbitration will
be final and binding, and the arbitrator's order will be entered and enforceable in any court of
competent jurisdiction. The arbitrator will be chosen within thirty (30) days of the submission of any
issue to arbitration, the discovery (if any) will be completed within sixty (60} days thereafter, the

A-4
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hearing will occur within thirly (30) days thereafter and the arbitrator must render his or her decision,
in writing, within thirty (30) days after the end of such hearing.

GB's sole remedy for any breach of this Agreement by Live365 shall be an action at law for
money damages, if any. Inno event shall GB be entitled to injunctive or other equitable relief
based on any act or omission of Live363, or any breach of this Agreement by Live365.

Live365's sole remedy for any breach of this Agreement by GB shall be an action at law for
money damages, if any. In no event shall Live365 be entitled to injunctive or other equitable
relief based on any act or omission of GB, or any breach of this Agreement by GB.

This Agreement constitutes the entire understanding of the parties with respect to the subject
matter hereof. There are no understandings, agreements, conditions or representations, oral or
wiitten, express or implied, with reference to the subject matter hereof that are not merged
herein, expressly referenced herein, or superceded hereby. Notwithstanding the preceding
provisions of this paragraph, this Agreement incorporates by reference the terms of the
Live365 Terms of Use (which are posted on the Site) as the same may be amended from time
to time; provided, however, in the event of any inconsistencies between the Terms of Use and
this Agreement related to the submission of Sound Recordings for posting on the Site, the
terms of this Agreement shall be controlling.

This Agreement may only be modified or amended in a writing signed by GB and Live365.

Nothing contained in this Agreement shall be construed as creating any agency, partnership,
joint venture or other form of joint enterprise between GB and Live365.

The provisions of this Agreement are independent of each other and the invalidity of any
provision of a portion thereof shall not affect the validity or enforceability of any other
provision. In the event that any particular provision is found to be invalid or unenforceable,
such provision shall be deemed to have been replaced with a valid and enforceable provision
that approximates as closely as possible the intent of the parties as reflected in the original
provision.

Any delay or failure on the part of either party to enforce any rights hereunder to which it may
be entitled shall not be construed as a waiver of the right and privilege to do so at any
-subsequent time, ‘

GB indemnifies and holds harmiess Live365, and the officers, directors and employees of
Live365, from, against and in respect of any and all demands, claims, actions or causes of
action, liabilities, losses, and expenses, including reasonable attomeys' fees, arising out of or
relating to any breach by you of any covenant, representation or warranty made under the
terms of this Agreement.

Live365 indemnifies and holds harmless GB, and the officers, directors and employees of GB,
from, against and in respect of any and all demands, claims, actions or causes of action,
liabilities, losses, and expenses, including reasonable attorneys' fees, arising out of or relating
to any breach by Live365 of any covenant, representation or warranty made under the terms of
this Agreement.

£
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LIVE365, INC. LICENSE AND RELEASE AGREEMENT

The following Terms and Conditions are sometimes referred to as the “License Agreement”
and are between Lived65, Inc. (‘Live388") and the undersigned client ("Licensee”). This
License Agreement is effective as of the K _day of ':ﬁkqu\s.‘r , 2004 (*Effective Date™). By
submitting your Sound Recordings to Live365 for purposes of inclusion in webcasts generated
through the Live365 system, you hereby make the following representations and warranties,
and grant the following rights to Live385 and each of its affiliates, successors, parents,
subsidiaries, assigns, licensees, and designees (individually and collectively, “Live365"):

Regrasantationé. and Warranties

Licensee represents and warrants as follows with respect to sach of the Sound Recordings
submiited by Licensee for posting on the Live355 website (the "Site™).

1. Licensee owns or contrals all rights in and to the Sound Recordings delivered to Live3885.

2. Licensee waives the statutory royaities from the digital performance of the Sound
Recordings through the Live365 Nelwork andfor Live385's users in accordance with this
License Agreement, '

3. Licensee warrants, to the best of its knowledge as of the Effective Date, that the Sound
Recordings being submitted o Live365 do not infringe upen the copyright or any other
statutory or common-law intellectual property rights {including without limitation trademark,
service mark, and trade name rights), proprietary rights (including without limitation trade
secrets), or rights of privacy or publicity of any third party.

4. As of the Effective Date, Licensee has not sold, assigned, transferred, or otherwise
encumbered any part of its right, title, and interest in and to the Sound Recordings in &
manner that would interfere or conflict with its right to grant the license to Live365 contained
herein. No other person, firm, corporation, or other entity has or has had any claims or has
claimed any right, title, or interest in or to the Sound Recordings that would interfere or
conflict with Licensee's right to grant the license to Live365 contained herein. Without

_ limiting the foregoing provisions of this paragraph 4, Licensee has the full right, power and
autharity to enter into, and grant all rights eonferred upon Live38S pursuant to, this License
Agreement.

Grant of Rights

5. In conslderation for inclusion of Licensee's repertoire into the Live365 Music Library and/or
the promotion of Licensee's repertoire to L.lve385's users, licensee hereby grants Live365 a
non-exclusive, worldwide, fully paid-up license to.

(a) Perform publicly, display publicly, and perform digitally the Sound Recordings in
whole or in part, to the extent deemed necessary by Live365, in its sole discretion,
solely in connection with the webcasting of the Sound Recordings via the Site and
the advertising, promotion and marketing of the Site and the services provided by

Live365;
f.,.“.f
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{(b)  Use any approved frademarks, service marks or trade names incorporated in the
Sound Recordings or associated with any artists, producers or other individuals
whose performances are embodied in the Sound Recordings, to the extent deemed
necessary by Live385, in its sole discretion, in connection with the webcasting of the
Sound Recordings via the Sile and the advertising, promotion and marketing of the
Site and the services provided by Live365; and

(<) Use the approved name and likeness of any artists, producers or other individuals
whose performances are embodied in the Sound Recordings, to the extent deemed
necessary by Live365, in its sole discretion, In connection with the webcasting of the
Sound Recordings via the Site and the advertising, promotion and marketing of the
Site and the services provided by Live365,

Licensee acknowiedges and agrees that users of the Site creating their own programs for
transmission via the Site shall be permitted to make the same uses of the Sound
Recordings that Live385 is permitted to make pursuant to the terms of this License
Agreement.

Term and Termination

The initial term of the License Agreement shall be for ane (1) vear, from the effective date,
with automatic renewal on 8 month-to-month basis thereafter. Licensee may terminate this
License Agreement at any time after the initial term for a particular artist within the
Licensee's repertoire, and without cause, by providing Live365 with 30 days' notice,
Notwithstanding anything contained in this License Agreement to the contrary, Live365
reserves the right to refuse to post and/or the right to remove any or all of the Sound
Recordings from its servers for any or o reason, including, without limitation, if Live385
determines that such aclion is necessary to comply with applicable laws, including the
“notice and takedown™ provisions of the Digital Millennium Copyright Act or any comparable
legislation or rule of law in any jurisdiction of the world, or if such Sound Recordings infringe
or violate, or are claimed to infringe or violate, the rights of any third party; are offensive; are
in bad laste, are morally inappropriate; or are otherwise objectionable in any way.

Miscellaneous

All non-licensing aspects of the relationship between Live365 and Licensee are covered in
the Base Agreemant.

Licensee agrees and acknowledges that, alihough Live385 intends only to make the
Sound Recordings available for inclusion in webcasls stremmed via the Live3s5 system,
Live365 shall not be liable for any uses of the Sound Recordings by end users or any other
third parties that are beyond the scope of the uses explicitly authorized by Live365.

Licensee agrees (o make best efforts to sign such other and further documentation as
may be required to effectuate the grant of rights and release contemplated herein, as long
as such other documentation does not conflict with any other business practices of
Licensee. Licensee further agrees, promptly upon the reasonabie request of Live385, to
produce any and ajl documents and other evidence related to its rights in and to the Sound
Regerdings, including without limitalion assignment agreemeants, licenses, administration
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agreements, releases, recording agreemenis, producer agreements, mechanical licenses
and copyright registration certificates.

Licensee understands and agrees that the consideration recited in this License
Agreement is the complete consideration for the rights granted by it in this License
Agreement, and it shall not look to Live365 for any compensation or further consideration
of any kind in connection with such rights granted by it.

The interpretation and enforcement of this License Agreement shall be governed by the
laws of the State of California, without recourse to its conflicts of Jaws principles. Licenses
and Live365 agree that any and all disputes arising out of or related fo this License
Agreement shall be resolved solely through binding arbitration pursuant to the provisions of
this paragraph 11 and the then-current rules of the American Arbitration Association (to the
extent not inconsistent with this paragraph 11). Any arbitration arising out of or related fo this
Licensc Agreement shall be held in San Mateo County, Foster City, California, before une
independent arbitrator agreed upon by both parties. Any arbitration will be final and binding,
and the arbitrator's order will be entered and enforceahle in any court of competent
jurisdiction. The arbitrator will be chosen within thirty (30} days of the submission of any
issue to arbitration, the discovery (if any) will be completed within sixty (60) days theresfter,

- the hearing will occur within thirty (30} days thereafter and the arbitrator must render his or

12

her decision, in writing, within thurty {30) days after the end of such hearing.

Licensee's sole remedy for any breach of this License Agreement by Live365 shall be
an action at law for money damages, if any. [n no event shall Licensee be entitied io
injunctive or other equitable relicf based on any act or omission of Live365, er any breach
of this License Agreement by Live365.

13. This License Agreement constitutes the entire understanding of the parties with respect to

15.

16.

the subject matter hereof, There are no understandings, License Agreements, conditions
or representations, oral or written, express or implied, with reference to the subject matter
hereof that are not merged herein, expressly referenced herein, or superseded hereby.
Notwithstanding the preceding provisions of this paragraph 12, this License Agreement
incorporates by reference the terms of the Live365 Terms of Use (which are posted on the
Site) as the same may be amended from time to time; provided, however, in the event of
any inconsistencies between the Terms of Use and this License Agreement related to the
submission of Sound Recordings for posting on the 8ite, the terms of this License
Agreement shalf be controfling.

This License Agreement may only be modified or amended in a writing signed by
Licensee and Live3635.

Nothing contained in this License Agreerﬁent shall be construed as creating any agency,
partnership, joint venture or other form of joint enterprise between Licensee and Live365.

The provisions of this License Agreement are indépendent of each other and the
invalidity of any provision or a portion thereof shall not affect the validity or enforceability of
any olher provision In the event thal any particular provision is found to be invalid or
unenforceable, such provision shall be desmead to have been repiaced with a valid and
enforceable provision that approximates as closoly as possible the intent of the parties as
reflected in the original provision.
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17.  Any delay or failure an the part of Live385 o enforce any rights hereunder to which it
may be entitled shall not be construed as a waiver of the right and privilege to do so at any
subsequent time. :

18. Licensee indemnifies and holds harmless Live365, and the officers, directors and
employees of Live385, from, against and in respect of any and all demands, clims,
actions or causes of action, liabilties, losses, and expenses, including reasonable
attorneys' fees, arising out of or relating to any breach by you of any covenant,
representation or warranty made under the terms of this License Agreement,

19. Live365 indemmnities and holds hammless Licensee, and the officers, directors and
employees of Licensee, from, against and in respect of any and all demands, claims,
actions or causes of action, liabilities, losses, and expenses, including reasonabie
attorneys’ fees, arising out of or relaling to any breach by you of any covenant,
representation or warranty made under the terms of this License Agreement,

20.  All provisions which must survive in order to give effect to their meaning, shall survive
any expiration or termination of this License Agreement, including without limitation all of
Licensor's representations, warranties and indemnification obligations.

21, EXCEPT AS SPECIFIED IN THIS LICENSE AGREEMENT, LIVE365 DOES NOT MAKE
ANY WARRANTY IN CONNECTION WITH THE SUBJECT MATTER OF THIS LICENSE
AGREEMENT AND HEREBY DISCLAIMS ANY AND ALL IMPLIED WARRANTIES,
INCLUDING ALL IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE REGARDING SUCH SUBJECT MATTER. IN NQ EVENT WILL
LIVE3GS BE LIABLE TO YOU FOR ANY SPECIAL, INCIDENTAL OR CONSEQUENTIAL
DAMAGES, WHETHER BASED ON BREACH OF CONTRACT, TORT (INCLUDING
NEGLIGENCE) OR OTHERWISE, WHETHER OR NOT LIVE385 HAS BEEN ADVISED
OF THE POSSIBILITY OF SUCH DAMAGE.

22, This License Agreement is entered into for good and valuable consideration, the receipl
and sufficiency of which is acknowledged.

AGREED TO and IN WITNESS WHEREQF, the parties have entered into this License
Agresment as of the date set forth below,

[LIVE3g5, INC. ./ LICENSEE: <"\ 00w &
By 781 By,
ﬂwt{f/ M e

Natg (print)—1 o Name (prini) .
Coge b HEDnn

__bavib Perter osp I <

! Title: Tile:

| pirecror
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Privileged & Confidential

INgrooves/Live365 Agreement
July 8, 2004

Objective

INgrooves: Radio airplay and exposure for its stable of independent labels
and artists to support CD and download sales.

Live365: Quality content for the Live365 music library under a digital sound
recording performance (DSRP) royalty waiver.

Term

- Three years, with 90-day termination by either party without cause
- Renews automaetically for successive 1 year terms

Obligations

Live365

- Hosts music files provided by INgrooves

- Presents name of artist and track (and album if applicable), along with
cover art, link to 30-second clip and “buy” link, in the applicable
“music library” webpages of live365.com and, eventualily, the
Studio365 broadcasting application

- Includes a link to INgrooves for each track entry (see example at
hitp://www.live365.com/cagi-bin/library.cgi)

- Offers Live365 DJs the ability to add tracks In the music library to their
station playlists (no downloads, except through INgrooves’ preferred
download fulfillment partner)

- Provides a streaming audio solution for two 128kbps MP3 stations,
available only to Live365’s premium radio subscribers (preferred
members, or “PMs”)

- Offers download purchase from a D's (or INgrooves’) playlist in the
Live365 player window, fulfilled by INgrooves’ preferred download
fulfiliment partner during term of waiver

- Reports airplay statistics (spins, listens, buy clicks, wishlists, ratings)
for all INgrooves tracks in the music library as well as for the
INgrooves stations, on at least a monthly basis

- Provides 100,000 genre-targeted audio ad placements over the first 3

. months, promoting tracks in Music Library and/or INgrooves’ premium
radio channels on Live365

- Provides 2 track placements in the “Featured” section of the music
library for at least 2 weeks aptece during the first 3 months

- Provides pramotion of 2 tracks in at least 2 email newslatters to
Live365 broadcasters

- Provides promotion of the INgrooves stations in at least 2 email
newsletters to Live365 listeners, including Live365's “electronica”
newsletter

a7/a8
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- Provides prormotion of the INgrooves stations on the Live365
electronica/dance homepage for a one-month period

- Pays INgrooves a share of PM subscription revenues, based on its
relative proportion of PM listenership x the subscription “pool”

- Pays INgrooves a bounty of $4 for all listeners who click to listen to
one of the INgrooves premium stations and then proceed to convert to
PM

INgrooves
- Delivers to Live365, at INgrooves' expense, approximately (5 tracks
at commencement, with o new tracks added each month, in
320kbps MP3 and including metadata, cover art and 30-second
samples
- Provides blanket DSRP royalty walver for all tracks included the
Live365 music library for one (1) year from date of delivery, as agreed
in the Live365 License Agreement (Appendix)
o After such time, artists may opt-out of this waiver by contacting
Live365 directly
o Llve365 has the option of choosing the download provider for
non-waived royalties
- Develops creative for the genre-targeted audio ad placements
- Maintains two INgrooves channels {e.g. Chillin’, Rollin’) in 128kbps
MP3 using the Live365 broadcasting application

Both
- Issue a joint press release announcing partnership

Agreed upon by:
Live365, Incﬂ.

/ 4 |
é%/l' M’%‘»"*f’ DHRELTUR ?/9 Fa /04*

7
bav;‘gj PitTer, Title Efféctive’ Date

INgrooves
A\ CED £-eiro
By - Title Effective Date
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LIVE365, INC. LICENSE AND RELEASE AGREEMENT

The following Terms and Conditions are sometimes referred to as the “Agreement” and are
between Live365, Inc. (“Live365”) and the undersigned client (“Licensee”). This Agreement is
effective as of the _{ dayof -7 i .:c - 2004 (“Effective Date”). By submitting your Sound
Recordings to Live365 for purposes of inclusion in webcasts generated through the Live365
system, you hereby make the following representations and warranties, and grant the following
rights to Live365 and each of its affiliates, successors, parents, subsidiaries, assigns,

licensees, and designees (individually and collectively, “Live3657):
Representations and Warranties

Licensee represents and warrants as follows with respect to each of the Sound Recordings
submitted by Licensee for posting on the Live365 website {the “Site”):

1. Licensee owns or controls all rights in and to the Sound Recordings delivered to Live365.

2 Licensee waives the statutory royalties from the digital performance of the Sound
Recordings through the Live365 Network and/or Live365's users in accordance with this
Agreement.

3 Licensee wamrants that the Sound Recordings being submitted to Live365 do not infringe
upon the copyright or any other statutory or common-law intellectual property rights
(including without limitation trademark, service mark, and trade name rights), proprietary
rights (including without limitation trade secrets), or rights of privacy or publicity of any third
party. ‘

4. Licensee has not sold, assigned, transferred, or otherwise encumbered any part of its right,
title, and interest in and to the Sound Recordings in a manner that would interfere or
conflict with its right to grant the license fo Live365 contained herein. No other person,
firm, corporation, or other entity has or has had any claims or has claimed any right, title, or
interest in or to the Sound Recordings that would interfere or conflict with Licensee's right
to grant the license to Live365 contained herein. Without limiting the foregoing provisions
of this paragraph 4, Licensee has the full right, power and authority to enter into, and grant
all rights conferred upon Live385 pursuant to, this Agreement.

Grant of Rights

5. In consideration for inclusion of Licensee’s repertoire into the Live365 Music Library and/or
the promotion of Licensee's repertoire to Live365's users, Licensee hereby grants Live365
. a non-exclusive, worldwide, fully paid-up license to:

(a) Reproduce, distribute, perform publicly, display publicly, and perform digitally the
Sound Recordings in whole or in part, to the extent deemed necessary by Live365,
in its sole discretion, solely in connection with the webcasting of the Sound
Recordings via the Site and the advertising, promotion and marketing of the Site
and the services provided by Live365;

A-1



(b} Use any trademarks, service marks or trade names incorporated in the Sound
Recordings or associated with any artists, producers or other individuals whose
performances are embodied in the Sound Recordings, to the extent deemed
necessary by Live365, in its sole discretion, in connection with the webcasting of
the Sound Recondings via the Site and the advertising, promotion and marketing of
the Site and the services provided by Live365; and

{c) Use the name and likeness of any artists, producers or other individuals whose
performances are embodied in the Sound Recordings, to the extent deemed
necessary by Live365, in its sole discretion, in connection with the webcasting of
the Sound Recordings via the Site and the advertising, promotion and marketing of
the Site and the services provided by Live365.

Licensee acknowledges and agrees that users of the Site creating their own programs for
transmission via the Site shall be permitted to make the same uses of the Sound
Recordings that Live365 is permitted to make pursuant to the terms of this Agreement.

Term and Termination

The initial term of the Agreement shall be for one (1) year, from the effective date, with
automatic renewal on a month-to-month basis thereafter. Licensee may terminate this
Agreement at any time for a particular artist within the Licensee’s repertoire, and without
cause, by providing Live365 with 30 days' notice. Notwithstanding anything contained in
this Agreement to the contrary, Live365 reserves the right to refuse to post and/or to
remove any or all of the Sound Recordings on its servers for any or no reason, including,
without limitation, if Live365 determines that such action is necessary to comply with
applicable laws, including the "notice and takedown” provisions of the Digital Millennium
Copyright Act or any comparable legislation or rule of law in any jurisdiction of the world, or
if such Sound Recordings infringe or violate, or are claimed to infringe or viclate, the rights
of any third party; are offensive; are in bad taste; are morally inappropriate; or are
otherwise objectionable in any way.

Miscellaneous

Licensee agrees and acknowledges that, although Live365 intends only to make the
Sound Recordings available for inclusion in webcasts streamed via the Live365 system.
Live365 shall not be liable for any uses of the Sound Recordings by end users or any other
third parties that are beyond the scope of the uses explicitly authorized by Live365.

. Licensee agrees to sign such other and further documentation as may be required to
effectuate the grant of rights and release contemplated herein. Licensee further agrees,
promptly upon the reasanable request of Live365, to produce any and all documents and
other evidence related to its rights in and to the Sound Recordings, including without
limitation assignment agreements, licenses, administration agreements, releases, recording

agreements, producer agreements, mechanical licenses and copyright registration
certificates.



9.

10.

11.

12.

13.

14.

16.

Licensee understands and agrees that the consideration recited in this Agreement is the
complete consideration for the rights granted by it in this Agreement, and it shall not lookK to
Live365 for any compensation or further consideration of any kind in connection with such
rights granted by it.

The interpretation and enforcement of this Agreement shall be governed by the laws of the
State of Califomia, without recourse to its conflicts of laws principles. Licensee and
Live365 agree that any and all disputes arising out of or related to this Agreement shall be
resolved solely through binding arbitration pursuant to the provisions of this paragraph 11 and
the then-cumrent rules of the American Arbitration Association (to the extent not inconsistent with
this paragraph 11). Any arbitration arising out of or related to this Agreement shall be held in
San Mateo County, Foster City, Califomia, before one independent arbitrator agreed upon by
both parties. Any arbitration will be final and binding, and the arbitrator's order will be entered
and enforceable in any court of competent jurisdiction. The arbitrator will be chosen within thirty
(30) days of the submission of any issue to arbitration, the discovery (if any) will be completed
within sixty (60) days thereafter, the hearing will occur within thirty (30) days thereafter and the
arbitrator must render his or her decision, in writing, within thirty (30) days after the end of such
hearing.

Licensee’s sole remedy for any breach of this Agreement by Live365 shall be an action at
law for money damages, if any. In no event shall Licensee be entitied to injunctive or other
equitable relief based on any act or omission of Live365, or any breach of this Agreement
by Live365. ’

This Agreement constitutes the entire understanding of the parties with respect to the
subject matter hereof. There are no understandings, agresments, conditions or
representations, oral or written, express or implied, with reference to the subject matter
hereof that are not merged herein, expressly referenced herein, or superseded hereby.
Notwithstanding the preceding provisions of this paragraph 12, this Agreement
incorporates by reference the terms of the Live365 Terms of Use (which are posted on the
Site) as the same may be amended from time to time; provided, however, in the event of
any inconsistencies between the Terms of Use and this Agreement related to the

submission of Sound Recordings for posting on the Site, the terms of this Agreement shall
be controliing.

This Agreement may only be modified or amended in a writing signed by Licensee and
Live365,

Nothing 'contained in this Agreement shall be construed as creating any agency,
partnership, joint venture or other form of joint enterprise between Licensee and Live365.

The provisions of this Agreement are independent of each other and the invalidity of any
provision or a portion thereof shall not affect the validity or enforceability of any other
provision. In the event that any particular provision is found to be invalid or unénforceable,
such provision shall be deemed to have been replaced with a valid and enforceable
provision that approximates as closely as possible the intent of the parties as reflected in
the original provision.
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16. Any delay or failure on the part of Live365 to enforce any rights hereunder to which it may
be entitted shall not be construed as a waiver of the right and privilege to do so at any

subsequent time.

17. All notices and request in connection with this Agreement will be deemed given as of the
day they are {i) deposited in the mail, postage prepaid, certified or registered, return receipt
requested, or (i) sent by ovemight courier, charges prepaid, with a confirming fax, and

addressed as set forth below, or to suc

h other address as the party to receive the notice or

request so designates by written notice to the other party.

Live365, Inc.

1291 E. Hillsdale Bivd, Suite 200
Foster City, CA 94404

Attn: Steve Chang

DM

5105 Florin Perkins Road
Sacramento, CA 95826
Attr: Peter Koulouris

18. Licensee indemnifies and holds harmless Live365, and the officers, directors and
employees of Live365, from, against and in respect of any and all demands, ciaims,
actions or causes of action, liabilities, losses, and expenses, including reasonable
attomeys' fees, arising out of or relating to any breach by you of any covenant,
representation or warranty made under the terms of this Agreement.

19. All provisions which must survive in order to give effect to their meaning, shall survive any
expiration or termination of this Agreement, including without limitation all of Licensor's
representations, warranties and indemnification obligations.

20. EXCEPT AS SPECIFIED IN THIS AGREEMENT, LIVE365 DOES NOT MAKE ANY
WARRANTY IN CONNECTION WITH THE SUBJECT MATTER OF THIS AGREEMENT
AND HEREBY DISCLAIMS ANY AND ALL IMPLIED WARRANTIES, INCLUDING ALL
IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR
PURPOSE REGARDING SUCH SUBJECT MATTER. IN NO EVENT WILL LIVE385 BE
LIABLE TO YOU FOR ANY SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES,
WHETHER BASED ON BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE)
OR OTHERWISE, WHETHER OR NOT LIVE365 HAS BEEN ADVISED OF THE

POSSIBILITY OF SUCH DAMAGE.

21. This Agreement is entered into for good and valuable consideration, the receipt and

sufficiency of which is acknowledged.

AGREED TO and IN WITNESS WHEREOF, the parties have entered into this Agreement

as of the date set forth below,

-

LVE365, INC. .

LICENSEE: o]

-
{77

By, .| {1/ /

By: e

Narhe (prinf): 7

_I’f)ﬁeu i PRPWRTE IR

Name (prin{)
Peter Koulouris




Title: ' Title:

RS T Executive Vice President

i
(At

Date: Date:
’,'! Y f":, P {:: . N b ;1__; QCtOber 1, 2004

s LU,
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LIVE365, INC. LICENSE AND RELEASE AGREEMENT

The following Terms and Conditions are sometimes referred to as the "Agreement’ and are
between LivelBs, Inc. (“Live365") and the undersighed client (*Licensee’). This Agreement is
effective as of the 137 day of _Apri [ 2008 (“Effective Date"). By submiting your Sound
Recordings to Live365 for purposes of inclusih in webcasts generated through the Live365
system, you hereby make the following representations and warranties, and grant the following
rights to Live365 and each of its affiliates, successors, parents, subsidiaries, assigns,
icensées, and designees (individually and collectively, "Live365™):

Representations and Warranties

Licensee represents and warrants as follows with respect to each of the Sound Recordings
listed on Attachment A and submitted by Licensee for posting on the Live385 website (the
"Site“];

1. Liensee owns or controls all rights in and to the Sound Recordings listed in Attachment A,

2. Licensee waives the statutory royalties from the digital performance of the Sound
Recordings through the Live385 Network and/or Live385's users in accordance with this
Agreement, '

3. License& warrants that the Sound Recordings being submitted to Live3585 do not infringe
upon the copyright or any other statutory or common-law intellectual property rights
(including without limitation trademark. service mark, and trade name rights), proprietary
rights (including without limitation frade secrets), or rights of privacy or publicity of any third
party.

4, licensee has not sold, assigned, transferred, or otherwise encumbered any part of its right,
title, and interest in and to the Sound Recordings in a manner that would interfere or conflict
with its right to grant the license to Live365 contained herein. No other person, firm,
corporation, or other entity has or has had any claims or has claimed any right, title, or
interest in or to the Scund Recordings that would interfere or conflict with Licensee's right to
grant the license to Live365 contained herein. Without limiting the foregoing provisions of this
paragraph 4, Licenses has the full right, power and authority te enter into, and grant all rights
conferred upon Live385 pursuant to, this Agreement. .

Grant of Rights

5. In consideration for inclusion of Licenseas repertoire into the Live3s5 Music Library and/or
the promotion of Licensee's repertoire to Live365's users, Licensee hereby grants Live385 a
non-exclusive, worlidwide, fully paid-up license to:

(a} Reproduce, distribute, perform publicly, display publicly, and perform digitally the
Sound Recardings in whole or in part, to the extent deemed necessary by Live385, n
its sole discretion, solely in connection with the webcasting of the Sound Recordings
via the Site and the advertising, promotion and marketing of the Site and the services
provided by Live365:

(b} Use any trademarks, service marks or trade names incorporated in the Sound
Recordings or associated with any artists, producers or other individuals whose



B3/83/2888 @547 533350885 SETLMGON REC. PAGE @2

performances are embodied in the Sound Recordings. to the extent deemed
necessary by Live365, in its sole discretion, in connection with the webcasting of the
Sound Recordings via the Site and the advertising, promotion and marketing of the
Site and the services provided by Live365; and

{c) Use the name and likeness of any artists. producers or other individuals whose
performances are embodied in the Sound Recordings, o the axtent deemed
necessary by Live385, in its sole discretion, in connection with the webcasting of the
Sound Recordings via the Site and the advertising, promotion and marketing of the
Site and the services provided by Live365,

Licensee acknowledges and agrees that users of the Site creating their own programs for
transmission via the Site shall be permitted to make the same uses of the Sound Recordings
that Live3@S is permitted to make pursuant to the terms of this Agreement.

Term apd Termination

6. The term of the Agreement shall be for three {3) manths from the effective date, with
automatic renewal on a month-to-month basis thereafter. Licensee may terminate this
Agreement at any time, and without cause, by providing Live385 with 30 days' nofice.
Notwithstanding anything contained in this Agreement to the contrary, Live365 reserves the
right to refuse to post andfor to remove any or all of the Sound Recordings from its servers
for any or no reason, including, without limitation, if Live365 determines that such action is
necessary to comply with applicable laws, including the "notice and takedown” provisions of
the Digital Millennium Copyright Act or any comparable legisiation or rule of law in any
jurisdiction of the world, or if such Sound Recordings infringe or violate, or are ¢laimed to
infringe or violate, the rights of any third party: are offensive; are in bad taste; are morally
inappropriate; or are otherwise objectionable in any way,

Miscellaneous

7. Licensee agrees and acknowledges that, although Live365 intends only to make the Sound
Recordings available for inclusion in webcasts streamed via the Live365 system. Live365
shall not be liable for any uses of the Sound Recordings by end users or any other third
parties that are beyond the scope of the uses explicitly authorized by Live365.

8. Licensee agrees to sign such other and further documentation as may be required to
effectuate the grant of rights and release contemplated herein.  Licensee further agrees,
promptly upon the reasonable request of Live365, to produce any and all documents and
vther evidence related to it$ rights in and to the Sound Recordings, including without limitation
assignment agreements, licenses, administration agreements, releases, recording
agreements, producer agreements, mechanical licenses and copyright registration
certificates.

9. Licensee understands and agrees that the consideration recited in this Agreement 1s the
complete consideration for the rights granted by it in this Agreement, and it shall not look to
Liva3B5 for any compensation or further consideration of any kind in connection with such
rights granted by .

10. The interpretation and enforcement of this Agreement shall be governed by the laws of the -
State of California, without recourse to its conflicts of laws principles. Licensee and Live365s
agree that any and all disputes arising out of or related to this Agreement shal be resolved
solely through binding arbiration pursuant to the provisions of this paragraph 11 and the then-
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current rules of the Amencan Arbiration Asscciation (to the extent not inconsistert w ith this
paragraph 11). Any arbiration arising out of or related to this Agreerrent shal be held in San
Mateo Courty, Foster City, Calfornia, before one independent arbirator agreed upon by both
parties. Any arbiration will be final and binding, and the arbirator's order will be entered and
enforceable in any court of competent jursdiction, The arbirator will be chosen within thirty
{30) days of the submission of any issue to arbiration, the discovery (i any) will be completed
within sixty {60) days thereafter, the hearing will eccur within thity (30) days thereafter and
the arbirator must render his or her deciion, in wriing, within thity (30) days after the end of
such hearing.

Licensee's sole remedy for any breach of this Agreement by Live365 shall be an action at
taw for money damages, if any, In no event shall Licensee be entitied to injunctive or other
equitable refief based on any act or omission of Live365, or any breach of this Agreement by
Live36h,

This Agreement constitutes the entire understanding of the parties with respect o the
subject matter hereof. There are no understandings, agreements, conditions or
representations, oral or written, express or implied, with reference ‘o the subject matter
hereof that are not merged herein, expressly referenced herein, or superseded hereby,
Notwithstanding the preceding provisions of this paragraph 12. this Agreement incorporates
by reference the terms of the Live385 Terms of Use (which are posted on the Site) as the
same may be amended from time to time; provided, however, in the event of any
inconsistencies between the Terms of Use and this Agreement related to the submission of
Sound Recordings for posting on lhe Site, the terms of this Agreement shall be controlling.

This Agreement may only be modified or amended in a writing signed by Licensee and
Live385.

Nothing contained in this Agreement shall be construed as creating any agency, partnership,
joint venture or other form of joint enterprise between Licensee and Live365.

The provisions of this Agreement are independent of each other and the invalidity of any
provision or a portion thereof shall not affect the validity or enforceability of any other
provision. In the event that any particular provision is found to be invalid or unenforceable,
such provision shall be deemed to have been replaced with a valid and enforceable provision
that approximates as closely as possible the intent of the parties as reflacted in the original
provision.

Any delay or failure on the part of Live365 to enforce any rights hereunder to which it may
be entitted shall not be construed as a waiver of the right and privilege to do so at any
subsequent time.

Licensee indemnifies and holds harmless Live385, and the officers, directors and employees
of Live365, from, against and in respect of any and all demands, claims, actions or causes of
aclion, liakilities, losses, and expenses, including reasonable attorneys' fees, arising out of or
rélating fo any breach by you of any covenant, representation or warranty made under the
termis of this Agreement.

All provisions which must survive in order to give effect to their meaning, shall survive any
expiration or termination of this Agreement, including without limitation all of Licensor's
representations, warranties and indemnification obligations.
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19. EXCEPT AS SPECIFIED IN THIS AGREEMENT, LIVE365 DOES NOT MAKE ANY WARRANTY N
CONNECTION WITH THE SUBJECT MATTER OF THIS AGREEMENT AND HEREBY DISCLAIMS
ANY AND ALL IMPLIED WARRANTIES, INCLUDING ALL IMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE REGARDING SUCH
SUBJECT MATTER. IN NO EVENT WILL LIVE385 BE LIABLE TO YOU FOR ANY SPECIAL,
INCIDENTAL OR CONSEQUENTIAL DAMAGES, WHETHER BASED ON BREACH OF
CONTRACT, TORT (INCLUDING NEGLIGENCE) OR OTHERWISE, WHETHER OR NOT LIVE355
HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE.

20. This Agreement is entered into for good and valuable consideration, the receipt and
sufficiency of which is acknowledged.

AGREED TO and IN WITNESS WHEREOF, the parties have entered into this Agreement
as of the date set forth below.

LIVE365, INC.
By: '

Name (print):

C HagLes s

Tithe: Thle;

O EL.

S Date: 9/9/29&5,.
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ATTACHMENT A

Pleage complete the following information;

6(—-‘"“

1. Today's Date: g{/ éf/&

2, Llcehzes Inforination

Name: <2 5 (@ifiom Kecordin 4 | Tetemmone 553 2SS —O0%

Address: PD on //5_,0(9\‘ Fax: 5’0; ’_2;{ K)X
Pord-lend R 97211 7T

City, State, Zip: e-mail address: 0& 4(//55 /9@5’&/&;/ op.

3. Live385 makes sound recordings available to its users via @ database of sound recordings residing on
Live365's servers. B ull, may only stream a ssmple 30 seconds of any track prior o adding it to
their playlists. Ta ET tream the entire sound recording(s) fisted below, for promotional purposes,
pleass initial here;

normalize the tracks in their programming (e.q. all tracke have the same volume,
tween fracks, pie). In order to normatize tracks, Live365 users require a full copy of the
tracks, To allow our users d a full copy of the sound recording(s) listed below. for promiotional
purposes, please initial her .

gotion for users to download complete Sound

8. . Live365 also provides & Free Promotional Dow
plete copy of the sound recording(s} from the

Recordings. To allow Live385 users to downloaged §
Frae Promotional Dewnloads section, pleage initi

8. Please list the Sound Recordings you wii-be Submitting under this License Agreement including any
information oo Arligt, alburm, {rack, ISRC (Internations! Standard Recording Code), other bar codes, or any other
copyright in Livesss's standard metsdaia form.

Lo



Before the
COPYRIGHT ROYALTY BOARD

LIBRARY OF CONGRESS
Washington, D.C.
In the Matter of )
) Docket No. 2009-1, CRB Webcasting III
DIGITAL PERFORMANCE RIGHT IN SOUND )
RECORDINGS AND EPHEMERAL )
RECORDINGS )
)
TESTIMONY OF DIANNE LOCKHART
(LIVE36S, INC. WEBCASTER)
BACKGROUND
1. I am an entrepreneur, the owner and operator of Solace Radio (“Solace”), which

launched on November 6, 2006. Solace provides a mixture of an ultra-niche genre of Hebrew
Roots Biblical teaching and multi-language music and has had listeners tune in for a total of
more than 245,600 hours reaching more than fifty countries wérldwide. I was previously the
owner and operator of Meander Comedy Radio (“Meander”). Solace and Meander are/were
Internet radio stations that webcast on the Live365, Inc. (“Live365”) network.

2. Prior to becoming an Iﬁternet broadcaster, I had been in the terrestrial
broadcasting industry for approximately twenty-ﬁve'yeafs — beginning in 1977 in terrestrial radio
as on-air talent, sales, news director, producer, and news-anchor. I served for approximately
three years as salesperson, sales manager, and commercial production manager. I was also a
news correspondent for both ABC and CBS affiliate television stations serving the south-central
area of New Mexico. I then served another year and a half in terrestrial radio sales.
Subsequently, I was a broadcast media buyer, a contract website designer, and a marketing

consultant for a family operated chain.



3. I also have direct experience in the music industry as a performer. Specifically, I
am a songwriter, performer, musical copyright owner, member of the Nashville Songwriter’s
Association, and a former charter member of the New Mexico Country Music Association. In
addition, I was nominated for New Female Vocalist of the year in New Mexico in 1987. Two of
my songs were semi-finalists in the Dallas Songwriter’s Association in 2005. Finally, two of my
songs were included on Robin James’ People Say album.

MEANDER COMEDY RADIO WEBCAST

4, On November 21, 2005, I launched Meander Comedy Radio (“Meander”), a
freeform music webcast on Live365 that quickly attained some success. The station was an
offshoot of my website MeanderMagazine.com. In February 2006, I changed the station’s genre
to stand-up comedy as a means to quickly expand the listening audience while offering unique
entertainment — “clean comedy.” I intended to make this station commercially viable and
marketable, so as to attain syndication on terrestrial and satellite radio.

5. I marketed Meander nationwide with newsletters, press releases, word of mouth
campaigns, and other public relatioﬁ tools. These efforts expanded the webcast’s popularity, as
evidenced by the many expressions of gratitude I received from numerous emerging comedians.
These performers were appreciative of the exposure Meander provided them. |

6. Within 11 months of Meander’s launch, its listenership exceeded more than
28,000 ATH per month, with most listeners from the United States. The station’s mainstream
clean comedy format made it one of the top stations on Live365°s network. Meander quickly
became a much-needed outlet for established and emerging comedians to gain national and

international exposure.



7. Many listeners expressed their gratitude for Meander’s clean comedy format. In
addition, comedian’s managers began to regularly contact me for comedian referrals for booking
performances. In turn, I recommended emerging artists in order to help further their careers.

8. Meander was a one person operation — I selected and edited the programming,
marketed the program, and conducted listener surveys. Running the webcast would have been
much more difficult, if not impossible, if it were not for the tools, expertise, and resources
provided by Live365°s aggregation service. Moreover, Live365’s channel directory allowed
listeners that were not familiar with Meander to quickly find and enjoy the station. Ultimately,
Live365 made a lifelong dream of operating my own successful station come true.

9. To my surprise Entercom Broadcasting Corporation (“Entercom”) contacted me
to syndicate Meander on nine of their stations across America. Entercom’s Vice President of
Programming, Bill Pasha, told me that Meander’s format and content was what the company
needed. Subsequently, we discussed the details of the syndication several times.

10.  Meander and Entercom were at the final stage of negotiation in 2007 when the
royalty rates were announced by the Copyright Royalty Board (“CRB”). Immediately, the
royalties became more than what I could afford and made the webcast too costly for Entercom.
Iﬁ an effort to avoid expessive royalties, I contacted the label for the majority of Meander’s
comedians, Uproar Records (“Uproar”), to negotiate a direct license deal. Uproar rejected my
inquiry. Consequently, Meander did not get syndicated, and I had to shut it down.

11.  Meander’s demise could have been prevented had it not been for the adverse
impact Webcasting II’s rates have had on Internet radio stations such as mine. As my experience

demonstrates, the excessive rates had a dire impact on webcasters’ economic opportunities.



WHY I CHOSE LIVE365

12.  After years of terrestrial broadcasting experience, I wanted to operate my own
radio station. However, due to the high costs and my financial situation, I would have never
been able to do so. My dream became reality when I found Live365. Their aggregation service
provides invaluable cutting-edge broadcasting and marketing tools that I could »ever afford
otherwise. The extensive technical assistance and customer service Live365 provides would
alone cost thousands of dollars a year.

13.  Tam not only proud to be a small webcaster in the largest Internet radio network
and aggregation service, but am also privileged. ‘Without all the things Live365 provides me as a
webcaster, I would not be able to do what I do. There are other companies that provide simjlar
services, but Live365 makes it possible with ongoing development of software and customer
support that is unequaled and invaluable to a one-person operation such as mine. Live365
provides everything I need to compete and succeed in my industry, despite the onerous royalty
constraints levied on Internet radio.

14, For example, I can analyze how my entire station playlist is ranking or drill down
to see how an individual track is doing with the listeners. I can see listeners’ favorite tracks and
least favorite, making it easy to program material my audience likes, and thereby increasing
station’s popularity and ranking. Live365 includes purchase buttons, Facebook and Twitter
links, donation buttons, “favorites” buttons, and many other features, taking much of the work
out of it for me since I do not have time for that kind of work. These features help market the
station and get exposure to new listeners.

15.  Despite the ultra-niche genre, Solace Radio is averaging around 10,500 listening

hours per month, due to all the product features for broadcasters that Live365 makes available to



me. I am able to market more effectively, in the hope that someday Solace Radio will be as
marketable as Meander Comedy Radio was.

16.  More significantly, the artists’ exposure generated by Internet radio is invaluable.
I have pursued my songwriting dreams for many years (under the name Dianne James). As a
singer/songwriter, who holds copyrights to several of my works, I would much rather have
airplay and exposure than the small amount of revenue I see in performance royalties. This
- promotional exposure is much more valuable to me, as it opens doors that a small amount of
performance royalty fees could never do. As it stands now, excessive royalties discourage
webcasts from playing emerging artists’ work, hence decreasing exposure. There are more
opportunities for a songwriter, such as me, to gain exposure on Internet radio than on terrestrial
radio. Since their financial models are different, I feel that there needs to be fewellr constraints on
Internet radio. It is one of my greatest hopes that Internet, terrestrial, and satellite radio will
enjoy a level playing field.

17.  The impact of Live365 and aggregators like it are far-reaching and not fully
appreciated. Live365 and other aggregators like it are a catalyst for change in an entire industry
and way of life for thousands of people and their families. They have made it possible for
experienced professionals, minorities, and people with disabilities to compete in the field that
they love, because they can affordably do this from their home. Live365 has removed the
barriers and provided me and thousands of others with a way to reach a worldwide audience with
music, talk, religious ministries, sports, and hundreds of other genres.

18.  Through Live365 and services like it, a webcastgr reaches out to the world with a
message of positivity, hope, and new perspectives. I am thankful to be a part of such a

monumental outreach and global awareness building. What a shame and an injustice it would be



if this invaluable opportunity was lost due to the constraints imposed on Live365°’s ability to
compete and remain a viable company because of excessive royalties. The much higher royalty -
rates on Internet radio impedes the success and ultimate survival of this company and many
others like it.

19.  The CRB judges have the unique opportunity of setting the rates that will allow
profound advances in this relatively new industry which has only begun to shine. Companies
such as Live365 depend on the CRB judges to set appropriate rates that govern Internet

aggregators. '



I declare under the penalty of perjury that the foregoing is true and correct.

Dianne Lockhart
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TESTIMONY OF MARK R. FRATRIK, Ph.D.

L BACKGROUND AND OVERVIEW OF TESTIMONY

| A. Bac.kgrouvnd1

[ am Vice President of BIA/Kelsey, a division of BIA Advisory Services, LLC.

In that position, I supervise the research efforts of the company that includes the
analyzing and reporting on local radio, television, newspaper, and other related.
industries. In that role at BIA/Kelsey, I am responsible for the advertising revenue
survey and resulting adVertising revenue estimates for the radio, television, and
ﬁewspaper industries that are part of the products and services provided by BIA/Kelsey.
I am also involved in the national and local advertising revenue estimation process of
BIA/Kelsey that covers the twelve media that constitutes the local media advertising

marketplace.

! My curriculum vitae is attached to this report as Exhibit 1.

2 The twelve media covered are local newspapers, radio stations, television stations, direct

mail, out-of-home, cable systems, online, print yellow pages, internet yellow pages, local
magazines, mobile, and email marketing.



BIA has been involved in analyzing the radio and television industries for over 26
years. It provides both consulting and research on the radio and telévision industries as
well as many related industries. BIA’s publications and software products are relied
upon by many industry analysts, including the Federal Communications Commission
(FCC) and the U.S. Department of Justice. In fact, the FCC cites BIA as a source of
information in determining compliance with its local radio ownerships regulations.

One of my responsibilities at BIA is to supervise the annual survey and
publication on advertising revenue estimates generated for radio and television stations.
The revenue estimates are based on all commercial television and commercial radio
stations within the 301 Arbitron Metro Areas. The results are included in the BIA
Advisory Service’s quarterly publications, Investing in Radio and Investing in Television,
as well as BIA Advisory Service’s database software Media Access Pro™ which
provides detailed information on these two industries.

As the public spokesperson for BIA/Kelsey, I am often interviewed by trade and
public press on the BIA/Kelsey advertising revenue estimates as well as other industry
issues. I frequently am invited to speak at industry conferences to discuss these revenue
estimates and other industry issues, such as Radio Ink’s annual Radio Industry
Forecasting Conference and the annual Broadcast/Cable Financial Management
~ Association Conference.

In addition to supervising the research efforts at BIA/Kelsey, I am also involved
with many clients on a consulting basis. These consulting arrangements range from

valuations of their properties for financing and tax reporting purposes to analyzing the



economic impact on media companies of regulatory and policy changes. In addition, I
have testified in several litigations related to the broadcasting and competitive industries.

Prior to starting at BIA in early 2001, I was the Vice President of Research and
Planning at the National Association of Broadcasters (NAB). I began my tenure at NAB
in February 1985 as the Director of Financial and Economic Research, and was promoted
in 1991 to the position of Vice President. In both positions, I conducted research on the
radio and television industries as well as other competing industries, concentrating on the
economic performance of stations and the impact of regulatory decision on broadcasters.
I was also personally responsible for the annual financial surveys conducted by the NAB
of the commercial radio and television industries, overseeing the collection of data
related to revenues and costs as well as the reporting of those results. The results of those
surveys were the foundations of several annual reports on both industries describing their
financial conditions. |

Before I began at NAB, I was a staff economist at the Bureau of Economics at the
Federal Trade Commission. In that role, I was involved in a number of litigations
evaluating the competitive impact of proposed mergers and other industry practices. I
also was involved in several studies examining the competitive impact of industry
practices.

Since the Fall of 2002, I have also been an Adjunct Professor at The Johns
Hopkins University’s Master of Arts in “Communications in a Contemporary Society”
program. In that role, I have taught a class titled “The Political Economy of Mass
Communications,” which covers the many different industries that constitute the mass

communications sector today.



I received my Bachelor of Arts degree in economics (honors) and mathematics
from the State University of New York at Binghamton in 1976. I received a Master of
Arts in economics from Texas A&M University in 1978 and my Ph.D. in economics from
Texas A&M University in 1981.

B. Overview of Testimony

I have been asked by Live365’s counsel to analyze the market for webcasting
services and to provide recommended rates for the compulsory licenses to be set in this
proceeding under the statutory licenses set forth in 17 U.S.C. §§ 114 & 112. I understand
that the rates should “most clearly represent the rates and terms that would have been
negotiated ‘in the marketplace between a willing buyer and a willing seller.”® In doing so,
I have been asked to examine the economic assumptions about the commercial
webcasting industry made in the last proceeding and compare them with fhe current
economic conditions facing this industry. I have also been asked to provide the
recommended rate for (1) the commercial webcasting industry and (2) an Aggregation
Service.

It is my understanding that Live365 is proposing the creation of a new rate
category for those transmitting services that aggregate hundreds, if not thousands, of
independently operated small webcasters under one network. See Lam Test. §21. This
new category of transfnission service is to be called “Aggregation Services.”

To derive the commercial webcasting industry performance royalty rate,* I first

examine the revenue and cost structure of a mature webcaster — in this case, Live365.

3 See 17 U.S.C. §§ 114(f)(2)(B) & 112(e)(4); see also infra Section III.

4 I reserve the right to amend my assumptions based upon any information learned in

discovery.



Those costs include all of the operating costs except for the royalty rates tp be paid to the
copyright owners. Using the operating costs from Live365 and publicly available
industry data on webcasting revenues, I then construct a range of revenues and costs for
commercial webcasters. To calculate the appropriate performance royalty in all of these
cases, I take into account a fair operating margin (measured as a percentage of revenues)
for the webcaster. | Combining those revenue, cost, and margin estimatés, I am able to
determine the value of the copyrighted works being webcasted and thus determine the
appropriate per-performance royalty rate.

Once I have established the appropriate rate for the copyright owners, I then look
at the other factors specified in the statute — i.e., the competitive and programming factors
— and assess whether those factors suggest an increase or a decrease of the suggested rate.

In summary, I have concluded that the industry per performance royalty rate for
commercial webcasters should be set a rate of $.0009 per performance for the period
ZQI 1 through 2015. This will allow commercial webcasters to survive economically, and
represents the rate that they would have been willing to pay in a negotiated settlement
between a willing buyer and a willing seller.

I also have concluded that the rate of $.0009 shoul‘d remain constant throughout
the upcoming five-year period. Competition for advertising revenues among traditional
and online media outlets continues to increase, holding advertising rates down. The
ability to charge higher prices for subscriptions to make up the difference is limited.
Hence, on a per performance basis, there is little hope that the overall economic picture
will significantly improve for commercial webcasters; thus, the value of the copyrighted

works streamed on these webcasts will also not likely improve.



I also have concluded that the rate for an Aggregation Service should be 20%
lower than the rate for commercial webcasters as that value represents both the
administrative cost savings and economic benefits that aggregation services provide to
H

the owners of the copyrights.

II. FRAMEWORK FOR ANALYZING THE WILLING BUYER &
WILLING SELLER STANDARD |

A. Mandatory Statutory Guidelines
I understand that, in an appeal of the last CRB webcasting proceeding, the U.S.
Court of Appeals for the D.C. Circuit discussed the proper statutory guidelines that the
Copyright Royalty Judges must follow in setting the royalty rates and terms for
webcasting.5 My understanding is that, in setting the reasonable rates and terms, the
Copyright Royalty Judges must do the following:
o “distinguish among the different types of eligible nonsubscription
transmiésion services then in operation”;
¢ “include a minimum fee for each such type of service”;
e ‘“establish ratés and terms that most clearly represent the rates and terms that
would have been negotiated in the marketplace between a willing buyer gﬁd a
willing seller”;
o “base [their] decision on économic, competitive and programming

information presented by the parties”;

5 See Intercollegiate Broadcast Sys., Inc. v. Copyright Royalty Bd., 571 F.3d 69, 73 (D.C.
Circ. 2009), (“Congress required the Judges to follow certain statutory guidelines.”)

6



e consider “whether the service may substitute for or may promoté the sales of
phonorecord or otherwise affect the copyright owner’s other streams of
revenue’; and

¢ consider “the relative roles of the copyright owner and the transmitting entity
with respect to relative creative contribution, technological contribution,
capital investment, cost, and risk.”®

In addition, I understand the Judges may — but are not required to — consider
comparable, voluntary license agreements that establish rates and terms for comparable
types of digital audio transmission services. ’

My analysis applies the mandatory statutory guidelines that the Judges must |
consider in determining the appropriate rates and terms of the statutory license. I am not
aware of comparable, voluntary license agreements that would serve as an appropriate
benchmark for an industry-wide rate. Therefore, I reserve the right to amend this
statement upon completion of discovery or as relevant facts become available to me. |

B. Willing Buyer / Willing Seller Standard

In addition to the above statutory gtiidelines, Iunderstand that the CRB and the
prior royaity-setting tribunal (the Copyright Arbitration Royalty Panel (“CARP”)) have
provided guidance about thé “willing buyer” and the “willing seller.” As discussed on
page 30 in the CRB’s Final Determination of Rates And Terms (dated April 23, 2007) —

which quoted from the CARP’s decision:

6 Id. at 73 (quoting from 17 U.S.C.§ 114 ()(2)(B)).

7 See id. (“the Judges may consider the rates and terms for comparable types of digital

audio transmission services and comparable circumstances under voluntary license agreements
described in subparagraph (A)).” See also id. at 79 (“nothing in the statute requires, the Judges to
consider any comparable agreements, let alone particular agreements.”) (emphasis in original).



e The willing buyers “are the services which may operate under the webcasting
licénse”;
. The willing sellers “are_ record companies”; and
e The underlying product “consists of a blanket license for each record
company which allows use of that record company’s complete repertoire of
sound recordings.”
I have taken into account these definitions in my analysis.
IIL. »SETTING OF INDUSTRY RATE FOR COMMERCIAL WEBCASTERS
A. Overview
With respect to the economics of the-webcgsting industry, it is essential to
describe the expectations of this industry’s growth at the time of the previous CRB
_proceedings (Webcaster II), and to determine whether any of those expectations were
realized. Assumptions made by several of the SoundExchange experts indicated that this
industry was poised for rapid growth. For example, James Griffin, a SoundExchange
witness, stated in his direct statement that when compared to the information presented in
the CARP proceeding of 2005, |
“. . .we know much more about the webcasting business, that it is
booming and only expected to get bez‘ter.. 8
Dr. Michael Pelcovits, another SoundExchange witness, displayed great confidence that

ad-supported webcasting services would be able to not only support the royalty rate he

s See Testimony of James H. Griffin, in the Matter of Digital Performance Right in Sound

Recordings and Ephemeral Recordings, Docket No. 2005-1 CRB DTRA, (hereafter referred to as
“Griffin Testimony™), p 5.



put forth based on interactive subscription services, but reach the levels of revenue for
terrestrial radio:
“As Dr. Brynjolfsson discusses, ad-support services have a higher up-
side than subscription services and, as webcasters begin earning
revenues closer to those of terrestrial radio. . . .ad—supported
webcasting, on a per listener hour basis, will be more lucrative than
subscription webcasting. "’

These experts’ predictions on the expected growth, while optimisﬁc, were not
unique at the time of the proceeding and were in fact in line with independent
assessments of the future of this industry by various analysts.

However, that expected growth in listeners and the resulting advertising and
subscription revenues to commercial webcasters have not materialized. First, the number
of listeners to these operations has not grown as expected. Second, the advertising
revenues that were expected to grow both in absolute terms and in relative shares of
commercial webcasters’ total revenues have not reached the projected levels. By
comparing those projections to the actual industry levels, and the specific levels seen by
Live365 in recent years, one' can appreciate the changing economics of this industry. It
then follows that a calcuiated rate représenting these changed conditions would result in a
rate that would bé lower than the rate determined by the CRB in Webcasting II.

The results from the actual experiences of commercial webcasters in recent years

have to be considered with the backdrop of the entire advertising marketplace in mind.

’ See Rebuttal Testimony of Michael Pelcovits, in the Matter of Digital Performance Right

in Sound Recordings and Ephemeral Recordings, Docket No. 2005-1 CRB DTRA, September
2006, p. 15.



Many existing industries within this larger industry, such as terrestrial radio broadcasters,
have seen their total industry revenues actually decrease in the face of the strong
competition. New entrants, such as commercial webcasters, will find it very challenging
to succeed in the face of this competition.

After providing a comparison between the actual industry experience and
predictions, I continue the economic discussion by constructing a model proposing what
an appropriate royalty rate should be. In that model, I use actual costs from a mature
commercial webcaster (Live365), including all of the operating and fixed costs, except
for the royalties to be paid to the copyright owners. The model also includes a fair
operating margin (measured as a percentage of revenues) for these companies. By
combining those costs with estimates of revenues, recognizing the changing marketplace,
I can determine the value generated by the use of the copyrighted works that are streamed .
on these commercial webcasters. From that value, I'can then determine the rate that
would be appropriate for commercial webcasters to pay the copyright owners.

I then examine the remaining factors provided for in the statute. First, the
competitive factor is examined. In this factor I take into account the competitiveness of
both the advertising market as well as the market power exerted by the copyright owners.
Second, I consider the prégramming of the commercial webcasters. Under this factor,
my testimony will show that copyright owners benefit from the promotion of their works
on the diverse playlists of_ commercial webcasters. Finally, I examine the rélative
contribution, investment, cost, and risk that the copyright owner and transmitting entity
have taken. My analysis of all of these factors together warrants a reduction from the

royalty rates established for the period 2006-2010.

10



B. Recent History Of The Commercial Webcasting Industry

In assessing the previous royalty proceeding and the final royalty rate fqr these
copyrighted works, I am struck by the lofty expectations of many of the analysts at that
time. Webcasting had grown from the time of the earlier Copyright Arbitration Royalty
Panel, and the expectation was that usage was going to continue to skyrocket. Along
with the expected increase in usage of webcasting services, there were expectaﬁons of
tremendous increases in both the subscription and advertising revenues that would be
generated.

However, what was overlooked, gspecially in those advertising revenue growth
estimates, was the tremendous increase in competition from all advertising sources. The
advertising market has seen an explosion in the number of available options for national
and local businesses to get their messages out. Existing media outlets have felt the
impact of this increased advertising competition and they are straining to continue
growing. For example, from 2005 through 2008, total local radio station advertising
decreased from $18.1 billion to $16.5 billion, a negative 3.1% compound annual growth
rate.'”

Excess inventory across the Internet radio advertising industry and the
opportunities available for advertisers to get their messages out to the public has
depressed, or at the very least, restricted the increases of CPM rates that webcasters can

charge for their advertising inventory.

10 See Exhibit 2, Investing in Radio: 2009, 1* edition, BIA Advisory Services, 2009.
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For example, SoundExchange’s expert provided estimates of advertising rates
(expressed in cost per thousands (CPMs)) for 2005 through 2010."" Figure 1 below
shows the comparison of Audio CPMs between two different sources: (1) the projections
of SoundExchange in 2005 for the period 2005-2010,'? (2) and the estimates of
AccuStream iMedia Research (a digital media industry fesearch firm) in 2009 for the
same period, including actual figures for 2005-2008."

| Figure 1
Analysis of Audio Advertising CPMs
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SoundExchange’s expert predicted an average 4.5% compound annual growth
rate in CPMs for audio advertising during this time period, while AccuStream estimated a

compound annual growth rate of negative 11.7%. As a point of comparison, Live 365

1 Testimony of Erik Brynjolfsson, in the matter of Digital Performance Right in Sound

Recordings and Ephemeral Recordings, Docket No. 2005-1 CRB DTRA, October 2005,
(hereafter referred to as Brynjolfsson Testimony) p.29.

12 The actual CPMs used in this comparison are the annual averages of the monthly values

for each of the years.

13 See Exhibit 3, Online Music Spins and Media Spend: 2003-2012, AccuStream iMedia
Research, 2009, (hereinafter “AccuStream Report”), Section 3.
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over the first three years of this time period has seen a 30% decrease, going from an
average of $4.73 in 2006, to an average of $3.25 by 2009. See Floater Test. q10.

The value of other advertising inventories sold by webcasters was also predicted
to grow at very high rates. Display advertisements sold by webcasters were expected to
be a very strong growth area. Figure 2 below shows the comparison of display
advertising CPMs between two different sources: (1) the projections of
SoundExchange’s expert in 2005 for the period 2005-2010,'* (2) and the recent.estimates
of the investment banking firm Credit Suisse in early 2009 for the same period.'®

| Figure 2
Analysis of Display Advertising CPMs

|—'— SoundExchange —&— Credit Suisse l

$4 -
$3
T — —d
$2 -
$1 - .
$0
\e) o A S ) D
N 3 S w“ & A

1 Brynjolfsson Test. (CRB II), p. 29.

13 See Exhibit 4, U.S. Advertising Outlook 2009, Credit Suisse, January 9, 2009, (hereinafter
“Credit Suisse Report™), p. 14.
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Instead of an average 5.5% compound annual growth réte as SoundExchange’s
expert predicted, Credit Suisse estimated a compounded annual growth rate of negative
5.9% for the entire time period.'

Further, the expectation of listener growth has not come to fruition, especially for
commercial webcasting. Where SoundExchange’s expert estimated a 25% annual
increase in the Aggregate Total Hours (ATH), Live365 and others have not seen such an
increase.!” Other experts also expected a tremendous increase in the number of listeners.
For example, Bridge Ratings in early 2007 predicted that average monthly internet radio
listeners would increase by 29.0% in 2008, followed by a 24.8% increase in 2009,
leading to a total listening level of 116.1 million listeners."” Yet, total listening levels did
not increase to the levels predicted. According to ArBitron/Edison Research in its annual
survey of gudiences, total monthly listenership was only 69 million as of late 2008.20

The decreases in listenership was also documented in an analysis conducted by JP

Morgan of the number of unique listeners going to pure-play Internet radio sites.”’ From

16 As a point of comparison, Live365 has also seen an average annual decrease of 20.1%

from Calendar Year (“CY™) 2005 to CY2008 in the CPMs that they receive for this form of
advertising.

1 See Live365 and JP Morgan analysis discussions below for documentation of the

slowdown in listening levels.

18 Bridge Ratings as cited in press release, February 19, 2007 and reprinted in eMarketer

Radio Trends: On Air and Online, August 2007, p. 8. (See Exhibit 5, eMarketer Report August
2007). The Bridge Ratings monthly listener estimates for 2007 were 72.0 million, 2008: 93.0
million, and 2009: 116.1 million.

1 Note also that SoundExchange Witness James Griffin cites Bridge Ratings for the

proposition that “Listenership — by all accounts — is projected to grow substantially. . . Industry
analyst Bridge Ratings predicts that by 2010, 187 million people will listen to webcasting.”
Griffin Testimony, p. 56.

2 See Exhibit 6, The Infinite Dial 2009, Arbitron Inc./Edison Research, 2009, p.7.

2 See Exhibit 7, Radio Broadcasting, Internet Radio Scorecard February’08: Terrestrial

Radio’s Share of Unique Visitors Hits 45%, JP Morgan, North American Equity Research, 10
April 2008, p. 3. Note that in this same analysis, the number of Unique Listeners to terrestrial
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a high of 41.1 million unique listeners going to pure-play sites in June 2006, that number
decreased by 18.7% in only 20 months (33.4 million unique listeners as of February

2008).” Table 3 below replicates that analysis.

Figure 3
Unique Visitors to Pure Play Internet Radio
Sites: February ‘06 — February ‘08
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Source: JP Morgan, “Radio Broadcasting, Internet Radio Scorecard February ‘08, April 10, 2008

C. Economic Model Of The Appropriate Royalty Rate

Given this recent lackluster performance of the commercial webcasting industry,
it is essential to reevaluate the actual costs incurred and revenues generated by
commercial webcasters from the broadcasting of these copyrighted works over the recent
royalty period (2006-2010). Once those costs and revenues are adjusted to represent the
realities facing commercial webcasters, I can arrive at the value a willing buyer should

have paid to stream those copyrighted works over the past few years. From that value, I

radio broadcasters’ websites continued to increase from a value of 15.2 million unique listeners in -
February 2006 to 27.6 million unique listeners in February 2008, with much of that increase
occurring in the later months of this analysis. Ibid.

2 JP Morgan stopped publishing monthly analysis of unique listeners following their April

2008 report.
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can then determine the appropriate royalty rate on a per performance basis for the
upcoming royalty period (2011-2015).

My analysis requires the following assumptions.> First, Live365 is a
representative webcaster with respect to its operating costs. Live365isa fnature
company, having operated its service for over ten years, and has reached a scale of
operations to allow it to realize certain scale economies.** Live3 65 has been required in
recent years to take many cost-cutting and cost-saving measures to remain a viable
business yet is still a significant player in the industry in terms of listening hours and
unique visitors. As aresult, I assume that Live365’s cost structure will serve as a good
conservative proxy for the industry as it is a mature operator.?

Second, I assume that publicly available industry reports from AccuStream and
ZenithOptimedia serve as the lower and upper bounds, respectively, on advertising
revenue measurements for the past period.?® See Exhibit 3 (AccuStream Report) and
Exhibit 8 (ZenithOptimedia Report).

Third, I assume that revenue to a webcaster comes from two sources: subscription

revenue and advertising. As a result, I calculate total revenue to a webcaster based on the

3 This report relies upon the most recent full year data (i.e. 2008) and does not rely upon

any projections into the future.

2 According to AccuStream, Live365 is the eighth ranked webcasters in terms of their

Aggregate Tuning Hours. See Exhibit 3, Section 2.

2 At this time, I am not aware of any public documents describing the costs incurred by

other non-interactive commercial webcasters. Therefore, the use of Live365°s costs is a
conservative approach in estimating the costs of a typical webcaster and I reserve my right to
amend my report in the event I obtain more information in discovery.

2 The webcasting industry has very few analysts currently covering the industry and to date

I am only aware of these two reports. Should more information become available, I reserve my
right to amend.
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only data available to me at this time: Live365’s subscription revenue and industry
estimates of advertising revenues.

Finally, I assume that a commercial webcaster is entitled to a reasonable profit
margin.

1. Revenues Generated by Live365 from Webcasting

Live365 receives revenue from two main sources of business, Broadcasting
Services and Internet Radio.?’ See Lam Test. 91; Floater Test. §7. The Broadcasting
Service business line relates to the services provided to co@ercial ’v&"ebcasters that allow
them to operate as a webcaster (i.e. technology platform, software; tools, bandwidth and
know-how). The Internet Radio business line relates to the business of providing
streaming pefformances to listeners. At Live365, listeners consist of both non-subscribers
(i.e. ad-supported listening) and subscribers (i.e. ad-free listening). Broadcasting revenue
. is not relevant to my analysis as it does not reflect a typical webcaster’s revenue structure
with regards to the streaming of audio content. Instead, Bfoadcasting revenue is
synonyrnoué with revenue ihat was obtained by a third party like Akamai, Liquid
Compass or some other streaming service provider, which provides bandwidth and other
technical services necessary for media content to be streamed over the internet. These
companies are not subject to the sound recording performance royalty; rather, their
revenue reﬂects payment for technical services. For Live365, this Broadcast Service
revenue provides a reward for its intellectual property and innovation in developing a

technology platform and software service to broadcasters.

27 My analysis of Live365’s revenues and expenses are based upon Lam Exhibits 4 & 5.

17



As shown in Table 1 below, Live365’s total U.S. royalty bearing Aggregate
Tum'ng Hours (“ATH”) equaled 74,663,541 during FY 2008 ended September 30,
2008.% See Lam 934. This number generéted revenues of $2.962 million in domestic
U.S. subscription revenues, $1.970 million in advertising revenues from ads targeted to
U.S. listeners, and $.049 million in other revenues,? or a total of $4.981 million in
revenues in FY2008. Dividing this total revenue by the number of Livé365’s total U.S.
royalty bearing ATH, results in average revenue of $0.0667 per ATH for Live365 in
FY2008.

2. Costs Incurred by Live365 and Value of Copyrighted Works
Streamed by Live365

Because Live365 has two separate business lines, only one of which is relevant to
my royalty analysis, I have to allocate Live365°s costs to approximate the cost for
webcasting the royalty-bearing ATH. Some of the costs incurred by Live365 fall
exclusively within the operation of webcasting, while other costs are either shared with
the provision of the Broadcast Services or relate to Live365’s webcasting services that
are not royalty bearing ATH. Table 1 shows the total allocated costs for FY 2008 as well
as explanations on how these allocations were conducted. Note that these costs do not
include any royalty paymients for the séund recording performance rights of copyrighted

works, as I am deriving that value in order to determine the appropriate royalty rate.

28 This number represents the U.S. domestic share of Royalty Bearing ATH

» This includes CD and merchandise sales, library revenues, and other miscellaneous

revenue sources.
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Table 1 — Allocated Costs of Live365 for Webcasting to U.S. Listeners

e (FY2008) _
Represents 42.8% of Live365’s
_U.S. Royalty-Bearing ATH 74,663,541 . worldwide ATH
Revenue . e
Subscription Revenue $2,962,006

Represents 94.2% of Live365°s

Advertising Revenue $1,970,098 | worldwide advertising revenues
Other (CD & Merchandise, etc.) $48.826 '
Represents 84.5% of all revenue
Live365 earns from Internet Radio
Network and 49.5% of all of Live365’s
Total Revenue $4,980,930 : total revenue from all sources
Cost of Sales ' - ‘
Royaltits and licensing fees: 84.5% of all of Live365’s total royalties
ASCAP, BM], SESAC, Thomson and licensing fees to ASCAP, BMI,
S 1 $285097  SESAC, Thomson (MP3)
42.8% of Live365’s total cost for
__ Bandwidth for Audio Streaming | $254,037 = bandwidth
Commissions to Advertising Rep 94.2% of Live365’s total commissions
Fims o $589,078  to ad rep firms
100% of IT & CS costs for all revenue
IT Operations & Customer Service $391,688 | sources
100% of other costs for all revenue
Others $773,858 sources
Total Costs of Sales $2,293,759
: 49.5% of operating expenses for all
Operating Expenses™’ $1,976,073 | revenue sources
Total Costs & Expenses $4,269,831 = Cost of Sales + Operating Expenses
Costs & Expenses Per Live365 U.S.
Royalty-Bearing ATH $0.0572

30
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Live365 has made considerable investments in its infrastructure and staffing over
its ten years of operation. See Lam Test. §§26-31. Like any business, it should be able to
earn reasonable profits on that investment, which requires high enough operating margins
to cover depreciation and taxes, among other things.

In order to estimate a reasonable operating profit margin, I have calculated that
return on the basis of average ATH using varying rﬂargins as a percentage of revenues by
multiplying these various percentages by the average revenue of $0.0667 per ATH earned .
by Live365 in FY2008 calculated earlier. Table 2 below shows the revenue per ATH and "
the total operating costs per ATH, along with a sensitivity analysis demonstrating a
reasonable profit per domestic ATH for various margins without the royalty rate included
for the copyrighted work. With those values, I can then determine the value of the

copyrighted materials and the appropriate per performance rate.
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Table 2 — Reasonable Operating Profit Margins, Resulting Operating Profit Per ATH,
and Resulting Value Per Performance (Live365 Revenues & Costs)
Revenue per :
ATH $0.0667 | $0.0667 | $0.0667

Total
Operating
Costs &
Expenses per
ATH 1 $0.0572 | $0.0572 | $0.0572
Operating ’
Margins as % :
of Revenues 5% 10% 15% =
Reasonable
Profit Per
Domestic
ATH $0.0033 | $0.0067 | $0.0100
Total Costs ‘
Per Domestic : '
ATH $0.0605 | $0.0639 | $0.0672 |
Value of _
Copyrighted

Material Per ?
e $0.0062 | $0.0029 | ($0.0005) |

-
l\)[:;f%ingcey $0.0004 | $0.0002 | $0.0000 |

$0.0667 | $0.0667

$0.0572 | $0.0572

25% 30%

$0.0167 | $0.0200

$0.0739 | $0.0772

($0.0072) | ($0.0105)

($0.0005). | ($0.0007)

To determine the value of the copyrighted works being streamed by Live365, and |
thus the appropriate royalty rate, I chose to use the 20% operating profit margin which is
a coﬁservative level. Other comparable industries earn substantially more than that. For
example, companies in the terrestrial radio industry, even after suffering negative

advertising growth in 2008 have operating margins in excess of this level.>? Table 3

3 ThisAassumes 14 performances per hour.

32 The revenues and EBITDA values are from finance.yahoo.com.
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below shows the most recent financial results for eight different public radio

companies.>

Table 3: Operating (EBITDA) Margins of
Public Terrestrial Radio Companies
Company Revenue EBITDA EBITDA
(MM) (MM) Margin

Beasley Broadcast Group $107.2 $21.2 19.7%
Citadel Broadcasting $775.1 $202.6 26.1%
Cumulus Media $276.3 $74.9 27.1%
Emmis Communications $310.9 $45.2 14.5%
Entercom Communications $396.3 $108.8 27.4%
Radio One $291.2 $78.4 26.9%
Salem Communications $207.6 $52.0 25.1%
Saga Communications $128.8 $28.6 22.2%
Median 25.6%
Average 23.6%

The average operating margin for these eight public companies owhing terrestrial
radio stations is 23.6% of their revenues, witﬁ the median at 25.6%. These margins are at
these levels even after several years of poor industry advertising revenue growth, a
negative 3.1% CAGR between the years 2005-2008.34

Given a 20% operating profit margin for Live3635, the total costs on a per ATH
basis would be $0.0705 (Total Operating Costs & Expenses per ATH of $0.0572 plus
Reasonable Profit Per Domestic ATH of $0.0133). This is considerably higher than fhe
revenue of $0.0667 per ATH for Live365 generated for domestic U.S. subscribers. This

results in a negative value of $0.0038 per ATH of the copyrighted work (i.e. $0.0667

3 Note that Saga Communications also own a few television stations, and that RadioOne

owns a share of TVOne a cable network, and that Emmis owns some local magazines and
interests in international broadcasting operations.

, 3% See Exhibit 2, Investing in Radio: 2009, 1* edition, 2009, BIA Advisory Service.
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minus $0.0705).>> In other words, Live365’s costs associated with streaming at a 20%
profit margin are greater than its revenues before any royalties can even be paid to
SoundExchange.

3. Economic Model for a Typical Commercial Webcaster

I used two publicly available estimates for total internet radio advertising
revenues to determine what a typical webcaster generates in advertising revenues.
Utilizing Live365’s cost structure®® and subscription revenue/hr, and taking into account
the 20% operating profit margin discussed earlier, I am able to derive a resulting value
for the copyrighted work.,

a. Assessment of Industry Revenue (AccuStream Report)

The lower bound on industry revenue can be found in the publicly available
estimate from AccuStream. In its industry study Online Musi‘c Spins and Media Spend:
2003-2012 published in February 2009, this industry research firm provides estimates for
advertising revenue in the webcasting industry.3 7 Accﬁ’Stream estimated total
Monetizable Listening Hours for calendar year 2008 to be 2,950,635,987 °® and
$84,076,025 in total advertising revenues. Dividing that total revenue estimate by the

total listening hours results in an average advertising revenue per ATH of $0.00285.

3 Even at the lowest reasonable profit margin of 5%, the calculated value of the

copyrighted work would only be $0.0062 per ATH, or $0.0004 per performance (assuming 14
performances per hour).

% At this time I have access only to the cost data of Live365. During discovery, I may gain

access to other cost information. I reserve the right to amend these calculations after the
discovery process.

3 See Exhibit 3 (AccuStream Report), Section 3.

3® That total listening hours excludes all of the hours for subscription listening which does

not have any advertising.
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Commercial webcasters also generate revenues from subscribers. However,
AccuStream does not provide data on the revenue generated in the industry from
subscribers. Therefore, to estimate these revenues on a per-listening-hour basis, I have to
use the Live365 subscriber rates. Live365 earned on average $6.02 per subscriber in
CY2008 per month, and the average subscriber listened to approximately 40 hours per
month. See Floater Test. §11, 23. This results in an average subscriber revenue per
ATH of $0.1505.%° I will be using this ;:alculated number in the model going forward for
all industry revenue projections.

In order to calculate total industry revenues per ATH, I have to weigh the ad
revenue per ATH based upon the AccuStream data with the subscription revenue per
ATH derived from Live365 data. The values of the weights I applied to this calculation
correspond to the hours consumed by both sets of customers. At Live365, subscribers
account for 23.5% of the total ATH in C'Y2008.*" See Floater Test. 126. Applying this
23.5% factor to subscriber revenue per ATH, and a 76.5% factor to the advertising
revenue per ATH discussed ‘ab'ove, results in a weighted value of total revenues per ATH
of $0.0571.

To arrive at the value 6f the copyrighted works, I next apply the costs and total
expenses per ATH from my Live365 analysis discussed earlief in Table 1. That $0.0572
per ATH value needs to be added to the appropriate profit per ATH, which I calculate as

a percentage of reven<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>