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INTRODUCTORY MEMORANDUM TO THE
WRITTEN DIRECT STATEMENT OF
SIRIUS XM RADIO INC.

Sirius XM Radio Inc. (“Sirius XM” or “the Company”) hereby submits its written direct
statement, pursuant to 37 C.F.R. § 351.4. Sirius XM is a preexisting satellite digital audio radio
service (“SDARS”) as defined in 17 U.S.C. § 114(j)(10).

ROYALTY RATE REQUEST FOR 2013-2017 LICENSE PERIOD

Sirius XM requests that the Copyright Royalty Judges set the SDARS monthly royalty
rate for the public performance of sound recordings pursuant to 17 U.S.C. § 114(d)(2), and the
making of any number of ephemeral phonorecords to facilitate such performances pursuant to 17
U.S.C. § 112(e), in the range of 5% to 7% of Sirius XM’s monthly U.S. Gross Revenues as
currently defined in 37 C.F.R. § 382.11. The fee for ephemeral phonorecords shall be included
within, and constitute 5% of, such royalty payments. Sirius XM proposes that, other than the
royalty rate, the terms currently applicable to SDARS, as codified at 37 C.F.R. § 382.10-17, be
retained in their current form.

SUMMARY OF TESTIMONY

In 2007, the Copyright Royalty Judges set the statutory royalty rate for Sirius Satellite

Radio Inc. (“Sirius”) and XM Satellite Radio Holdings, Inc. (“XM?”) at a rate beginning at 6% in
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2007 and increasing to 8% by 2012 (herein “Satellite I’ proceeding). This royalty rate tripled the
preexisting Sirius and XM royalty obligations to SoundExchange and its members that had been
reached by private agreement. The Satellite I rate was determined based on a combination of
benchmarking from the rates then being paid for similar, but non-identical, rights by quite
distinct audio and video entertainment services and application of the statutory § 801(b)(1)
factors (17 U.S.C. § 801(b)(1)) governing SDARS rate-setting.

In July 2008, shortly after the Satellite I proceeding closed, Sirius and XM merged and
the resultant corporation changed its name to Sirius XM. The period following the merger has
featured the near-collapse of the newly combined Company as a result of the catastrophic events
0f 2008-2009; a painstaking rebuilding effort, marked by aggressive cost-cutting and continued
strategic investments in programming and supporting technology designed to distinguish the
Company from the competition; and a rapidly evolving technological and competitive landscape
that increasingly erodes the unique selling attributes of satellite radio — seamless nationwide
reception of diverse music and non-music audio programming in one’s vehicle. While the
Company recently experienced its first year of positive net income, it is still digging out from 20
years of losses amounting to billions of dollars in negative free cash flow and EBITDA. And
while the Company is optimistic about its short-term prospects, the persistently depressed global
economy, the Company’s intimate ties to the automobile industry, and the emergence of viable
Internet-based competitors like Pandora that operate free of the costly infrastructure on which the
Company relies combine to create a precarious environment and uncertain longer-term prospects
for the Company’s success over the 2013-2017 license term.

The Company will present testimony from its senior executives as well as distinguished

experts in the fields of economics, finance, and digital content technology that will bring the
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Judges current as to the Company’s finances, operations, and strategic vision, as well as the
broader economic, technology, and competitive climate in which it operates. That portrait
(wholly apart from the evidence the Company will present as to competitive market valuation of
the rights in issue) counsels extreme caution in moving the current royalty rate structure above
its 2012 level of 8%. As this testimony will elucidate, since the record on which the current
royalty structure is founded was developed in the prior proceeding:

e The Company’s subscriber growth, revenues, and free cash flows all have been
substantially below forecasted levels.

e Total new car sales (to which Sirius XM’s fortunes are directly tied) have plummeted
beginning in late 2008 and auto sales for the four years from 2009 through 2012 will
be at their lowest level since the period 1980 to 1983.

e Installations of satellite radios in cars dropped by two-thirds as of January 2009 from
their 2007 peak.

e The Company narrowly averted bankruptcy and paid dearly to the one rescuer to
come forward, with severely dilutive consequences to existing equity holders.

e The Company carries loans of nearly $2.4 billion coming due between 2013 and
2015, has an accumulated negative free cash flow of $5.5 billion, an accumulated

EBITDA of negative $3.7 billion, and accumulated net operating losses of $8 billion.

e Since January 2007 alone, the Company has experienced cumulative cash-flow losses
of $437 million.

e Sirius XM’s stock price fell from $4 a share in January 2007 to just over $.05 a share
in February 2009, and still has not remotely recovered — trading today at around $1.75
per share.

At the same time, the Company will have paid SoundExchange approximately-

-in music royalties over the 2007-2012 period — representing a disproportionately large
percentage of the Company’s earnings over the last license term. Over the current license term,

as the Company’s revenues have grown, so too have SoundExchange’s revenue-based royalties.

If the Company meets its 2012 budgeted revenue, fees payable to SoundExchange will reach
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some- representing a doubling of 2007 fees of some - and a 28%
increase over 2010 fees of some _

A “reasonable” fee for the upcoming license period must take account of the policy
factors found in § 801(b)(1) of the Copyright Act. Among these is to enable Sirius XM to earn a
fair return on its investment — something that has not happened to date and that, as Professor
Stowell’s testimony demonstrates, would only be further frustrated were SoundExchange
awarded an increase in the prevailing royalty rate. As it is, a high percentage of Sirius XM’s
earnings are consumed by such royalty payments; there is no sound reason to increase the reward
earned by the record industry at the further expense of reasonable returns on Sirius XM’s
investment. In addition, as Professor Stowell also discusses, a ratcheting up of the music royalty
rate would, against the turbulent financial history of the Company, as well as the volatility of the
current economic environment, risk another period of financial distress for Sirius XM, which
(along with its predecessors) has already narrowly averted bankruptcy twice in its existence.
Such an undue consequence of rate-setting is precisely the form of risk Section 801(b)’s
disruption factor is designed to avert. Finally, as Mr. Blatter, the Company’s head of music
programming, testifies, there is more than ample evidence of the promotional benefits afforded
to record labels and artists from the far broader array of songs — especially in niche genres and of
lesser known artists — given airplay by Sirius XM than occurs on terrestrial radio. This
testimony is directly relevant to both the “relative contributions” and “availability” prongs of §
801(b).

The analytic path to the setting of an appropriate fee here is far more straightforward than
was the case in the Satellite I proceeding. Driven in significant part by the need to manage its

costs aggressively, Sirius XM has reached out to record companies directly to negotiate (among



other rights) the very rights at issue in this proceeding. To date, Sirius XM has successfully
negotiated more than 60 such licenses with record companies whose fees otherwise would be
determined by the outcome of this proceeding. These licenses convey rights to the works of
more than 7,000 artists and more than 9,000 albums — more than 110,000 sound recordings in
total. As elucidated in the testimony of Professor Roger Noll, these licenses present the best
possible evidence of how a competitive market values the rights covered by the statutory license
— involving as they do transactions including the very same rights between the very same buyer
and sellers as are involved in this proceeding. Accordingly, these licenses require none of the
adjustments needed to account for the distinguishing characteristics (including interactivity,
different buyers and sellers, and different rights) of other, less directly pertinent, benchmarks,
such as those examined in the Satellite I proceeding. No comparable evidence to the direct
license evidence was available to the Judges during the last proceeding. There can be no better
example of voluntary license agreements of the type statutorily recognized to be of probative
value than these direct licenses.'

The evidence will make clear that the market rate for sound recording performance rights
reflected in the more than 60 direct licenses so far entered into is actually below the current
statutory rate. Record labels have agreed to royalty payments at rates between 5 and 7% of
Sirius XM’s gross revenue. Notably, these rates convey broader — hence arguably more valuable
— rights than those governed by the statutory license, suggesting that this rate range, if anything,

overstates the value solely of the statutory rates to be set by the Judges.

117 U.S.C. 114(f)(1)(B) prescribes that “[i]n establishing rates and terms for . . . . preexisting satellite
digital audio radio services, in addition to the objectives set forth in section 801 (b)(1), the Copyright
Royalty Judges may consider the rates and terms for comparable types of subscription digital audio
transmission services and comparable circumstances under voluntary license agreements.”



This compelling direct-license evidence is corroborated by marketplace agreements
signed by noninteractive music services that offer programming comparable to that of Sirius
XM’s music channels and that now, with the advent of mobile streaming to smartphones, are
available in the vehicle in direct competition with Sirius XM. As Mr. Rosenblatt and Professor
Noll explain, these services are much closer (and thus the rates they pay require less adjustment)
than the rates of the interactive services the Judges analyzed and to some degree relied on in the
past. Properly adjusted, this benchmark suggests reasonable SDARS rates falling in the same 5-
7% range as the direct licenses.

Professor Noll’s analysis of both the direct license evidence and the noninteractive
service benchmark demonstrates that, even were the governing inquiry in this proceeding
confined to a determination as to the fees that willing buyers and willing sellers would agree to
in a competitive marketplace for the rights at issue, a reasonable fee for Sirius XM lies in a rate
range between 5 and 7% of Sirius XM’s revenue. Insofar as the governing inquiry here
implicates a “reasonable” rate informed not only by marketplace evidence, but also by
application of § 801(b)’s policy factors, for the reasons mentioned above and further testified to
by the remainder of Sirius XM’s fact and expert witnesses, the rates implied by the foregoing
marketplace evidence are, if anything, conservative measures of the proper fee outcome in this
proceeding.

The following section summarizes the testimony that is offered in support of Sirius XM’s
Rate Request.

Fact Witnesses

In support of its royalty rate request, Sirius XM will present in its Direct Case the

testimony of the following fact witnesses:



Mel Karmazin

Mel Karmazin is Chief Executive Officer of Sirius XM and has held that position
(previously with Sirius) since 2004. Mr. Karmazin’s testimony describes the ways in which
Sirius XM’s cost constraints — including having invented and continually invested in
maintaining, upgrading and innovating its technological infrastructure and developing its unique
and often exclusive content — vary widely from those of its new Internet-based competitors,
which are not saddled with similar costs. Mr. Karmazin’s testimony also describes Sirius XM’s
efforts, in an effort to control the Company’s music-related costs, to obtain licenses for sound
recording performance rights directly from record companies, and how such direct licenses
should bear on the royalty rate set in this proceeding. Mr. Karmazin also explains that, although
music content continues to be an area of focus for Sirius XM and has numerous advantages to
the record companies themselves, the Company’s unparalleled non-music (news, talk,
entertainment and sports) programming — especially its exclusive content — remains the central
aspect that sets it apart from its closest competitors.

Mr. Karmazin’s testimony also describes Sirius XM’s near-bankruptcy even following its
aggressive post-merger cost-cutting measures, as well as numerous challenges facing the
Company — including risks arising from its satellites and technology, the fragile economy, the
Company’s increasingly close ties to the volatile OEM market, and increasing competition.
Although he is encouraged by the Company’s recent profitability and remains optimistic about
the Company’s prospects in the near-term future, Mr. Karmazin explains that Sirius XM’s future
is far from clear and it is a long way from recouping the decades of losses it has incurred since its
inception. For this reason, Mr. Karmazin believes that Sirius XM’s royalty rate should not be

increased from its current levels; to do so would be to take unfair advantage of Sirius XM’s new-



found profitability (and would fail to take into account any of the serious risks and challenges
facing the Company) and would provide an unwarranted windfall to SoundExchange and the
record companies it represents. Mr. Karmazin concludes that, based on the far better information
available today regarding marketplace benchmarks than existed when Sirius XM’s current
royalty rate was determined, the rate set during this proceeding should not exceed 5 to 7%.

James E. Meyer

James E. Meyer is President, Operations and Sales, of Sirius XM, and has held that
position (previously with Sirius) since 2004. Mr. Meyer’s testimony provides an overview of
Sirius XM’s business, the competitive landscape in which the Company operates, its distribution
channels and the importance of the OEM market, and its continuing investments and innovations
in its technological infrastructure. Mr. Meyer testifies how Sirius XM has become increasingly
dependent on the fragile and volatile OEM market, and how this dependence, combined with the
weak economy and numerous other challenges, makes Sirius XM’s projected financial health
during the 2013-2017 licensing period far from certain. One such serious risk factor, Mr. Meyer
explains, is the increasingly robust technology in the market today, which has fostered the
development of strong competition from new Internet-based audio content providers. Mr. Meyer
describes the way in which these competitors, whose services are free or cheaper than Sirius
XM’s subscription rate and whose cost structure diverge widely from the Company’s, have
developed since the Satellite I proceeding and will be Sirius XM’s primary challenge — including
in the vehicle, the Company’s primary distribution channel — during the 2013-2017 licensing
period. Sirius XM strives to compete with these new Internet-based entrants by continually
maintaining, upgrading and innovating its technological infrastructure, including its satellite and

terrestrial repeater networks, chipsets and receiver products, broadcast facilities and data services



offerings, which will continue to be a major focus for investment and costs during the 2013-2017
period.

David J. Frear

David J. Frear is Executive Vice President and Chief Financial Officer of Sirius XM, and
has held that position (previously with Sirius) since 2003. Mr. Frear’s testimony describes
various developments that have occurred since the Satellite I proceeding, including the merger of
Sirius and XM and the combined Company’s near-bankruptcy only a few months after the
merger was consummated, which Sirius XM narrowly averted only by last-minute loans from
Liberty Media Corporation. Mr. Frear also explains that, although after nearly two decades of
losses the Company’s financial performance has improved, it will take time to recoup its
cumulative losses, particularly in light of the various challenges and uncertainties that Sirius XM
faces in today’s economy. To that end, Mr. Frear’s testimony describes the various and
substantial costs that Sirius XM faces in maintaining its business that are unique to the Company
and not borne by any of its close competitors, such as satellite and transmission costs,
engineering design and development costs, revenue share and royalty costs, among others. Mr.
Frear testifies that while he is optimistic about Sirius XM’s near-term prospects, it is difficult to
forecast the Company’s long-term results, as illustrated by the various overly-optimistic
projections that were made, including by the Company, during the Satellite I proceeding.

Mr. Frear’s testimony also explains how, in an effort to contain its royalty-related costs,
Sirius XM in 2009 began its initiative to obtain licenses directly from music labels; this effort
has been successful, notwithstanding overt interference from SoundExchange and other record
industry trade groups, with more than 60 direct licenses signed to date that roll all of the rights

Sirius XM needs for its services into a single license. Mr. Frear explains that, given the various



challenges and uncertainties facing the Company, any increase in the royalty rate would be
economically unfounded and would pose the risk of disruptive hardship to the Company, and
that the first-ever evidence of a competitive royalty rate from the Company’s direct licenses
counsels against any increase in the royalty rate in this proceeding.

Steven Blatter

Steven Blatter is Senior Vice President and General Manager of Music Programming at
Sirius XM. Mr. Blatter, who testified on behalf of Sirius in the Satellite I proceeding, describes
any material changes to Sirius XM that differ from his 2006 testimony and also discusses the
range and coverage of the Sirius XM music channels, how each music channel is developed and
programmed and Sirius XM’s creative contribution to that process, the differences between
satellite radio and terrestrial radio, and the promotional benefits of satellite radio. Mr. Blatter
also describes how the direct impact of airplay on Sirius XM on the sale of recorded music is
substantially greater than it was when he testified in the last proceeding, and how the
promotional benefits of Sirius XM are valued by recording artists, artist managers, and recording
companies.

Ronald H. Gertz

Ronald H. Gertz, Chairman of Music Reports, Inc. (“MRI”), and a 35-year veteran of the
music licensing and rights administration business, offers testimony regarding Sirius XM’s
ongoing effort to secure direct licenses from record companies at competitive rates in lieu of the
statutory license administered by SoundExchange. Mr. Gertz describes MRI’s experience in
licensing rights directly from rightsholders and administering direct licenses on behalf of digital
music services; the reasons for the Sirius XM direct license initiative; the development by Sirius

XM and MRI of the direct license offer and its key terms; the reaction to the license offer in the
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market; the success of the offer, including the more than 60 labels that have to date accepted the
offer and their key artists; and the coordinated interference of SoundExchange, the American
Association of Independent Music and other industry groups and its detrimental effect on labels
considering the offer.

Expert Witnesses

In addition, Sirius XM will present the testimony of the following expert witnesses:
Roger G. Noll

Dr. Roger G. Noll, Emeritus Professor of Economics at Stanford University, presents
testimony establishing the economic basis for the Sirius XM rate proposal. Professor Noll’s
primary benchmarks are the 60-plus direct licenses signed by Sirius XM with various record
companies to date — competitive market transactions for the precise rights at issue in this
proceeding. Those licenses establish a competitive market rate of 5 to 7% of revenue, cover the
same Sirius XM SDARS service (plus more), and need no adjustments for interactivity or
otherwise. The direct-license benchmark is corroborated by voluntary marketplace agreements
between Warner Music and certain popular noninteractive streaming music services, including
Last.fm, which are available to users on mobile smartphones, and thus compete directly with
Sirius XM in the vehicle. When properly adjusted to account for differences in the services, the
negotiated rates between Warner and Last.fm suggest a rate for Sirius XM that falls squarely in
the range established by the direct licenses.

William R. Rosenblatt

William R. Rosenblatt, President of GiantSteps Media Technology Strategies, is a
technology industry veteran and expert in the market for digital music services, the development

of those services including over mobile phones, their product/service features and competitive
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advantages, and the technology behind their delivery. Mr. Rosenblatt's report identifies four
important trends in the digital audio entertainment marketplace that were largely unforeseen at
the time of the Satellite I proceeding and that will dramatically increase the range and scope of
competitors to Sirius XM (especially in the vehicle) during the license term: (1) the introduction
and massive uptake of smartphones capable of running mobile music applications (“apps”); (2)
the development of high-speed mobile broadband networks capable of transmitting high-quality
audio and video content to smartphones, including in the vehicle, in nearly every area of the
U.S.; (3) the increased ability to connect those smartphones to the audio systems of vehicles,
including in ways that integrate mobile music services directly into the dashboard and allow
drivers to operate the apps directly through the displays and controls of vehicle audio systems;
and (4) a wide variety of free streaming music services offering content comparable to (if not
better than) Sirius XM music channels, as well as an increasing number of online outlets for non-
music content, all of which can be accessed via mobile apps in the vehicle in direct competition
with Sirius XM.

Mr. Rosenblatt’s testimony is offered in conjunction with, and supports, the testimony of
Professor David P. Stowell, who analyzes the potential disruptive impact of this competitive
environment (among other factors) on Sirius XM’s business and financial prospects during the
upcoming license term. It also supports and illuminates the testimony of Professor Roger Noll,
who identifies certain noninteractive digital music services available in the vehicle through
mobile smartphones as presenting the closest analogues to Sirius XM music channels for

benchmarking purposes in this proceeding.
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David P. Stowell

David P. Stowell, professor of finance at Northwestern University’s Kellogg School of
Management, presents testimony evaluating the business and financial prospects of Sirius XM
over the 2013-2017 license period and opines on the likely impact of any increase in the current
royalty rate. Professor Stowell opines that, based on various considerations including the
Company’s tumultuous history and recent brush with bankruptcy, the ongoing uncertain
economic climate, increased dependence on the volatile automobile industry, and an increasingly
robust competitive landscape (which is likely to continue to gain momentum throughout the next
licensing period, including in the all-important OEM distribution channel), Sirius XM faces a
threat of disruption that is equal to or even greater than that which it faced during the Satellite I
proceeding. Professor Stowell’s testimony explains that the royalty that Sirius XM is required to
pay SoundExchange has a large impact on its bottom line finances, and any increase to the
royalty rate would substantially increase the likelihood of such a disruptive impact on the
Company.

John R. Hauser, SC.D

Dr. John R. Hauser is the Kirin Professor of Marketing at the MIT Sloan School of
Management at the Massachusetts Institute of Technology. Under the direction of Dr. Hauser,
an Internet survey was conducted in September 2011 to measure the value consumers place on
the various features of satellite radio, including music, non-music entertainment, talk, comedy
shows, news, and commercial-free programming. The survey was carefully designed and
executed, adhering to scientific principles of survey research to ensure reliability and validity of
the results. A representative sample of 348 satellite radio subscribers was obtained and their

responses were analyzed. The survey results demonstrate that respondents place a value of $3.24
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for music currently played on the XM and Sirius services. Moreover, Dr. Hauser found that
34.9% of the $3.24 in willingness to pay for all types of music is attributed to music released
before 1970. Accordingly, with respect to music limited to music from 1970 through today, Dr.
Hauser concluded that respondents’ willingness to pay is reduced to $2.11. In the prior
proceeding before the Copyright Royalty Board to set rates for the 2007-2012 period, Dr. Hauser
conducted a similar survey during the rebuttal phase of the case. The 2007 survey results
demonstrated the value of music was $3.37 (for subscribers, unweighted). In the latest survey,
the value of music is $3.24. Dr. Hauser testifies that the difference between these two values is
not statistically significant. Professor Noll uses Dr. Hauser’s results as one measure of the value
of music on Sirius XM — a value that he uses to adjust benchmark license rates from digital
music services for application to Sirius XM.

Designated Testimony from Satellite I (Docket No. 2006-1)

Sirius XM has also designated a variety of testimony from the Satellite I proceeding.
Much of this designated testimony describes the early efforts of Sirius and XM in developing
and building the satellite radio industry, the investments made by each company to do so, and
their programming offerings at the time of the Satellite I proceeding. Rather than having the
current Company witnesses restate that testimony, they cross-reference the designated testimony

in their current submissions, explain its relevance, and provide updates as appropriate.

? Certain of the designated Satellite I written testimony references separate exhibits from that proceeding.
Consistent with 37 C.F.R. 351.4(b)(2), and in the interests of not burdening the Judges with irrelevant or
unnecessary material, Sirius XM has designated the written testimony and hearing testimony (direct,
cross, and redirect examination) from Satellite I, but has not designated the separate exhibits, which were
determined to be unnecessary to the purposes for which the written testimony has been designated. (In
addition, in some instances the exhibits referenced in the written testimony were not offered or admitted
at trial.) Sirius XM will promptly make copies of any referenced exhibits available should the Judges so
request.
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Designated Witnesses from Satellite 1 (Docket 2006-1)

Steven Blatter

Senior Vice President for Music Programming, Sirius
Satellite Radio Inc.

Steve Cohen

Vice President, Sports, Sirius Satellite Radio Inc.

Jeremy M. Coleman

Vice President, Talk, Entertainment, and Information
Programming, Sirius Satellite Radio Inc.

Stephen R. Cook

Executive Vice President, Automotive, XM Satellite Radio
Inc.

David J. Frear

Executive Vice President and Chief Financial Officer,
Sirius Satellite Radio Inc.

Mel Karmazin

Chief Executive Officer, Sirius Satellite Radio Inc.
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INDEX OF SIRIUS XM EXHIBITS

Exhibit No.

Sponsoring Witness

Description

SXM Dir. Ex. 001

Mel Karmazin

Sirius XM Channel Lineups

SXM Dir. Ex. 002

Mel Karmazin

Sirius XM Form 10-K for period ending December 31,
2010

New York Times article “Trying Out the World’s First

SXMDir. Ex. 003 | James Meyer In-Car Music-Streaming System”

SXM Dir. Ex. 004 | James Meyer Ford Focus Commercial (video)
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SXM Dir. Ex. 006 | David Frear SoundExchange Statement, dated 10/27/2011
SXM Dir. Ex. 007 | David Frear Sirius XM form Direct License Agreement
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SXM Dir. Ex. 009 | David Frear A2IM Statement, dated August 9, 2011

SXM Dir. Ex. 010 | David Frear SoundExchange Statement, dated 8/11/2011
SXM Dir. Ex. 011 | David Frear NARAS Statement, dated 10/27/2011
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SXM Dir. Ex. 015 | William Rosenblatt | 2012 Toyota Entune Audio System Demo (video)
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SXM Dir. Ex. 030 | Steven Blatter David Draiman of Disturbed Interview (Audio File)
SXM Dir. Ex. 031 | Steven Blatter Elaine Bradley of Neon Trees Interview (Audio File)
SXM Dir. Ex. 032 | Steven Blatter Justin Tranter of Semi Precious Weapons (Audio File)
SXM Dir. Ex. 033 | Steven Blatter Green River Ordinance Thank You Message (Movie

File)
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SXM Dir. Ex. 049 | Steven Blatter SoundScan Data for “Colours”

SXM Dir. Ex. 050 | Steven Blatter September 2011 emails re: Atlas Genius

SXM Dir. Ex. 051 | Steven Blatter Mediabase Data for “Trojans”

SXM Dir. Ex. 052 | Steven Blatter SoundScan Data for “Trojans”

SXM Dir. Ex. 053 | Steven Blatter Mediabase Data for “Dancing Shoes”

SXM Dir. Ex. 054 | Steven Blatter SoundScan Data for “Dancing Shoes”
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SXM Dir. Ex. 056 | Steven Blatter SoundScan Data for “Shuffle”

US_ACTIVE:\43867935\03\76061.0008




US_ACTIVE:\43867935\03\76061.0008



Beforethe
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of

Docket No. 2011-1
CRB PSS/Satdllite |1

DETERMINATION OF RATESAND TERMS
FOR PREEXISTING SUBSCRIPTION AND
SATELLITE DIGITAL AUDIO RADIO
SERVICES

N N N N N N N

DECLARATION AND CERTIFICATION OF TODD D. LARSON

(On behalf of Sirius XM Radio Inc.)

1. | am counsel for Sirius XM Radio Inc. (“Sirius XMt the “Company”) in
Docket No. 2011-1. | respectfully submit this @geation and certification pursuant to Rule
350.4(e)(1) per the terms of the Protective Ordened November 16, 2011 (“Protective
Order”). | am authorized by Sirius XM to submiistideclaration on Sirius XM’s behalf.

2. | have reviewed Sirius XM’s Written Direct Staterheamitness statements,
designated testimony, exhibits, and Redaction ldiystted in this proceeding. | have also
reviewed the definitions and terms provided inRnetective Order. After consultation with my
client, | have determined to the best of my knowksdnformation and belief that portions of
Sirius XM’s Written Direct Statement, witness sta@nts, designated testimony, and
accompanying exhibits contain information thatPsdtected Material” as defined by the Order.
The Protected Material is identified in the RedactiLog, shaded in the printed copies of Sirius
XM’s filing, and described in more detail below.

3. Such Protected Material includes, but is not lichite, testimony and exhibits

involving (a) contracts, contractual terms, andtmst strategy that are proprietary, not available



to the public, highly competitively sensitive aiad times, subject to express confidentiality
provisions with third parties; and (b) highly caténtial internal business information, financial
projections, financial data, and competitive sgygtthat are proprietary, not available to the
public, and commercially sensitive.

4. If this contractual, strategic, and financial infation were to become public, it
would place Sirius XM at a commercial and competidlisadvantage, unfairly advantage other
parties to the detriment of Sirius XM, and jeopaedis business interests. Information related
to confidential contracts or relationships withrdlparty content providers could be used by
Sirius XM'’s terrestrial radio and Internet-basednpetitors, or by other content providers, to
formulate rival bids, bid up Sirius XM payments,atherwise unfairly jeopardize Sirius XM’s
commercial and competitive interests.

5. With respect to the financial information in thesReted materials, | understand
that Sirius XM has not disclosed to the publicter investment community the financial
information that it seeks to restrict here (inchglspending and investment projections, specific
royalty payment information, and the like). As aulkt, neither the Company’s competitors nor
the investing public has been privy to that infotiora which the Company has viewed as highly
confidential and sensitive, and has guarded closladdition, when Sirius XM does disclose
information about the Company’s finances to thekatas required by law, the Company
provides accompanying analysis and commentaryctirgextualizes disclosures by its officers.
The information that Sirius XM seeks to restrictlanthe Protective Order, while truthful and
accurate to the best of each witness’s knowledgs, vt intended for public release or prepared
with that audience in mind, and therefore was ©obmpanied the type of detailed explanation

and context that usually accompanies such disasday a company officer. Moreover, the



statements and exhibits containing the informaltiane not been approved by Sirius XM’s
Board of Directors, as such sensitive disclosuseslly are, or accompanied by the typical
disclaimers that usually accompany such disclosus#sus XM could experience negative
market repercussions, competitive disadvantageeaed possible legal exposure were this
confidential financial information released pubjigéithout proper context or explanation.

6. The written direct statement of Mel Karmazin, Chisdecutive Officer of Sirius
XM, contains material non-public information congieg Sirius XM'’s anticipated investments
over the 2013-2017 licensing period, as well adidential financial information concerning
Sirius XM'’s costs and royalty payments over the72@012 licensing period and detailed non-
public information regarding the number of custosngho subscribe to certain Select or Premier
Sirius XM packages. None of this information idjely known or available. Disclosure of the
financial details of these contractual arrangemantsnon-public financial data would, for
reasons discussed in paragraphs 4 and 5 above atiwrg, competitively disadvantage Sirius
XM.

7. The written direct statement of James E. MeyersiBeat, Operations and Sales,
contains material non-public internal financialalabncerning certain of Sirius XM’s costs and
expenditures over the 2007-2012 licensing perisdyeall as certain anticipated costs in updating
its technological infrastructure over the 2013-20&&nsing period. Mr. Meyer’s testimony also
contains material non-public internal financialalabncerning payments made by Sirius XM to
automobile manufacturers and aftermarket particgpparsuant to the terms of the Company’s
confidential agreements with those entities. Nointhis information is publicly known or

available. Disclosure of the financial detaildluése contractual arrangements and the non-



public financial data would, for reasons discussgoaragraphs 4 and 5 above among others,
competitively disadvantage Sirius XM.

8. The written direct statement of David J. Frear, dxtie Vice President and
Chief Financial Officer, Sirius XM contains mateénn-public internal financial data
concerning certain of Sirius XM’s costs and expanés over the 2007-2012 licensing period,
as well as material non-public internal financ@ileicasts prepared during the 2005-2010 period.
Mr. Frear’s testimony also contains certain materaa-public terms of agreements with content
providers that are subject to confidentiality pspons as well as material non-public details of
negotiations with potential lenders. None of thisrmation is publicly known or available.
Disclosure of the financial details of these agreets and the non-public financial data would,
for reasons discussed in paragraphs 4 and 5 albowegaothers, competitively disadvantage
Sirius XM.

9. The written direct statement of Steven Blatter,i@e¥iice President and General
Manager of Music Programming, contains informatiegarding terms of contracts with artists
and/or record labels regarding Sirius XM’s artls+hed channels. None of this information is
publicly known or available. For reasons discusaquaragraph 4 above, disclosure of the
financial details of these contractual arrangemeratsld competitively disadvantage Sirius XM.
In addition, one of the exhibits sponsored by Mat&r contains information relating to a non-
public marketing proposal to artists. Disclosufréhe identities of these individual artists could
jeopardize the Company'’s relationships with theskviduals and cause Sirius XM competitive
harm. Finally, the testimony of and exhibits sped by Mr. Blatter contain certain non-public
communications between Sirius XM personnel andesgmtatives of third-party content

providers to Sirius XM. Disclosure of the iderdgiof these third-party content providers would



jeopardize the Company’s relationships with theskviduals, who communicated with Sirius
XM with the understanding the communications weregte and confidential, and thus cause
Sirius XM competitive harm.

10.  One exhibit to the written direct statement of Rdrtd Gertz, SXM Dir. Ex. 14,
contains a list of Sirius XM direct licenses idéyitig the particular rate agreed to by each
licensor. Although the range of rates offered byuS XM in its direct licenses is public, the
specific rates within that range offered to, ancead to, by particular parties is not public. For
reasons discussed in paragraph 4 above, disclotthese contractual arrangements would
competitively disadvantage Sirius XM.

11. The written direct statement of David P. Stowelteans material non-public
information concerning Sirius XM'’s royalty paymeiger the 2007-2012 licensing period.
None of this information is publicly known or awable. Disclosure of these financial details
would, for reasons described in paragraphs 4 atubSe, competitively disadvantage Sirius
XM.

12.  The written direct statement of Roger G. Noll aedain tables and appendices
attached thereto contain material non-public infation concerning the particular rates agreed to
by specific Sirius XM direct licensors, and matenan-public internal financial data concerning
package subscriber counts, SoundExchange paynsafgs,and marketing costs, revenue
sharing arrangements with automobile manufactymersuant to terms of confidential
agreements, and depreciation and amortization.cd&ise of this information is publicly
known or available. Disclosure of this informatmould, for reasons discussed in paragraphs 4

and 5 above among others, competitively disadvangagus XM.



13. In addition to these written direct statements exigibits, Sirius XM also has
submitted designated testimony (including writtérect and rebuttal testimony and hearing
testimony) from Docket No. 2006-1 CRB DTRA from Mé&rmazin, David Frear, and Stephen
R. Cook (among others). Portions of that testimiociude detailed discussions of contractual
arrangements and financial information that wasgmted by the Judges under a nearly identical
protective order in the prior proceeding. Siriug ¥ not seeking to keep all that Protected
Material off the public record in this proceedimgther, after a careful review of the designated
testimony, the Company seeks to restrict only $patiaterials, which are detailed on the
Redaction Log. Disclosure of the financial detafishe specified contractual arrangements and
non-public financial data would, for reasons disaakin paragraphs 4 and 5 above among
others, competitively disadvantage Sirius XM, aimlS XM requests protection of the material
consistent with the Judges’ prior rulings.

14.  The contractual, commercial and financial inforroatdescribed in the
paragraphs above and detailed on the accompanydgdion Log must be treated as restricted
“Protected Material” in order to prevent businesd aompetitive harm that would result from
the disclosure of such information while, at thmedime, enabling Sirius XM to provide the
Copyright Royalty Judges with the most complet@régossible on which to base their

determination in this proceeding.



Pursuant to 28 U.S.C. § 1746 and 37 C.F.R. § 350.4(e)(1), I hereby declare under the

penalty of perjury that, to the best of my knowledge, information and belief, the foregoing is true

and correct. /HQ/ ff

Todd Larson (N.Y. Bar No. 4358438)
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, NY 10153

tel: (212)310-8170

fax: (212) 310-8007
todd.larson@weil.com

Counsel for Sirius XM Radio Inc.
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REDACTION LOG FOR THE WRITTEN DIRECT STATEMENT OF
SIRIUS XM RADIO INC.

Pursuant to the requirements of the Protective Order entered by Judges on November 16,
2011, Sirius XM Radio Inc. (“Sirius XM” or the “Company”) hereby submits the following list
of redactions from its Written Direct Statement filed November 29, 2011, and the undersigned
certify, in compliance with 37 C.F.R. § 350.4 (e)(1), and based on the Declaration and
Certification of Todd D. Larson submitted herewith, that the listed redacted materials meet the

definition of “Restricted” contained in the Protective Order.

Document Page/Paragraph/Exhibit No. General Description
Introductory Pages 3-4 Contains material non-public
Memorandum to the internal financial data
Written Direct Statement concerning total projected
of Sirius XM Radio Inc. royalties paid to

SoundExchange through the
end of the 2007-2012 licensing

period.
Written Direct Testimony | Page 4, Paragraph 10 Contains material non-public
of Mel Karmazin internal financial data

concerning anticipated
investment in Sirius XM’s
business over the 2013-2017
licensing period.




Document

Page/Paragraph/Exhibit No.

General Description

Page 4, Paragraph 11

Page 15, Paragraph 36

Page 18, Paragraph 43

Contains material non-public
internal financial data
concerning investment in Sirius
XM 2.0.

Contains material non-public
information concerning number
of subscribers to Select and
Premier packages.

Contains material non-public
internal financial data
concerning total projected
royalties paid to
SoundExchange through the
end of the 2007-2012 licensing
period.

Written Direct Testimony
of James E. Meyer

Page 2, Paragraph 5, footnote 1

Page 20, Paragraph 42

Page 20, Paragraph 43

Page 21, Paragraph 44

Contains material non-public
internal financial data
concerning Sirius XM’s costs
for customer service-related
technology in 2010.

Contains material non-public
internal financial data
concerning net subscription
revenues paid to automobile
manufacturers pursuant to
terms of confidential
agreements.

Contains material non-public
internal financial data
concerning average annual
expenditure on incentives to
automobile manufacturers
pursuant to terms of
confidential agreements.

Contains material non-public
internal financial data
concerning annual expenditure
on incentives to aftermarket
participants pursuant to terms




Document

Page/Paragraph/Exhibit No.

General Description

Page 26, Paragraph 54

Page 28, Paragraph 60

of confidential agreements.

Contains material non-public
internal financial data
concerning anticipated cost of
upgrade to Sirius repeater
network during next licensing
period.

Contains material non-public
internal financial data
concerning anticipated cost of
upgrades and replacement of
broadcast studio infrastructures
during next licensing period.

Written Direct Testimony
of David J. Frear

Page 5, Paragraph 11

Pages 8-9, Paragraph 20 and

footnote 5

Page 11, Paragraph 27

Page 11, Paragraph 28

Page 12, Paragraph 29

Pages 15-17, Charts following
Paragraph 35

Contains material non-public
information concerning
negotiations with lenders.

Contains material non-public
information concerning the
terms of contracts with content
providers that are subject to
confidentiality provisions.

Contains material non-public
internal financial data
concerning sales and marketing
costs.

Contains material non-public
internal financial data
concerning revenue sharing
arrangements with automobile
manufacturers pursuant to
terms of confidential
agreements.

Contains material non-public
internal financial data
concerning depreciation and
amortization costs.

Contains material non-public




Document

Page/Paragraph/Exhibit No.

General Description

Page 21, Paragraph 43

SXM Dir. Ex. 7

internal forecasts of subscriber
growth, revenue growth,
earnings growth, and cash flow
growth.

Contains material non-public
internal financial data
concerning actual and projected
royalties paid to
SoundExchange.

Contains material non-public
data regarding specific royalty
rate agreed to by a Sirius XM
direct licensor.

Written Direct Testimony
of Steven Blatter

Page 22, Paragraph 55, Footnote
7

Page 24, Paragraph 61, Lines 1
and 5

Page 24, Paragraph 62, Lines 1
and 2

Pages 24-25, Paragraph 63, Line
1

Contains non-public
commercial information
pertaining to terms of
confidential agreements.

Contains non-public,
confidential communications
between Sirius XM personnel
and representatives of third-
party content providers to
Sirius XM.

Contains non-public,
confidential communications
between Sirius XM personnel
and representatives of third-
party content providers to
Sirius XM.

Contains non-public,
confidential communications
between Sirius XM personnel
and representatives of third-
party content providers to
Sirius XM.




Document

Page/Paragraph/Exhibit No.

General Description

Page 25, Paragraph 64

Pages 25-26, Paragraph 67, Lines
2,3,4,6,11

SXM Dir. Ex. 39

SXM Dir. Exs. 42 — 45, 47

Contains non-public,
confidential communications
between Sirius XM personnel
and representatives of third-
party content providers to
Sirius XM.

Contains non-public,
confidential communications
between Sirius XM personnel
and representatives of third-
party content providers to
Sirius XM.

Contains non-public Sirius XM
artist marketing proposal.

Contains non-public,
confidential communications
between Sirius XM personnel
and representatives of third-
party content providers to
Sirius XM.

Written Direct Testimony
of Ronald H. Gertz

SXM Dir. Exs. 7, 14

Contains material non-public
data regarding specific royalty
rates agreed to by each Sirius
XM direct licensor.

Written Direct Testimony
of David P. Stowell

Page 5, Paragraph 13

Page 6, Paragraph 14

Page 15, Exhibit 4 following
Paragraph 31

Contains material non-public
internal financial data
concerning actual royalties paid
to SoundExchange.

Contains material non-public
information concerning
negotiations with lenders.

Contains material non-public
internal financial data
concerning actual royalties paid
to SoundExchange.

Written Direct Testimony
of Roger G. Noll

Page 32, 41, 42

Contains material non-public
data regarding specific royalty
rates agreed to by Sirius XM




Document

Page/Paragraph/Exhibit No.

General Description

Page 46

Table 1

Table 3, Appendix D

Table 4, Appendix C

direct licensors.

Contains material non-public
internal financial data
concerning actual royalties paid
to SoundExchange.

Contains material non-public
data regarding specific royalty
rates agreed to by Sirius XM
direct licensors.

Contains material non-public
internal financial data
concerning sales and marketing
costs, revenue sharing
arrangements with automobile
manufacturers pursuant to
terms of confidential
agreements, and depreciation
and amortization costs.

Contains material non-public
internal data concerning Sirius
XM package subscriber counts.

SIRIUS XM DESIGNATED TESTIMONY FROM SATELLITE | (DOCKET NO. 2006-1)

Designated Written
Rebuttal Testimony of
Mel Karmazin

Page 3, Paragraph 5
Pages 6-7, Paragraph 14

Page 4, Paragraph 11

Material designated as
restricted by the Judges
pursuant to protective order in
Docket No. 2006-1 (discussion
of non-public terms of
confidential agreement between
Sirius and the NFL).

Material designated as
restricted by the Judges
pursuant to protective order in
Docket No. 2006-1 (discussion
of terms of confidential
agreement between Sirius and
Howard Stern.)




Document

Page/Paragraph/Exhibit No.

General Description

Page 7, Paragraph 16

Material designated as
restricted by the Judges
pursuant to protective order in
Docket No. 2006-1 (discussion
of terms of confidential
agreement between Sirius and
NASCAR).

Designated Direct Hearing
Testimony of David Frear

June 12, 2007 trial transcript

Session was closed to the
public by the Judges pursuant
to protective order in Docket
No. 2006-1; contains material
non-public information
concerning financial forecasts.

Designated Rebuttal
Hearing Testimony of
David Frear

August 15, 2007 transcript

Session was closed to the
public by the Judges pursuant
to protective order in Docket
No. 2006-1; contains material
non-public information
concerning financial forecasts.

Designated Direct Hearing
Testimony of Stephen R.
Cook

June 6, 2007 trial transcript

Session was closed to the
public by the Judges pursuant
to protective order in Docket
No. 2006-1; contains material
non-public information
concerning terms of
confidential agreement between
XM Satellite Radio, Inc. and
Harpo Radio.




Dated: November 29, 2011

Respectfully submitted,

BAd f) Lasarn | JSIC

Todd D. Larson (NY Bar No. 4358438)
Weil, Gotshal & Manges LLP

767 Fifth Avenue

New York, NY 10153

Tel: 212.310.8170

Fax: 212.310.8007
todd.larson(@weil.com

Counsel for Sirius XM Radio Inc.



Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of:
Docket No. 2011-1

Determination of Rates and Terms for CRB PSS/Satellite 11
‘Preexisting Subscription Services and '
Satellite Digital Audio Radio Services

CERTIFICATE OF SERVICE

I, Jaime S. Kaplan, hereby certify that a copy of the foregoing Written
Direct Statement of Sirius XM Radio Inc. has been served electronically by agreement of

the parties on this 2nd day of December, 2011, with hard copy to follow, on the following

parties:

Paul M. Fakler David A. Handzo

ARENT Fox LLP ' Michael B. DeSanctis

1675 Broadway Jared O. Freedman

New York, New York 10019-5874 JENNER & BLOCK LLP
Fax: (212) 484-3990 1099 New York Ave., N.W.
fakler.paul@arentfox.com Washington, D.C. 20001

roman.eric@arentfox.com

Counsel for Music Choice

C. Colin Rushing

General Counsel
SoundExchange, Inc.

1121 14th Street, NW, Suite 700
Washington, DC 20005

(v) 202-640-5869

(f) 202-640-5883
crushing@soundexchange.com

Of Counsel

US_ACTIVE:M3867872401176061.0008

(v) 202-639-6000

(f) 202-639-6066
dhandzo@jenner.com
mdesanctis@)jenner.com
jfreedman@jenner.com

Counsel for SoundExchange, Inc.

A/WSWW

(aj‘ne S. Kaplan



PUBLIC VERSION

Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of

Docket No. 2011-1
CRB PSS/Satellite 11

DETERMINATION OF RATES AND TERMS
FOR PREEXISTING SUBSCRIPTION AND
SATELLITE DIGITAL AUDIO RADIO
SERVICES

N N N N N N N

WRITTEN DIRECT TESTIMONY OF MEL KARMAZIN

(On behalf of Sirius XM Radio Inc.)

Introduction

1. My name is Mel Karmazin. I am the Chief Executive Officer of Sirius XM Radio
Inc. (“Sirius XM” or “the Company”). I was Chief Executive Officer of Sirius Satellite Radio
Inc. (“Sirius”) before its 2008 merger with XM Satellite Radio Holdings, Inc. (“XM”). Prior to
joining Sirius in 2004, I served as President and Chief Operating Officer of Viacom, Inc. and
Chief Executive Officer of CBS Corporation, and have held senior management positions at
other media companies including Infinity Broadcasting and Metromedia.

2. As Chief Executive Officer of Sirius XM, I oversee all aspects of the Company’s
operations. As a result, I have intimate familiarity with all components of Sirius XM’s business,
including its product offerings, underlying technological infrastructure and innovation,
distribution channels and relationships with automobile manufacturers, finances, cost structure,
and the competitive landscape in which we operate. Understanding the fundamentals of our
business, including the risks and challenges the Company faces, is a critical function of my role

as Chief Executive Officer.



3. I testified on behalf of Sirius in the previous proceeding before the Copyright
Royalty Board (“CRB”) that set SDARS rates for the period 2007 through 2012 (“Satellite I’). 1
have reviewed the direct and rebuttal testimony that I submitted in that proceeding, as well as the
direct testimony submitted by Gary Parsons, then-Chairman of the Board of Directors of XM.
Collectively, our testimony covered the following key areas: (a) the history of Sirius and XM; (b)
the companies’ extraordinary investments and costs, and their respective efforts to achieve
profitability; (c) the value propositions provided by satellite radio, including compelling non-
music content and the promotional value of music; (d) the technological infrastructure and
continued innovation required of the two companies; and (e) the competitive landscape at the
time. I have also reviewed the direct testimony from that proceeding of Steve Cohen and Jeremy
Coleman (formerly of Sirius) and Eric Logan (formerly of XM), who covered in detail Sirius’
and XM’s non-music content and programming.

4. I understand that my prior direct and rebuttal testimony, along with the direct
testimony of Messrs. Parsons, Cohen, Coleman and Logan, has been designated to be included in
this proceeding. My testimony here updates that prior testimony and addresses the current state
of the Company, its programming mix, and the challenges we continue to face after the merger.

I also provide my perspective on how these matters should bear on the rates set for the next
statutory licensing period of 2013 to 2017.

The Merger and Post-Merger Environment

5. A significant development since the Satellite I proceeding has been the merger of
Sirius and XM. The proposed merger was announced in February 2007 (in the middle of
Satellite I), but it was not completed until July 2008, after regulatory approvals had been
obtained. In August 2008, the combined company changed its name from Sirius Satellite Radio

Inc. to Sirius XM Radio Inc.



6. As the accompanying testimony of our CFO David Frear attests, despite the cost
savings of synergies and efficiencies that we achieved by combining the two companies, the
period following the merger has been an extremely challenging one. The combined companies
began with a debt load of approximately $3.4 billion. At around the same time, the economy
plummeted and, despite our best efforts, within a few months of the merger Sirius XM came
within hours of filing for bankruptcy over our inability to refinance debt that matured in
February 2009. After 21 other investors declined to finance the Company, we were rescued only
at the eleventh-hour when Liberty Media agreed to loans that enabled us to repay our bond debt
and fund our working capital needs.

7. We are proceeding on sounder financial footing today, and I am generally
optimistic about the company’s future prospects. Still, the lessons of the past, the continuing
challenging economic climate, our intimate ties to the OEM market, and the growing
competition from companies that do not have the same significant delivery-of-service costs as
Sirius XM present enormous challenges for the Company in the period covered by this rate
proceeding.

The Unique Span (and Associated Cost Constraints) of Sirius XM’s Business

8. Sirius XM is unique in having built from scratch an audio programming service
rich in content, along with the hardware (receivers) necessary to access it and the network that
enables it to be seamlessly delivered. The Company’s cumulative investment to date in creating
and supporting this service exceeds $10 billion.

9. These capital costs still have not been recovered. Furthermore, the Company now
faces an array of Internet-based competitors, discussed more fully in the accompanying
testimony of James Meyer and William Rosenblatt, that are able to provide attractive content to

our core subscriber base without incurring costs that are remotely comparable to our own. These
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ever-more-viable competitors are able to piggyback on the extensive investments made by
wireless network providers, consumer electronics manufacturers and consumers in both the
platforms (Internet and wireless networks) and receivers (computers, smartphones and other
mobile devices) that enable these services.

10.  Unlike our competition, for us to remain in business we must maintain, upgrade
and, where necessary, replace a technological infrastructure that includes two separate satellite
networks used to operate the still-distinct Sirius and XM program services, the chipsets and radio
products required to receive our services in the vehicle and elsewhere, as well as our broadcast
facilities and data service offerings. We anticipate investing more than_ in support
of these activities during the 2013-2017 period.

11. Our ongoing commitment to providing innovations and enhancements in our
products and services also comes at great expense. One example is our recent introduction of a
new service — Sirius XM 2.0 — which makes use of innovations in our chipsets and receivers to
provide enhanced programming options (i.e., additional channels) to our subscribers. Sirius XM
2.0 is a major upgrade and evolution of our satellite- and Internet-delivered service that
ultimately will span hardware, software, audio and data services. This project will involve a
substantial investment in software (upgrades and modifications) in the near term so that radios
being rolled out in vehicles will not require a hardware upgrade to incorporate the new Sirius
XM 2.0 functionality. The development of the Sirius XM 2.0 service has cost the Company
upwards of] - over the last two years, we expect to spend another- in 2012
in continuing to develop the service, and we will continue to incur additional operating costs to
support Sirius XM 2.0 thereafter. Sirius XM 2.0’s deployment will be rolled out in phases over

the next year.



12. Our continued commercial viability also depends on our devoting significant
resources to attracting and maintaining our customer base. A major expense we continue to
incur in this connection is the financial support we provide automakers as an inducement to
installing satellite radios in their vehicles — a cost that is unique to us. We must, in addition,
present a compelling value proposition to convert trial subscribers to paying subscribers, and to
retain existing subscribers, particularly given their ready access to free alternatives, most
prominently terrestrial radio and increasingly Internet radio. As I describe in further detail
below, as does Steven Blatter in his accompanying testimony, to demonstrate this value Sirius
XM continues to invest not only in creative and innovative music content, but also in exclusive
and compelling non-music programming that is designed to set Sirius XM apart from our free (or
substantially cheaper) competitors.

13. Greater detail as to the costs that Sirius XM bears in operating its service is set
forth in Mr. Frear’s testimony. The relevance of these costs in relation to a potential comparison
of the appropriate music royalty rates to be paid by the Company versus our competition is
discussed in the testimony of our economic expert, Dr. Roger Noll.

Sirius XM’s Direct License Initiative

14.  Dr. Noll’s primary rate benchmark for setting the appropriate royalty rate in this
proceeding is the more than 60 direct licenses that Sirius XM has signed with record companies
covering both the rights at issue in this proceeding as well as certain additional rights. The
Company’s direct-licensing efforts and negotiations with the labels are described in detail in the
accompanying testimony of Ronald Gertz and Mr. Frear, and I will not repeat that testimony
here. Suffice it to say that, in late 2009, Sirius XM began planning an initiative to seek directly
from record companies a multi-platform license for all of the rights we need for our various

services. This effort led to a number of discussions with various record labels during 2010, and



culminated in the 2011 rollout of a direct-license campaign that continues to this day. There
were several compelling reasons for this initiative.

15.  First, we wished to secure all rights necessary to offer service features that could
compete with the new generation of Internet-based services available to consumers today,
including customization, caching, and the like — features that in some cases go beyond the strict
limits imposed by the statutory license here in issue. SoundExchange was unable to offer the
rights we needed, but we have been successful in securing these rights from many labels directly.

16.  Second, we hoped to roll into one license the rights for all Sirius XM services
(including webcasting, business establishment services, cable/satellite television music channels)
and not merely satellite radio. Third, we hoped to control our music-related costs. We believed
that artists and labels would be receptive to a proposal that provides Sirius XM with the incentive
to play their music more, get quick and transparent reporting and payment, and avoid the delays
and administrative fees involved when SoundExchange is in the middle of the transaction.

17. The initiative, still in its early stages, has been met with considerable success:
more than 60 direct license agreements have been signed to date, which collectively cover more
than 7,000 artists, 9,000 albums, and 110,000 tracks — many of which are regularly featured on
our service.

18. There is no doubt that we would be farther along with acceptance of such licenses
had it not been for the ongoing, coordinated efforts of record industry trade organizations —
SoundExchange prominently among them — to dissuade artists and labels from entering into
these licenses. As a result of this active interference, many record labels have said no to us —
scared off by a combination of SoundExchange, A2IM, the Recording Academy, and the

musicians unions telling artists and labels that they could expect to earn more for Sirius XM



plays if they refuse to break ranks and instead stick with collective licensing (and the outcome of
this rate proceeding) as coordinated on their behalf by SoundExchange. These actions are
regrettable; they not only impede the workings of a competitive marketplace, but also seek to
diminish the important role Sirius XM plays in the music marketplace. Despite these industry
groups’ misleading claims that Sirius XM was attempting to take advantage of recording artists
in some way, the very opposite is true. We are proud of our record of promoting the careers of
countless artists who have gained recognition and increased sales as a result of having their
music played on Sirius XM satellite radio. The artists associated with record labels that sign our
direct licenses stand only to see potentially enhanced airplay for their recordings.

19.  The record companies that have agreed to our direct-license offer have done so
voluntarily. The direct licenses reflect business decisions made by sophisticated music
executives who were free to take or leave our proposal, and who, in signing on, saw value in
doing so. In short, this is the classic example of a rate set in a competitive willing-buyer willing-
seller negotiation.

The Continued Importance of Sirius XM’s Unique Content

20.  AsIdescribed in my Satellite I testimony, Sirius originally aimed at becoming the
world’s best music service, but quickly discovered that the ubiquitous availability of music —
especially for free on terrestrial radio — required a new business strategy. We realized that to be
successful, we needed not only an outstanding music product, but also compelling non-music
programming that, in many cases, consumers could not get anywhere else. Given the
increasingly competitive market in which we operate, this need remains as compelling today.

Sirius XM’s Music Content

21.  We continue to make major investments in music programming, including in

quality on-air talent and expert music programmers. As Steven Blatter’s testimony describes,



Sirius XM’s music offerings go well beyond those of terrestrial radio, featuring unique music
catalogs and channels dedicated to particular genres of music that, due to their rather narrow
appeal, might not be available on terrestrial radio at all. This breadth and depth of music
offerings has a promotional effect on music sales. As described in detail by Mr. Blatter, we
regularly see evidence of a direct correlation between our performances of an artist’s music and a
spike in that artist’s record sales. This phenomenon has been explicitly recognized by artists and
music label executives alike.

Sirius XM’s Non-Music Content Offerings

22. As important as music is to our business, it really is Sirius XM’s non-music
content that sets us apart and allows us to compete vigorously with new market entrants. In the
Satellite I proceeding, Steve Cohen, then Sirius’ Vice President, Sports, offered testimony
describing Sirius’ ten sports channels and the enormous investment made in those channels —
whether developed in-house or licensed from third parties like ESPN. These channels are critical
to subscriber acquisition and retention because they contain exclusive programming, such as
NFL and NASCAR broadcasts, that is not available elsewhere. Jeremy Coleman, then Sirius’
Vice President, Talk, Entertainment, and Information Programming, offered testimony about
Sirius’ investment in 54 other non-music channels, which offered a variety of third-party and
original news, talk, entertainment, comedy, family, health, and traffic and weather programming
and information. Like Mr. Cohen, Mr. Coleman’s testimony described the critical importance,
and value to its subscribers, of exclusive non-music programming found only on Sirius, such as
Howard Stern.

23. On the XM side, Eric Logan testified about XM’s 52 non-music channels (not
counting XM’s 20-plus live sports play-by-play channels) and the massive investment by XM in

obtaining those offerings from third parties or developing them in-house. Just as Sirius drove



subscriptions by offering exclusive access to Howard Stern and the NFL, XM offered its
subscribers exclusive content including Major League Baseball games, Oprah Winfrey, Opie &
Anthony, and the NHL.

24.  During the rebuttal phase of the last proceeding, I testified along with several joint
Sirius/XM experts about the myriad additional “brand” benefits that Sirius and XM received
from their many high-profile non-music providers like Howard Stern and MLB that go beyond
attracting and retaining subscribers: benefits like advertising and promotional advantages, media
exposure, and credibility in the eyes of consumers and the Company’s automaker and retailer
partners.

25. The thrust of that testimony remains equally applicable today: while music is
available from a variety of sources other than satellite radio (although not presented as
powerfully or with the expertise and focus we are able to bring to it), it is our non-music content
— particularly our exclusive non-music content — that drives subscriptions and prevents
defections. It is important to remember that over 90% of Americans have access to and enjoy
free terrestrial radio. Differentiating Sirius XM’s service is critical to supporting our
subscription model. Given the dramatically increased availability of streamed music content to
compete with Sirius XM in the vehicle, our unique package of non-music content — both
exclusive and from third-parties — has taken on even more importance as a differentiator and
selling point of our service.

26.  While a tech-savvy smartphone user might be able to download the CNN
application or a public radio podcast, or subscribe to a slate of NFL. or MLB games from other
mobile providers, he or she cannot find our Howard Stern, Oprah, Out-Q, Doctor Radio, or other

exclusive talk and comedy programming elsewhere on the Web, much less on a mobile device.



Even where some version of such programming (or a comparable type of programming) is
available, no other provider bundles that content in a convenient, affordable package the way we
do.

27. Both XM and Sirius offered more than 60 non-music channels at the time of the
last CRB proceeding. As discussed above, the non-music programming mix featured marquee
programming exclusive to one service or the other, including Howard Stern and NFL on Sirius,
and Oprah Winfrey, Major League Baseball, and Opie & Anthony on XM. By contrast, about a
quarter of the non-music programming was non-exclusive third-party content that was actually
identical on each platform (news and sports programming from ESPN Radio, CNN, Bloomberg,
Fox News, BBC World Service, and the like). Most of the rest of the non-music channels, while
not identical, were functionally equivalent: Sirius’ “Sports Byline USA,” for example, was
similar to “XM Sports Nation”; “Sirius Left” was similar to XM’s “Progressive Talk”; and Sirius
“Radio Classics” was comparable to XM’s “Old Time Radio.”

28.  Although we still offer two different services since customers still subscribe to
either Sirius or XM, we now offer essentially the same group of non-music channels to both sets
of subscribers. Whether one subscribes to Sirius or XM, one can access Howard, Opie &
Anthony, the NFL, and the other marquee programming that used to be available only on one

service or the other.! In addition, the same third-party news and sports programming formerly

! As explained below, while this content is available to both Sirius and XM subscribers, it remains part of
the standard package of one service or the other, while subscribers to the other service can access it for an
additional fee. The one significant exception to this new approach is Major League Baseball play-by-
play, which, because of contract restrictions, continues to be available only to XM subscribers. (Sirius
subscribers can, however, get the MLB news/talk channel.) In addition, due to FCC requirements that we
set aside certain space on each service for public education and minority programming, a very small
number of other channels remain available only on one service or the other. For example, C-Span Radio
is on XM only.
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available on both services (CNN, ESPN, etc.) is still part of the standard package for each
service.

29. Since the merger, we have made the most programming changes to those
counterpart channels that were similar, but not identical, across the two services, by retaining the
best of our original programming and eliminating duplication to create a “universal” lineup
available to all subscribers. For example, it made no sense to keep both “Sirius Left” and XM
“Progressive Talk.” We discontinued the latter and now offer only “Sirius XM Left.”

30.  Apart from eliminating redundant channels, we have added a number of new
channels that we have either licensed from others or developed on our own. Our goal has been
to augment our lineup with programming that sets us apart from our competitors (both terrestrial
radio and Internet offerings) in terms of quality and breadth and that will make us the clear
leader in the category. New third-party content includes MSNBC, PRX Public Radio, and Spice,
an adult content channel produced by Playboy.

31. A great example of our new premium original programming is Sirius XM’s
“Doctor Radio.” In contrast to the widely available radio programs that purport to address
medical health issues but are often just scarcely concealed infomercials sponsored by supplement
companies and other product marketers, we decided to take a different approach. Rather than
pairing traditional radio hosts with guests in the medical field, we made the doctors themselves
the hosts. The doctors we engaged are experts in their fields; for example, the hosts of “Doctor
Radio” include leaders and award-winners in the fields of psychiatry, pulmonary medicine,
plastic surgery, emergency medicine, and more. In the end, we engaged over 40 medical experts

to host or appear as special guests on the channel, at an annual cost of more than $1.1 million.
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32. Other new original channels include:

e The Foxxhole: a comedy channel developed with Oscar-winning actor and comedian
Jamie Foxx.

e Mad Dog Radio: featuring Chris “Mad Dog” Russo, formerly half of the famous
New York talk-radio duo “Mike and the Mad Dog.”

e POTUS: a channel started on XM around the time of the last CRB proceeding to
provide wall-to-wall coverage of the 2008 presidential election; it has since been
expanded to cover “Politics of the United States” on a full-time basis.

o Sirius XM Fantasy Sports Radio: a channel devoted to the millions of sports fans
who now participate in fantasy sports leagues.

33.  Inaddition to these new channels, we continue to develop new programs on
existing channels by attracting extremely prominent and popular talent to our exclusive
programming. During the past license period, for example, we brought over Dr. Laura
Schlesinger, one of the most successful and prominent talk hosts in the country, from terrestrial
radio to produce an exclusive daily broadcast on our “Stars” channel. We similarly hired well-
known actress and celebrity Rosie O’Donnell to produce another exclusive daily show on
“Stars.”

34. Our current non-music offerings are fully outlined on the programming grids
attached here as SXM Dir. Ex. 1. For convenience, they are summarized as follows:’

A. News Programming (14 XM and 13 Sirius channels)

e CNBC, Bloomberg Radio, FOX News Channel, CNN, HLN, MSNBC, BBC
World Service, World Radio Network, Sirius XM Public Radio, NPR Now
(available on both services)

e (-Span Radio, PRX Public Radio, Radio Parallele, and Canada 360 (XM
only)

e NPR Talk, CBC Radio One, and Premiere Plus (Sirius only)

? Although Rosie O’Donnell’s program has now been discontinued, we continue to broadcast a feed of
her new television program on the Oprah Winfrey Network.

* For completeness, the list includes our Canadian-produced channels, which are available to U.S.
subscribers.
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B. Political Programming (5 XM and Sirius channels)

e POTUS Politics, SiriusXM Patriot, FOX News Talk, SiriusXM Left, and The
Power (African American talk) (available on both services)

C. Entertainment Programming (15 XM and 13 Sirius channels)

e  Howard Stern (Howard 100 and Howard 101); Opie & Anthony (formerly
The ViRUS),; Oprah Radio, Sirius XM Stars and Sirius XM Stars Too, Cosmo
Radio; Martha Stewart Living Radio; Road Dog Trucking; OutQ;, Playboy
Radio; Spice Radio (available on both services)

e Quoi de Neuf, ATN Asian Radio, and XM Preview (XM only)
o  Sirius Preview (Sirius only)

D. Family & Health (3 XM and Sirius channels)

e SiriusXM Book Radio; Doctor Radio,; Radio Classics (available on both
services) (complemented by Kids Place Live and Radio Disney, two kids’
music and entertainment channels)

E. Sports Programming (13 regular XM, and 12 regular Sirius channels, plus
numerous play-by-play channels)

e ESPN Radio; ESPN Xtra;, Mad Dog Radio; Sirius XM Fantasy Sports Radio;
NFL Radio; MLB Radio; NHL Home Ice; The PGA Tour Network; NASCAR
Radio,; College Sports Nation (available on both services)

e Fox Sports Radio, XM Scoreboard and Calendrier Sportif (XM only)
e Sports Extra and Sports Express (Sirius only)

e Sports Play-by-Play: Sirius XM provides listeners with live sports play-by-
play from: NFL, NHL, NBA, Soccer, Horse Racing, NASCAR, IndyCar,
College Sports, PGA and MLB (XM only)*
F. Religious Channels (3 Sirius, 2 XM channels)
e The Catholic Channel and Family Talk (available on both services)

e EWTN Radio (Sirius only)

* The Sirius platform has 13 dedicated play-by-play channels and also broadcasts live play-by-play over
other Sirius channels if necessary; XM creates “part-time” play-by-play channels from bandwidth made
available by temporarily preempting other channels.

13



35.

Comedy Channels (5 XM, 4 Sirius channels)’

o Laugh USA, Blue Collar Radio, The Foxxhole, Raw Dog Comedy (available
on both services)

o Laugh Attack (XM only)

Traffic and Weather Channels (10 Sirius, 9 XM channels)

e 9 traffic channels covering 22 metropolitan areas plus one Canadian weather
channel (Sirius only)

Latin Channels (2 XM and Sirius channels)

e ESPN Deportes and CNN En Espaiiol (available on both services)
“More” Channels (7 XM, 2 Sirius channels)
e BYU Radio, HUR Voices (available on both services)

o FExtreme Talk, America’s Talk, ReachMD, Talk Radio, and Fox Sports Radio
(Clear Channel stations offered on XM Only)

Finally, with the introduction of our new XMH channels (described in the

testimony of James Meyer), the following new non-music channels are now available to XM

subscribers who have a radio containing our new x65H chipset:

two new Latin channels: RadioFormula México and Playboy Radio en Espanol
three new comedy channels:
o Carlin’s Corner: created in consultation with the George Carlin estate

o UCB Radio: an alternative comedy channel created with the underground
improv troupe the Upright Citizen’s Brigade

o Dirty Dog: an extension of our existing Raw Dog comedy channel
ESPN Sports Center

Expanded Spanish-language sports programming, including NFL, MLB, and
major college play-by-play.

> T understand that the comedy channels use sound recordings covered by this proceeding; I include them
here to provide a full picture of our non-music offerings.
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Sirius XM’s Expanded Subscriber Packages and Their Relative Popularity

36. After the merger, Sirius XM began offering a number of different programming
packages that allow subscribers to receive the standard Sirius and XM packages (so-called
“Select” packages), the Select packages plus premium content from the other service (so-called
“Premier” packages), or packages more tailored to the subscriber (such as Family Friendly,
Mostly Music, or News Sports & Talk). These packages are listed below, with the total
subscriber count for each as of January 2011. The vast majority of subscribers take the standard
(Select) package; a small but appreciable number add on premium content from the other
service, and only small numbers subscribe to the other more tailored packages. The “Mostly

Music” package fall into that category:

e Sirius Select/XM Select (formerly Sirius Everything/XM Everything) —
combined 2011 subscribers: approximatelyﬁ

e Sirius Premier/XM Premier (formerly Sirius Everything Plus The Best of
XM/XM Everything Plus The Best of Sirius) — combined 2011 subscribers:
approximatelyﬁ

e Sirius Select Family Friendly/XM Select Family Friendly (formerly Sirius
Family Friendly/XM Family Friendly) — combined 2011 subscribers:
approximately

e Sirius Premier Family Friendly/ XM Premier Family Friendly (formerly Sirius
Family Friendly Plus The Best of XM/XM Family Friendly Plus the Best of
Sirius) — combined 2011 subscribers: approximatelyi

e Sirius Mostly Music/XM Mostly Music (including a few family, news, and
religious channels) — combined 2011 subscribers: approximately

e Sirius News Sports & Talk/XM News Sports & Talk — combined 2011
subscribers: approximately

37. Since the merger, we have also offered “A la Carte” packages, which allows
subscribers to choose programming packages of 100 channels; 50 channels; 50 channels plus
Howard Stern; 50 channels plus Sports; and 50 channels plus Howard Stern plus Sports. To

date, each option has attracted only a few thousand subscribers.

15



Sirius XM Continues to Face Serious Risks To Its Business

38. The Company continues to operate in an environment that poses significant risks
and challenges as we strive to bring high-quality service to the public.® T outline several of the
more salient challenges below. Other accompanying testimony amplifies on these
considerations.

39. Like so many other companies, Sirius XM is affected by the overall state of the
economy. For Sirius XM, that risk is enhanced due to the fact that we are a single-product
company that is dependent on the OEM distribution channel, which itself is subject to a high
degree of volatility and risk. While we cannot predict with certainty how the auto industry will
perform over the next several years, should vehicle sales decline, so too will Sirius XM’s
subscriber count. We saw this exposure firsthand when the auto industry suffered a near-death
experience during the last licensing period. The collapse of that market resulted in a
corresponding sharp decline in Sirius’ and XM’s shipments and installments, from which it took
the Company more than a year to recover. Although 2011 new vehicle sales are projected to
finish stronger than 2009 and 2010, auto sales for the four years from 2009 through 2012 will be
at their lowest level since the period 1980 to 1983.

40.  Another significant risk the Company faces today is from new technology and
other media that either did not exist, or were not fully developed, at the time of the Satellite 1
proceeding. The staggering pace of innovation — illustrated by wireless carriers expanding their
network capabilities now to a fourth-generation (4G) that is likely only to improve further over
the next few years — has had important implications for Sirius XM. First, we have seen the

development of smartphones and other mobile devices that are able to connect seamlessly to the

% The material risks to the Company are disclosed in the “Risk Factors” section of our Annual Report on
Form 10-K for the year ending December 31, 2010, a copy of which is attached as SXM Dir. Ex. 2.
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Internet virtually anywhere and anytime. Second, this easy mobile access to the Internet and its
accompanying high data speeds have facilitated the emergence of numerous Internet-based audio
content providers that offer streaming and other functionality affording access to vast arrays of
music and non-music content that competes directly with Sirius XM. As discussed in the
testimony of Messrs. Meyer and Rosenblatt, these competing services offer increased
personalization and convenience to the listener, are mostly free (or at least are much cheaper than
Sirius XM’s services), and are now being integrated directly into vehicles — our principal
distribution channel. Although terrestrial radio (including HD radio) continues to be Sirius
XM’s main competition (and pays no royalty fees to the music industry), the challenge presented
by these new entrants to our ongoing ability to attract and retain subscribers cannot be
overstated.

41.  In addition, satellites are an inherently risky venture. As described in Mr.
Meyer’s testimony, each satellite replacement project is extremely expensive, time-consuming,
and fraught with risk. Satellites experience failures of component parts and operational and
performance anomalies in the ordinary course of their operation, none of which can be repaired
once a satellite is in orbit. Any one of these events could seriously impact Sirius XM’s signal
integrity and thus our ability to deliver content.

Sirius XM’s Financial Position And Qutlook For The Future

42.  As Mr. Frear’s testimony recounts, the financial health of the Company has
improved since 2007: for the first time, after nearly 20 years of losses, Sirius XM is generating
revenues that exceed its costs. This recent turnaround is due in large part to the Company’s
aggressive post-merger cost-cutting efforts in subscriber acquisition, sales, marketing, and

administrative costs as well as newly-renegotiated terms of key contracts.
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43.  However, while we are encouraged by the recent profitability of the Company and
are optimistic about our further performance in the near future, it is important to recognize that
Sirius XM is far from being out of the woods. After two decades of substantial losses, even our
recent profitability hardly makes a dent in recovering the several billions of dollars in capital that
were invested to launch Sirius and XM and bring the Company to where it is now. Over the last
five-year licensing period, Sirius XM’s made no money net of its costs — while, by the end of the
current licensing period in 2012, it will have paid the recording industry nearly_ in
royalties. As Professor Stowell explains, even with our now-positive annual earnings, it likely
will take years of sustained performance for the Company just to break even on a cumulative
basis. Notably, our payments to SoundExchange during the last license period were more than
Sirius XM stockholders earned in the same period.

44.  Inlight of all of the risks facing the Company, we are not able to project with any
certainty how our performance will fare more than 12 or 18 months into the future, in particular
because we may very well see our growth slow in the coming years. For these reasons, we have
not released any guidance past 2012.” What is clear is that Sirius XM faces numerous significant
risks, any one or combination of which could present major challenges for the Company in the
next licensing period.

Implications Of A Material Increase In Royalty Rates

45.  Before the Satellite I proceeding, Sirius XM paid SoundExchange a royalty rate
equivalent to just over 2% of its revenues. The CRB dramatically increased Sirius XM’s

payments by nearly tripling the rate to 6% in 2007 and providing for a structure in which our

" Indeed, as I stated during the Bank of America Merrill Lynch Media, Communications & Entertainment
Conference Call in September 2011, we purposely have not given any guidance beyond next year due to
the difficulty in projecting that far out. And, with our first-ever price increase coming just after the new
year, we have an added layer of uncertainty — we do anticipate some level of increased churn from the
increase, but we will not know what the precise effect will be until about mid-2013.

18



royalty rates will rise to 8% in 2012. Based on the information we have to date, we expect
SoundExchange to seek a significant and immediate further escalation in the royalty
commencing in 2013.

46.  In our estimation, a rate increase of any magnitude, let alone that which we
anticipate SoundExchange will seek, is unwarranted. Not only would such an increase take
improper advantage of the Company’s only-recently improved economic circumstances, it also
could jeopardize the Company’s ability to earn a fair return on long-term investments to which
investors in our Company are entitled. A further rate increase also would fail to take account of
the very real risks that the Company faces in today’s uncertain economy and in navigating
through the competitive landscape. As Professor Stowell opines, even if Sirius XM’s royalty
rate were to remain at its current level, the Company might still not be able to repay or refinance
over $2 billion of debt that comes due during the next licensing period if its subscriber base
significantly declines. To increase the rate by any measure could have a disruptive effect on
Sirius XM’s business, and the rate set must account for the fragile environment in which Sirius
XM operates.

47.  Moreover, an increase in statutory rates would fail entirely to take into account
any of the better information we have today about the actual market rate of sound recording
performance rights as compared to the information that was available at the time of the Satellite I
proceeding. First, as a result of our direct-license initiative, we have information never before
available about the market rate for sound recording performance rights. That effort provides data
on royalty rates for rights that are directly comparable to (in fact, exceed) those at stake in this
proceeding and provide actual, negotiated arms-length rates in a competitive setting for such

rights. As Professor Noll testifies, these direct licenses suggest an appropriate royalty rate of

19



between 5 and 7 percent. This first-ever evidence of what a willing buyer actually has paid
willing sellers in a competitive environment for rights including those involved in this
proceeding suggests not only that Sirius XM’s royalty rate should not be increased from current
levels, but in fact should be lowered.

48. This conclusion is bolstered by Dr. Noll’s analysis of the fees paid for sound
recording performances by existing music providers that are quite comparable to satellite radio.
When properly adjusted to account for the mix of music and non-music content on satellite radio,
as well as the different cost structures and overall functionality as between Sirius XM and such
Internet-based competitors, this analysis confirms that the appropriate rate for Sirius XM should

not exceed 7% of revenues.

49. Sirius XM has only recently begun to see its performance turn around after
decades of significant losses. This new-found profitability is due in large part to the investments
made over nearly twenty years, and merger-related cost savings. Any material increase in the
royalty rate Sirius XM must pay to the record companies would threaten to jeopardize our recent
turnaround. In short, Sirius XM’s newly-improved performance should not be cause for the
royalty rates to be increased, as such an increase would unduly disadvantage the Company in
these uncertain times, and constitute an unwarranted windfall to the music industry. In fact, the
analysis put forward by Sirius XM’s economist expert suggests the appropriate marketplace rate
for the rights at stake in this proceeding is even lower than what the Company pays today. |
agree that the CRB should establish a rate in this proceeding that is not greater than the range

between 5% and 7%.
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of

Docket No. 2011-1
CRB PSS/Satellite 11

DETERMINATION OF RATES AND TERMS
FOR PREEXISTING SUBSCRIPTION AND
SATELLITE DIGITAL AUDIO RADIO
SERVICES

R N

DECLARATION OF MEL KARMAZIN
I, Mel Karmazin, declare under penalty of perjury that the statements contained in my
Written Direct Testimony in the above-captioned matter are true and correct to the best of my

knowledge, information and belief. Executed this 28th day of November 2011 at New York,

N,
el Karmazin

New York.
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Special Note Regarding Forward-Looking Statements

The following cautionary statements identify important factors that could cause our actual results to differ
materially from those projected in forward-looking statements made in this Annual Report on Form 10-K and in other
reports and documents published by us from time to time. Any statements about our beliefs, plans, objectives,
expectations, assumptions, future events or performance are not historical facts and may be forward-looking. These
statements are often, but not always, made through the use of words or phrases such as “will likely result,” “are
expected to,” “will continue,” “is anticipated,” “estimated,” “intend,” “plan,” “projection” and “outlook.” Any
forward-looking statements are qualified in their entirety by reference to the factors discussed throughout this Annual
Report on Form 10-K and in other reports and documents published by us from time to time, particularly the risk
factors described under “Risk Factors” in Item 1A of this Annual Report on Form 10-K.

EENE3

Among the significant factors that could cause our actual results to differ materially from those expressed in the
forward-looking statements are:

* our competitive position versus other forms of audio and video entertainment including terrestrial radio, HD
radio, Internet radio, mobile phones, iPods and other MP3 devices, and emerging next-generation networks and
technologies;

* our ability to retain subscribers and maintain our average monthly revenue per subscriber;

+ our dependence upon automakers and other third parties, such as manufacturers and distributors of satellite
radios, retailers and programming providers;

* our substantial indebtedness; and

« the useful life of our satellites, which, in most cases, are not insured.

Because the risk factors referred to above could cause actual results or outcomes to differ materially from those
expressed in any forward-looking statements made by us or on our behalf, you should not place undue reliance on any
of these forward-looking statements. In addition, any forward-looking statement speaks only as of the date on which it
is made, and we undertake no obligation to update any forward-looking statement or statements to reflect events or
circumstances after the date on which the statement is made, to reflect the occurrence of unanticipated events or
otherwise. New factors emerge from time to time, and it is not possible for us to predict which will arise or to assess
with any precision the impact of each factor on our business or the extent to which any factor, or combination of
factors, may cause actual results to differ materially from those contained in any forward-looking statements.

ITEM 1. BUSINESS

We broadcast our music, sports, news, talk, entertainment, traffic and weather channels in the United States on a
subscription fee basis through our two proprietary satellite radio systems. Subscribers can also receive certain of our
music and other channels over the Internet, including through applications for Apple, Blackberry and Android-
powered mobile devices.

As of December 31, 2010, we had 20,190,964 subscribers. Our subscriber totals include:

* subscribers under our regular and discounted pricing plans;

* subscribers that have prepaid, including payments either made or due from automakers for prepaid
subscriptions included in the sale or lease price of a vehicle;

« certain radios activated for daily rental fleet programs;
* certain subscribers to our Internet services; and

* certain subscribers to our weather, traffic, data and Backseat TV services.

Our primary source of revenue is subscription fees, with most of our customers subscribing on an annual, semi-
annual, quarterly or monthly basis. We offer discounts for prepaid and long-term subscription plans as well as
discounts for multiple subscriptions on each platform. We also derive revenue from activation and other fees, the




sale of advertising on select non-music channels, the direct sale of satellite radios and accessories, and other ancillary
services, such as our weather, traffic, data and Backseat TV services.

Our satellite radios are primarily distributed through automakers (“OEMs”); retail locations nationwide; and
through our websites. We have agreements with every major automaker to offer satellite radios as factory or dealer-
installed equipment in their vehicles. Satellite radio services are also offered to customers of certain rental car
companies.

Certain important dates in our corporate history are listed below:

* Sirius XM Radio Inc. was incorporated in the State of Delaware as Satellite CD Radio, Inc. on May 17, 1990.

* On December 7, 1992, Satellite CD Radio, Inc. changed its name to CD Radio Inc., and Satellite CD Radio,
Inc. was formed as a wholly owned subsidiary.

* On November 18, 1999, CD Radio Inc. changed its name to Sirius Satellite Radio Inc.

* In July 2008, our wholly owned subsidiary, Vernon Merger Corporation, merged (the “Merger”) with and into
XM Satellite Radio Holdings Inc.

* On August 5, 2008, we changed our name from Sirius Satellite Radio Inc. to Sirius XM Radio Inc.

* In April 2010, XM Satellite Radio Holdings Inc. merged with and into XM Satellite Radio Inc.; and in January
2011, XM Satellite Radio Inc., our wholly-owned subsidiary, merged with and into Sirius XM Radio Inc.

Prior to January 12, 2011, we operated XM Satellite Radio Inc., together with its subsidiaries, as an unrestricted
subsidiary under the agreements governing our indebtedness.

Programming

We offer a dynamic programming lineup of more than 135 channels of commercial-free music, sports, news, talk,
entertainment, and traffic and weather. The channel line-ups for our services vary in certain respects and are available
at siriusxm.com.

Our subscription packages allow most listeners to customize and enhance our standard programming lineup. Our
“Best of SIRIUS” package offers XM subscribers the Howard Stern channels, Martha Stewart Living Radio, SIRIUS
NFL Radio, SIRIUS NASCAR Radio, Playboy Radio, Spice Radio and play-by-play NFL games and college sports
programming. Our “Best of XM” package offers SIRIUS subscribers Oprah Radio, The Virus, XM Public Radio,
MLB Network Radio, NHL Home Ice, The PGA Tour Network, and select play-by-play of NBA and NHL games and
college sports programming.

Subscribers with a la carte-capable radios may customize the programming they receive through our a la carte
subscription packages. We also offer family friendly, “mostly music” and “mostly sports, news and talk” packages.

We make changes to our programming lineup from time to time as we strive to attract new subscribers and offer
content which appeals to a broad range of audiences and to our existing subscribers.

Music Programming

We offer an extensive selection of music genres, ranging from rock, pop and hip-hop to country, dance, jazz,
Latin and classical. Within each genre we offer a range of formats, styles and recordings.

All of our original music channels are broadcast commercial free. Certain of our music channels are programmed
by third parties and air commercials. Our channels are produced, programmed and hosted by a team of experts in their
fields, and each channel is operated as an individual radio station, with a distinct format and branding. We also, from
time to time, provide special features, such as our Artist Confidential series which provides interviews and
performances from some of the biggest names in music, and an array of “pop up” channels featuring the music of
particular artists.




Sports Programming

Live play-by-play sports is an important part of our programming strategy. We are the Official Satellite Radio
Partner of the National Football League (“NFL”), Major League Baseball (“MLB”), NASCAR, National Basketball
Association (“NBA”), National Hockey League (“NHL”) and PGA Tour, and broadcast most major college sports,
including NCAA Division I football and basketball games. Soccer coverage includes matches from the Barclays
English Premier League. We also air FIS Alpine Skiing, World Cup events and horse racing.

We offer many exclusive talk channels and programs such as MLB Network Radio, SIRIUS NASCAR Radio,
SIRIUS NFL Radio and Chris “Mad Dog” Russo’s Mad Dog Unleashed on Mad Dog Radio, as well as two ESPN
channels, ESPN Radio and ESPN Xtra. Simulcasts of select ESPN television shows, including SportsCenter , can be
found on ESPN Xtra.

Talk and Entertainment Programming

We offer a multitude of talk and entertainment channels for a variety of audiences. Our diverse spectrum of talk
programming is a significant differentiator from terrestrial radio and other audio entertainment providers.

Our talk radio offerings feature dozens of popular talk personalities, many creating radio shows that air
exclusively on our services, including Howard Stern, Oprah Winfrey, Martha Stewart, Dr. Laura Schlessinger,
Barbara Walters, Opie and Anthony, Bob Edwards, Senator Bill Bradley, Deepak Chopra and doctors from the NYU
Langone Medical Center.

Our comedy channels present a range of humor such as Jamie Foxx’s The Foxxhole, Laugh USA, Blue Collar
Comedy and Raw Dog Comedy. Other talk and entertainment channels include SIRIUS XM Book Radio, Kids Place
Live and Radio Disney, as well as OutQ, Road Dog Trucking and Playboy Radio.

Our religious programming includes The Catholic Channel, which is programmed with the Archdiocese of New
York, EWTN, a Global Catholic Radio Network, and Family Talk.

News and Information Programming

We offer a wide range of national, international and financial news, including news from BBC World Service
News, Bloomberg Radio, CNBC, CNN, FOX News, MSNBC, NPR and World Radio Network. We also air a range of
political call-in talk shows on a variety of channels including our exclusive channel, POTUS.

We offer continuous, local traffic reports for 22 metropolitan markets throughout the United States on the
XM service, and 20 metropolitan markets throughout the United States on the SIRIUS service. We broadcast these
reports together with local weather reports from The Weather Channel.

Distribution of Radios
Automakers

Our primary means of distributing satellite radios is through the sale and lease of new vehicles. We have
agreements with every major automaker to offer satellite radios as factory or dealer-installed equipment in their
vehicles. As of December 31, 2010, satellite radios were available as a factory or dealer-installed option in
substantially all vehicle makes sold in the United States.

Many automakers include a subscription to our radio service in the sale or lease price of their vehicles. In many
cases, we receive subscription payments from automakers in advance of the activation of our service. We share with
certain automakers a portion of the revenues we derive from subscribers using vehicles equipped to receive our
service. We also reimburse various automakers for certain costs associated with the satellite radios installed in their
vehicles, including in certain cases hardware costs, tooling expenses and promotional and advertising expenses.




Retail

We sell satellite radios directly to consumers through our websites. Satellite radios are also marketed and
distributed through major national and regional retailers. We develop in-store merchandising materials and provide
sales force training for several retailers.

Previously Owned Vehicles

We expect to acquire an increasing number of subscribers through the sale and lease of previously owned
vehicles with factory-installed satellite radios. We have entered into agreements with several automakers to market
subscriptions to purchasers and lessees of vehicles which include satellite radios sold through their certified pre-owned
programs.

We are developing systems and methods to identify purchasers and lessees of used vehicles which include
satellite radios, and expect to make other efforts to market and sell satellite radio subscriptions to owners of used
vehicles.

Our Satellite Radio Systems

Our satellite radio systems are designed to provide clear reception in most areas despite variations in terrain,
buildings and other obstructions. Subscribers can receive our transmissions in all outdoor locations in the continental
US where the satellite radio has an unobstructed line-of-sight with one of our satellites or is within range of one of our
terrestrial repeaters. We continually monitor our infrastructure and regularly evaluate improvements in technology.

The FCC has allocated the portion of the S-band located between 2320 MHz and 2345 MHz exclusively for
satellite radio. Each of our services uses 12.5 MHz of this bandwidth to transmit its respective signals. Uplink
transmissions (from the ground to our satellites) use 12.5 MHz of bandwidth in the 7060-7072.5 MHz band.

Our satellite radio systems have three principal components:

« satellites, terrestrial repeaters and other satellite facilities;
* studios; and

« satellite radios.

Satellites, Terrestrial Repeaters and Other Satellite Facilities

SIRIUS Satellites. We own four orbiting satellites and one spare satellite for use in the SIRIUS system. These
satellites are of the Loral FS-1300 model series. The chart below provides certain information on these satellites:

Estimated End of

Satellite Designation Year Delivered Useful Life Current Use

FM-1 2000 2013 Broadcasting from
an inclined elliptical orbit

FM-2 2000 2013 Broadcasting from an inclined
elliptical orbit

FM-3 2000 2015 Broadcasting from an inclined
elliptical orbit

FM-4 2002 2010 Spare satellite in ground storage

FM-5 2009 2024 Broadcasting from a geostationary

orbit at 96° West Longitude

Our FM-1, FM-2 and FM-3 satellites travel in a figure eight pattern extending above and below the equator, and
spend approximately 16 hours per day north of the equator. At any time, two of these three satellites are orbiting north
of the equator — with one of them in operation, while the third satellite does not transmit as it traverses the




portion of the orbit south of the equator. This orbital configuration yields high signal elevation angles, reducing
service interruptions from signal blockage. Our FM-5 satellite is deployed in a geostationary orbit which provides
redundant coverage and enhances performance of the satellite constellation.

Space Systems/Loral is constructing a sixth satellite for use in this system. This satellite is also a Loral FS-1300
model satellite. We have an agreement with International Launch Services to launch this satellite on a Proton rocket,
and expect to launch this sixth satellite in the fourth quarter of 2011. We plan to deploy this satellite in a geostationary
orbit at 115° West Longitude.

XM Satellites. We own five orbiting satellites for use in the XM system. Four of these satellites were
manufactured by Boeing Satellite Systems International and one was manufactured by Space Systems/Loral. The chart
below provides certain information on these satellites:

Estimated End of

Satellite Designation Year Delivered Useful Life Current Use

XM-1 2001 2013 In-orbit spare satellite in a
geostationary orbit at 85°
West Longitude

XM-2 2001 2013 In-orbit spare satellite in a
geostationary orbit at 115° West
Longitude

XM-3 2005 2020 Broadcasting from a geostationary
orbit at 85°
West Longitude

XM-4 2006 2021 Broadcasting from a geostationary
orbit at 115° West Longitude

XM-5 2010 2025 In-orbit spare satellite in a
geostationary orbit at 85°
West Longitude

Satellite Insurance. We maintain in-orbit insurance for our FM-5, XM-4 and XM-5 satellites. These policies
provide coverage for a total, constructive total or partial loss of the satellites that occurs during annual (or multi-year)
in-orbit periods. The insurance does not cover the full cost of constructing, launching and insuring new satellites, nor
will it protect us from the adverse effect on business operations due to the loss of a satellite. The policies contain
standard commercial satellite insurance provisions, including coverage exclusions.

Terrestrial Repeaters. In some areas with high concentrations of tall buildings, such as urban centers, signals
from our satellites may be blocked and reception of satellite signals can be adversely affected. In many of these areas,
we have deployed terrestrial repeaters to supplement satellite coverage. We operate over 140 terrestrial repeaters in the
SIRIUS system and over 580 terrestrial repeaters in the XM system.

Other Satellite Facilities. We control and communicate with our SIRIUS satellites from an uplink facility in
New Jersey. We also maintain earth stations in Panama and Ecuador to control and communicate with several of our
SIRIUS satellites. Our SIRIUS satellites and the XM-1, XM-2 and XM-5 satellites are monitored, tracked and
controlled by Intelsat, a satellite operator. Our XM-3 and XM-4 satellites are monitored, tracked and controlled by
Telesat Canada, a satellite operator. We also operate backup earth stations in the United States.

Studios

Our programming originates principally from studios in New York City and Washington D.C., and, to a lesser
extent, from smaller studio facilities in Cleveland, Los Angeles, Memphis, Nashville and Orlando. Our New York
City offices house our corporate headquarters. Both our New York City and Washington D.C. offices house facilities
for programming origination, programming personnel and facilities to transmit programming.




Satellite Radios

We design, establish specifications for, source or specify parts and components for, and manage various aspects
of the logistics and production of satellite radios. We do not manufacture radios. We have authorized manufacturers
and distributors to produce and distribute satellite radios, and have licensed our technology to various electronics
manufacturers to develop, manufacture and distribute radios under certain brands. We directly import radios
distributed through our websites. To facilitate the sale of satellite radios, we may subsidize a portion of the radio
manufacturing costs to reduce the hardware price to consumers.

Satellite radios are manufactured in three principal configurations — as in-dash radios, Dock & Play radios and
portable or wearable radios.

* In-dash radios are integrated into vehicles and allow the user to listen to satellite radio with the push of a
button. Aftermarket in-dash radios are available at retailers nationally, and to automakers for factory or dealer
installation.

* Dock & Play radios enable subscribers to transport their radios easily to and from their cars, trucks, homes,
offices, boats or other locations with available adapter kits. Dock & Play radios adapt to existing audio systems
through FM modulation or direct audio connection and can be easily installed. Audio systems and boom boxes,
which enable subscribers to use their radios virtually anywhere, are available for various models. The Stratus 6
and Starmate 5 Dock & Play radios also support a la carte channel selection.

» Portable or wearable radios offer live satellite radio “on the go” and recorded satellite, MP3 and WMA content.
Home units that provide our satellite service to home and commercial audio systems are also available.

We have introduced an interoperable radio called MiRGE. This radio has a unified control interface allowing for
easy switching between our two satellite radio networks. We have introduced the XM SkyDock, which connects to an
Apple iPhone and iPod touch and provides live XM satellite radio using the control capability of the iPhone or iPod
touch.

Internet Radio

We simulcast music channels and select non-music channels over the Internet. Access to our Internet services is
offered to subscribers for a fee. We have available products that provide access to our internet radio services in the
home without the need for a personal computer. We also offer applications to allow consumers to access our internet
services on mobile devices. Subscribers to our internet services are not included in our subscriber count, unless the
service is purchased separately and not as part of a satellite radio subscription.

International

Canada. We have an interest in the satellite radio services offered in Canada. SIRIUS Canada, a Canadian
corporation that we jointly own with Canadian Broadcasting Corporation and Slaight Communications Inc., offers a
satellite radio service in Canada. SIRIUS Canada offers over 120 channels of commercial-free music and news, sports,
talk and entertainment programming, including 12 channels offering Canadian content. XM Canada, a Canadian
corporation in which we have an ownership interest, also offers satellite radio service in Canada. XM Canada offers
over 130 channels of music and news, sports, talk and entertainment programming. Subscribers to these Canadian
services are not included in our subscriber count.

In November 2010, SIRTUS Canada and XM Canada announced a definitive agreement to combine in a
stock-for-stock transaction. The transaction is subject to regulatory review and approvals, including approval of the
Canadian Radio-television & Telecommunications Commission, approval by XM Canada’s stockholders and other
customary conditions. The companies will continue to operate independently until the transaction is complete.

Mexico. In May 2010, our letter of intent with ACIR DARS Mexico, S. de R.L. de C.V. to pursue a license to
offer satellite radio in Mexico was terminated.




Other Services

Commercial Accounts. Our music services are also available for commercial establishments. Commercial
accounts are available through providers of in-store entertainment solutions and directly from us. Certain commercial
subscribers are included in our subscriber count.

Satellite Television Service. We offer music channels as part of certain programming packages on the DISH
Network satellite television service. Subscribers to the DISH Network satellite television service are not included in
our subscriber count.

Content Through Mobile Phone Carriers. We offer between 20 and 25 music and comedy channels to mobile
phone users through relationships with AT&T, Alltel, Sprint and RIM. Subscribers to these services are not included
in our subscriber count.

Subscribers to the following services are not included in our subscriber count, unless the applicable service is
purchased by the subscriber separately and not as part of a radio subscription to our services:

Backseat TV. We offer Backseat TV, a service offering television content designed primarily for children in
the backseat of vehicles. Backseat TV is available as a factory-installed option in select Chrysler, Dodge and Jeep
models, and at retail for aftermarket installation.

Travel Link. We offer Travel Link, a suite of data services that includes graphical weather, fuel prices,
sports schedules and scores, and movie listings.

Real-Time Traffic Services. We also offer services that provide graphic information as to road closings,
traffic flow and incident data to consumers with compatible in-vehicle navigation systems.

Real-Time Weather Services. We offer several real-time weather services designed for improving
situational awareness in vehicle, marine and/or aviation use.

FCC Conditions

In order to demonstrate to the FCC that the Merger was in the public interest, we agreed to implement a number
of voluntary commitments. These commitments include certain voluntary assurances regarding our programming and
programming packages; the creation of public interest channels; and equipment manufacturing, all of which we have
complied with. Below we describe other voluntary commitments that we are in the process of complying with or that
impose restrictions:

Qualified Entity Channels

We agreed to enter into long-term leases or other agreements to provide rights to four percent of the full-time
audio channels on our platforms to a Qualified Entity or Entities defined as an entity or entities that: (1) are not
directly or indirectly owned, in whole or in part, by us or one of our affiliates; (2) do not share any common officers,
directors or employees with us or any affiliate of us; and (3) do not have any existing relationships with us for the
supply of programming during the two years prior to October 19, 2010. We intend to balance the following
considerations in selecting lessees:

* provide a new source of programming and is a new entrant in the mass media industry,

* offer a diverse viewpoint or diverse entertainment content,

* provide original content or programming of a type not otherwise available to our subscribers,
* improve service to historically underserved audiences, and

* in our reasonable judgment, be able to meet its obligations and be able to deliver its proposed mix or type of
programming for the duration of the lease term.

We will notify the FCC of our tentative selections before signing agreements for the leased channels and will
enter into lease agreements by April 17, 2011. As digital compression technology enables us to broadcast additional
full-time audio channels, we will ensure that four percent of the full-time audio channels on our platforms are




reserved for Qualified Entities. The Qualified Entities will not be required to make any lease payments for such
channels. We may not alter, censor, or otherwise exercise any control over the leased programming but we may
remove programming that violates the law.

Subscription Rates

We have agreed not to raise the retail price for, or reduce the number of channels in, our basic $12.95 per month
subscription package, our a la carte programming packages or certain other programming packages until July 28,
2011. Under the FCC’s order approving the Merger, we may pass through cost increases incurred since the filing of
our FCC merger application as a result of statutorily or contractually required payments to the music, recording and
publishing industries for the performance of musical works and sound recordings or for device recording fees.
Effective July 29, 2009, we began adding a U.S. Music Royalty Fee to subscriber invoices. Until December 2010, the
U.S. Music Royalty Fee was $1.98 a month on our base $12.95 subscriptions and $0.97 for base plans that are eligible
for a second radio discount; as of December 6, 2010, we reduced the fee to $1.40 a month on our base $12.95
subscriptions. Subscription packages, such as our “News, Sports and Talk” package, that contain little music are not
subject to the U.S. Music Royalty Fee. Amounts collected on account of the U.S. Music Royalty Fee are being used to
partially offset payments to the music industry. A summary of the costs passed through pursuant to U.S. Music
Royalty Fee is available on our websites.

Competition

We face significant competition for both listeners and advertisers. In addition to pre-recorded entertainment
purchased or playing in cars, homes and using portable players, we compete with the following providers of radio or
other audio services:

Traditional AM/FM Radio

Our services compete with traditional AM/FM radio. Many traditional radio companies are substantial entities
owning large numbers of radio stations or other media properties. The radio broadcasting industry is highly
competitive.

Traditional AM/FM radio has had a well-established demand for its services and offers free broadcasts paid for
by commercial advertising rather than by a subscription fee like satellite radio. Many radio stations offer information
programming of a local nature, such as local news and sports. Traditional free AM/FM radio reduces the likelihood
that customers would be willing to pay for our subscription services and, by offering free broadcasts, it imposes limits
on what we can charge for our services. Some AM/FM radio stations have reduced the number of commercials per
hour, expanded the range of music played on the air and experimented with new formats in order to lure customers
away from satellite radio.

HD Radio

Many radio stations now broadcast digital signals, which have clarity similar to our signals. These stations do not
charge a subscription fee for their digital signals but do generally carry advertising. A group of major broadcast radio
networks have created a coalition to jointly market digital radio services. According to this coalition, over 2,000 radio
stations are currently broadcasting primary signals with HD Radio technology and broadcasting more than 1,100 new
FM multicast channels (HD2/HD?3), and manufacturers are marketing and distributing digital receivers. To the extent
that traditional AM/FM radio stations adopt digital transmission technology and listeners adopt digital receivers, any
competitive advantage that we enjoy over traditional radio because of our clearer digital signal would be lessened.
Traditional AM/FM broadcasters are also aggressively pursuing Internet radio and wireless Internet-based distribution
arrangements. Several automakers install HD Radio equipment as factory standard equipment in select models,
including Ford, Volkswagen, BMW, Mercedes-Benz, Kia and Hyundai.

Internet Radio and Internet-Enabled Smartphones

Internet radio broadcasts often have no geographic limitations and can provide listeners with radio programming
from across the country and around the world. Major media companies and online-only providers, including




Clear Channel, CBS and Pandora, make high fidelity digital streams available through the Internet for free or, in some
cases, for a fraction of the cost of a satellite radio subscription. These services compete directly with our services, at
home, in the automobile, and wherever audio entertainment is consumed.

Mobile Internet-enabled smartphones, most of which have the capability of interfacing with vehicles, have
become popular. These smartphones can typically play recorded or cached content and access live Internet radio via
dedicated applications or browsers. These applications are often free to the user and offer music and talk content as
long as the user is subscribed to a sufficiently large mobile data plan. Leading audio smartphone applications include
Pandora, last.FM, Slacker, iheartradio and Stitcher. Certain of these applications also include advanced functionality,
such as personalization and song skipping, and allow the user to access large libraries of content and podcasts on
demand.

Third generation mobile networks have enabled a steady increase in the audio quality and reliability of mobile
Internet radio streaming, and this is expected to further increase as fourth generation networks become the standard.
We expect that improvements from higher bandwidths, wider programming selection, and advancements in
functionality are likely to continue making Internet radio and smartphone applications an increasingly significant
competitor, particularly in vehicles.

Advanced In-Dash Infotainment Systems

A number of automakers have deployed or are planning to deploy integrated multimedia systems in dash boards,
such as Ford’s SYNC, Toyota’s Entune, and BMW/Mini’s Connected. These systems can combine control of audio
entertainment from a variety of sources, including AM/FM/HD radio broadcasts, satellite radio, Internet radio, and
stored audio, with navigation and other advanced applications such as restaurant bookings, movie show times, and
financial information, among others. Live Internet radio and other data is typically pulled into the car via a Bluetooth
link to an Internet-enabled smartphone, and the entire system may be controlled by touchscreen or voice recognition.
These systems enhance the attractiveness of our Internet-based competition by making such applications more
prominent, easier to access, and safer to use in the car.

Portable Audio Devices

The Apple iPod ®is a portable digital music player that allows users to download and purchase music through
Apple’s iTunes ® Music Store, as well as convert music on compact disc to digital files. iPods ® are compatible with
certain car stereos and various home speaker systems, and certain automakers have entered into arrangements with
manufacturers of portable media players that are expected to enhance this compatibility. Availability of music in the
public MP3 audio standard has been growing in recent years with sound files available on the websites of online music
retailers, artists and record labels and through numerous file sharing software programs. In addition, many emerging
artists give away their music for free via blogs and other websites in order to increase live event ticket sales, which are
often more profitable to emerging artists than music sales. These MP3 files can be played instantly, burned to a
compact disc or stored in various portable players available to consumers. Internet-based audio formats are becoming
increasingly competitive as quality improves and costs are reduced. In addition, many current generation portable
audio devices, such as the iPod touch, also contain WiFi connections enabling direct Internet connections for
purchasing additional music or streaming music that is not stored on the local device.

Direct Broadcast Satellite and Cable Audio

A number of companies provide specialized audio services through either direct broadcast satellite or cable audio
systems. These services are targeted to fixed locations, mostly in-home. The radio service offered by direct broadcast
satellite and cable audio is often included as part of a package of digital services with video service, and video
customers generally do not pay an additional monthly charge for the audio service.

Other Digital Media Services

The audio entertainment marketplace continues to evolve rapidly, with a steady emergence of new media
platforms and portable devices that compete with our services now or that could compete with those services in the
future.




Traffic News Services

A number of providers also compete with our traffic services. Clear Channel and Tele Atlas deliver nationwide
traffic information for the top 50 markets to in-vehicle navigation systems using RDS/TMC, the radio broadcast
standard technology for delivering traffic and travel information to drivers. The in-dash navigation market in which
we primarily compete is also being threatened by increasingly capable smartphones that provide advanced navigation
functionality, including live traffic. For instance, Android, Palm, Blackberry, and Apple iOS-based smartphones all
include GPS mapping and navigation functionality, often with turn-by-turn navigation.

Government Regulation

As operators of a privately owned satellite system, we are regulated by the FCC under the Communications Act
of 1934, principally with respect to:

* the licensing of our satellite systems;
 preventing interference with or to other users of radio frequencies; and
» compliance with FCC rules established specifically for U.S. satellites and satellite radio services.

Any assignment or transfer of control of our FCC licenses must be approved by the FCC. The FCC’s order
approving the Merger requires us to comply with certain voluntary commitments we made as part of the FCC merger
proceeding. We believe we comply with those commitments.

In 1997, XM and SIRIUS was each a winning bidder for an FCC license to operate a satellite digital audio radio
service and provide other ancillary services. Our FCC licenses for our SIRIUS satellites expire in 2017. Our FCC
licenses for our XM satellites expire in 2013, 2014 and 2018. We anticipate that, absent significant misconduct on our
part, the FCC will renew our licenses to permit operation of our satellites for their useful lives, and grant a license for
any replacement satellites.

We have entered into an agreement with Space Systems/Loral to design and construct a sixth satellite for the
SIRIUS system. In September 2008, the FCC granted our application to amend our license to add this satellite to the
existing SIRIUS satellite constellation. We applied to modify that authorization in April 2010 and that application
remains pending.

In some areas with high concentrations of tall buildings, such as urban centers, signals from our satellites may be
blocked and reception can be adversely affected. In many of these areas, we have installed terrestrial repeaters to
supplement our satellite signal coverage. In 2010, the FCC established rules governing terrestrial repeaters which are
also intended to protect adjacent wireless services from interference. Once fully implemented, these rules will allow us
to obtain blanket licenses to authorize operation of our repeater network for repeaters meeting certain technical
specifications. Site-by-site licensing is available for all other repeaters.

We design, establish specifications for, source or specify parts and components for, manage various aspects of the
logistics and production of, and, in most cases, obtain FCC certifications for, satellite radios, including satellite radios
that include FM modulators. We believe our radios that are in production comply with all applicable FCC rules.

We are required to obtain export licenses from the United States government to deliver components of our
satellite radio systems and related technical data. In addition, the delivery of satellites and the supply of related ground
control equipment, technical data, and satellite communication/control services to destinations outside the United
States and to foreign persons is subject to strict export control and prior approval requirements from the United States
government (including prohibitions on the sharing of certain satellite-related goods and services with China).

Changes in law or regulations relating to communications policy or to matters affecting our services could
adversely affect our ability to retain our FCC licenses or the manner in which we operate.
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Copyrights to Programming

In connection with our music programming, we must negotiate and enter into royalty arrangements with two sets
of rights holders: holders of copyrights in musical works (that is, the music and lyrics) and holders of copyrights in
sound recordings (that is, the actual recording of a work).

Musical works rights holders, generally songwriters and music publishers, are represented by performing rights
organizations such as the American Society of Composers, Authors and Publishers (“ASCAP”), Broadcast Music, Inc.
(“BMI”), and SESAC, Inc. (“SESAC”). These organizations negotiate fees with copyright users, collect royalties and
distribute them to the rights holders. We have arrangements with all of these organizations.

Sound recording rights holders, typically large record companies, are primarily represented by SoundExchange,
an organization which negotiates licenses, and collects and distributes royalties on behalf of record companies and
performing artists. Under the Digital Performance Right in Sound Recordings Act of 1995 and the Digital Millennium
Copyright Act of 1998, we may negotiate royalty arrangements with the sound recording copyright owners, or if
negotiation is unsuccessful, the royalty rate is established by the Copyright Royalty Board (the “CRB”) of the Library
of Congress. In January 2008, the CRB issued a decision regarding the royalty rate payable by us under the statutory
license covering the performance of sound recordings over our satellite radio services for the six-year period starting
January 1, 2007 and ending December 31, 2012. Under the terms of the CRB’s decision, we paid, or will pay, a
royalty of 6.0%, 6.0%, 6.5%, 7.0%, 7.5% and 8.0% of gross revenues, subject to certain exclusions, for 2007, 2008,
2009, 2010, 2011 and 2012, respectively. Our next rate setting proceeding before the CRB commenced in January
2011 with a request from the CRB for a notice of intention to participate in that rate setting proceeding.

Trademarks

We have registered, and intend to maintain, the trademark “SIRIUS”, “XM” and the “Dog design” logo with the
United States Patent and Trademark Office (the “PTO”) in connection with the services we offer. We are not aware of
any material claims of infringement or other challenges to our right to use the “SIRIUS” or “XM?” trademark or the
“Dog design” logo in the United States. We also have registered, and intend to maintain, trademarks for the names of
certain of our channels. We have also registered the trademarks “SIRIUS”, “XM”, and the “Dog design” logo in
Canada. We have granted a license to use certain of our trademarks in Canada to each of SIRIUS Canada and XM
Canada.

Personnel

As of December 31, 2010, we had 1,479 full-time employees. In addition, we rely upon a number of part-time
employees, consultants, other advisors and outsourced relationships. None of our employees are represented by a labor
union, and we believe that our employee relations are good.

Corporate Information

Our executive offices are located at 1221 Avenue of the Americas, 36th floor, New York, New York 10020 and
our telephone number is (212) 584-5100. Our internet address is www.siriusxm.com. Our annual, quarterly and
current reports, and any amendments to those reports, filed or furnished pursuant to Section 13(a) or 15(d) of the
Securities Exchange Act of 1934 may be accessed free of charge through our website after we have electronically filed
or furnished such material with the SEC. Siriusxm.com (including any other reference to such address in this Annual
Report) is an inactive textual reference only, meaning that the information contained on or accessible from the website
is not part of this Annual Report on Form 10-K and is not incorporated in this report by reference.
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Executive Officers of the Registrant

Certain information regarding our executive officers is provided below:

Name Age Position

Mel Karmazin 67 Chief Executive Officer

Scott A. Greenstein 51 President and Chief Content Officer

James E. Meyer 56 President, Operations and Sales

Dara F. Altman 52  Executive Vice President and Chief Administrative Officer
Patrick L. Donnelly 49 Executive Vice President, General Counsel and Secretary
David J. Frear 54  Executive Vice President and Chief Financial Officer

Mel Karmazin has served as our Chief Executive Officer and a member of our board of directors since November
2004. Prior to joining us, Mr. Karmazin was President and Chief Operating Officer and a member of the board of
directors of Viacom Inc. from May 2000 until June 2004. Mr. Karmazin served as Chairman, President and Chief
Executive Officer of Infinity Broadcasting Corporation from December 1998 until the merger of Infinity with Viacom
in February 2001. Prior to joining Viacom, Mr. Karmazin was President and Chief Executive Officer of
CBS Corporation from January 1999 and a director of CBS Corporation from 1997 until its merger with Viacom in
May 2000. He was President and Chief Operating Officer of CBS Corporation from April 1998 through December
1998. Mr. Karmazin joined CBS Corporation in December 1996 as Chairman and Chief Executive Officer of CBS
Radio and served as Chairman and Chief Executive Officer of the CBS Station Group (Radio and Television) from
May 1997 to April 1998. Prior to joining CBS Corporation, Mr. Karmazin served as President and Chief Executive
Officer of Infinity Broadcasting Corporation from 1981 until its acquisition by CBS Corporation in December 1996.

Scott A. Greenstein has served as our President and Chief Content Officer since May 2004. Prior to May 2004,
Mr. Greenstein was Chief Executive Officer of The Greenstein Group, a media and entertainment consulting firm.
From 1999 until 2002, he was Chairman of USA Films, a motion picture production, marketing and distribution
company. From 1997 until 1999, Mr. Greenstein was Co-President of October Films, a motion picture production,
marketing and distribution company. Prior to joining October Films, Mr. Greenstein was Senior Vice President of
Motion Pictures, Music, New Media and Publishing at Miramax Films, and held senior positions at Viacom Inc.

James E. Meyer has served as our President, Operations and Sales, since May 2004. Prior to May 2004,
Mr. Meyer was President of Aegis Ventures Incorporated, a consulting firm that provides general management
services. From December 2001 until 2002, Mr. Meyer served as special advisor to the Chairman of Thomson S.A., a
leading consumer electronics company. From January 1997 until December 2001, Mr. Meyer served as the Senior
Executive Vice President for Thomson as well as the Chief Operating Officer for Thomson Consumer Electronics.
From 1992 until 1996, Mr. Meyer served as Thomson’s Senior Vice President of Product Management. Mr. Meyer is
a director of ROVI Corporation.

Dara F. Altman has served as our Executive Vice President and Chief Administrative Officer since September
2008. From January 2006 until September 2008, Ms. Altman served as Executive Vice President, Business and Legal
Affairs, of XM. Ms. Altman was Executive Vice President of Business Affairs for Discovery Communications from
1997 to 2005. From 1993 to 1997, Ms. Altman served as Senior Vice President and General Counsel of Reiss Media
Enterprises, which owned Request TV, a national pay-per-view service. Before Request TV, Ms. Altman served as
counsel for Home Box Office. Ms. Altman started her career as an attorney at the law firm of Willkie Farr &
Gallagher LLP.

Patrick L. Donnelly has served as our Executive Vice President, General Counsel and Secretary since May 1998.
From June 1997 to May 1998, he was Vice President and deputy general counsel of ITT Corporation, a hotel, gaming
and entertainment company that was acquired by Starwood Hotels & Resorts Worldwide, Inc. in February 1998. From
October 1995 to June 1997, he was assistant general counsel of ITT Corporation. Prior to October 1995, Mr. Donnelly
was an attorney at the law firm of Simpson Thacher & Bartlett LLP.

12




David J. Frear has served as our Executive Vice President and Chief Financial Officer since June 2003. From
July 1999 through February 2003, Mr. Frear was Executive Vice President and Chief Financial Officer of Savvis
Communications Corporation, a global managed service provider, delivering internet protocol applications for
business customers. From October 1999 through February 2003, Mr. Frear also served as a director of Savvis.

Mr. Frear was an independent consultant in the telecommunications industry from August 1998 until June 1999. From
October 1993 to July 1998, Mr. Frear was Senior Vice President and Chief Financial Officer of Orion Network
Systems Inc., an international satellite communications company that was acquired by Loral Space &
Communications Ltd. in March 1998. From 1990 to 1993, Mr. Frear was Chief Financial Officer of Millicom
Incorporated, a cellular, paging and cable television company. Prior to joining Millicom, he was an investment banker
at Bear, Stearns & Co., Inc. and Credit Suisse.

ITEM 1A. RISK FACTORS

In addition to the other information in this Annual Report on Form 10-K, including the information under the
caption “Competition,” the following risk factors should be considered carefully in evaluating us and our business.
This Annual Report on Form 10-K contains forward-looking statements within the meaning of the federal securities
laws. Actual results and the timing of events could differ materially from those projected in forward-looking
statements due to a number of factors, including those set forth below and elsewhere in this Annual Report on
Form 10-K. See “Special Note Regarding Forward-Looking Statements.”

We face substantial competition and that competition is likely to increase over time.

We face substantial competition in the audio entertainment business. Our ability to retain and attract subscribers
depends on our success in creating and providing popular or unique music, entertainment, news and sports
programming. Our subscribers can obtain certain similar content for free through terrestrial radio stations. In addition,
audio entertainment delivered via the Internet, including through mobile devices, is becoming increasingly
competitive with our services. A number of automakers have introduced, or will shortly introduce, factory-installed
radios capable of accessing Internet-delivered audio entertainment. A summary of various services that compete with
us is contained in the section entitled “Business — Competition.”

Competition could result in lower subscription, advertising or other revenue or increase our marketing, promotion
or other expenses and, consequently, lower our earnings and free cash flow. We cannot assure you we will be able to
compete successfully with our existing or future competitors or that competition will not have a material adverse
effect on our business, financial condition or results of operations.

Our business depends in large part upon automakers and demand for our service is difficult to predict.

Most of our new subscription growth has come from purchasers and lessees of new and used automobiles; as a
result, the sale and lease of vehicles with satellite radios is an important source of subscribers for our satellite radio
service. We have agreements with every major automaker to include satellite radios in new vehicles, although these
agreements do not require automakers to install specific or minimum quantities of radios in any given period.

Automotive production and sales are dependent on many factors, including the availability of consumer credit,
general economic conditions, consumer confidence and fuel costs. To the extent vehicle sales by automakers decline,
or the penetration of factory-installed satellite radios in those vehicles is reduced, subscriber growth for our satellite
radio services will be adversely impacted if there is no offsetting growth in vehicle sales or increased penetration by
other automakers.

We cannot estimate with any certainty whether demand for our services will be sufficient for us to continue to
increase the number of subscribers to our services.

General economic conditions can affect our business.

The purchase of a satellite radio subscription is discretionary, and our business and our financial condition can be
affected by adverse general economic conditions. For example, the dramatic slowdown in auto sales negatively
impacted our subscriber growth in 2008 and 2009.
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Failure of our satellites would significantly damage our business and potential satellite losses may not be covered
by insurance.

The useful lives of our satellites will vary and depend on a number of factors, including:

* degradation and durability of solar panels;

* quality of construction;

+ random failure of satellite components, which could result in significant damage to or loss of a satellite;
« amount of fuel the satellites consume; and

+ damage or destruction by electrostatic storms or collisions with other objects in space.

Three of the SIRIUS in-orbit satellites have experienced circuit failures on their solar arrays. The circuit failures
these satellites have experienced do not affect current operations. Additional circuit failures on the first three SIRIUS
satellites could reduce the estimated useful lives of those satellites.

We have entered into an agreement with Space Systems/Loral to design and construct a new satellite for the
SIRIUS system that is expected to be launched in the fourth quarter of 2011. Satellite launches have significant risks,
including launch failure, damage or destruction of the satellite during launch and failure to achieve a proper orbit or
operate as planned. Our agreement with Space Systems/Loral does not protect us against the risks inherent in a
satellite launch or in-orbit operations.

Our XM-1 and XM-2 satellites have experienced progressive degradation problems common to early Boeing 702
class satellites and now serve as in-orbit spares. We estimate that the XM-3 and XM-4 satellites will meet their
15-year predicted useful lives, and that the XM-1 and XM-2 satellites’ useful lives will end in 2013. Our XM-5
satellite serves as an in-orbit spare for both of our services. In the event of a failure of XM-3, XM-4 or any of the
SIRIUS satellites, service would be maintained through XM-5.

In addition, our networks of terrestrial repeaters each communicates with one third-party satellite. If the satellites
communicating with the applicable repeater network fail unexpectedly, the services would be disrupted for several
hours or longer.

In the ordinary course of operation, satellites experience failures of component parts and operational and
performance anomalies. Components on our in-orbit satellites have failed and from time to time we have experienced
anomalies in the operation and performance of these satellites. These failures and anomalies are expected to continue
in the ordinary course, and we cannot predict if any of these future events will have a material adverse effect on our
operations or the useful life of our existing in-orbit satellites.

We maintain in-orbit insurance policies covering only our XM-4, XM-5 and FM-5 satellites. In addition, we may
not renew this in-orbit insurance when the policies expire.

Any insurance proceeds will not fully cover our losses in the event of a satellite failure or significant degradation.
For example, the policies covering the insured satellites do not cover the full cost of constructing, launching and
insuring new satellites, nor will they cover, and we do not have protection against, business interruption, loss of
business or similar losses. Our insurance contains customary exclusions, material change and other conditions that
could limit recovery under those policies. Further, any insurance proceeds may not be received on a timely basis in
order to launch a spare satellite or construct and launch a replacement satellite or take other remedial measures. In
addition, the policies are subject to limitations involving uninsured losses, large satellite performance deductibles and
policy limits.

Higher than expected costs of attracting new subscribers or higher subscriber turnover (i.e., churn) could each
adversely affect our financial performance and operating results.

We are spending substantial funds on advertising and marketing and in transactions with automakers, retailers
and others to obtain and attract subscribers. If the costs of attracting new subscribers are greater than expected, our
financial performance and operating results could be adversely affected.
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We are experiencing, and expect to continue to experience, subscriber turnover (i.e., churn). If we are unable to
retain current subscribers, or the costs of retaining subscribers are higher than expected, our financial performance and
operating results could be adversely affected. We cannot predict how successful we will be at retaining customers who
purchase or lease vehicles that include a subscription to our satellite radio service. During 2010, we converted
approximately 46.2% of the customers who received a promotional subscription as part of the purchase or lease of a
new vehicle to a self-paying subscription. Over the same period, we have experienced churn of our self-pay
subscribers of approximately 1.9% per month.

We cannot predict the amount of churn we will experience over the longer term. Our inability to retain our
existing self-pay subscribers, customers who either purchase or lease vehicles with our service beyond the
promotional period, or customers who purchase or lease a vehicle that includes a prepaid subscription to our service
could adversely affect our financial performance and results of operations.

Our ability to retain subscribers and maintain our average monthly revenue per subscriber is uncertain.

During 2010, we added 1,418,206 net subscribers to our satellite radio service. Our ability to retain our
subscribers, or increase the number of subscribers to our service, in any given period is subject to many factors,
including:

* the health of the economy;
* the production and sale of new vehicles in the United States;

* our ability to convince owners and lessees of new and used vehicles that include satellite radios to purchase
subscriptions to our service;

* the effectiveness of our marketing programs;
+ the entertainment value of our programming; and
* actions by our competitors, such as terrestrial radio and other audio entertainment providers.

Average monthly revenue per subscriber, which we refer to as ARPU, is one of the key metrics we use to
evaluate our business and the trends in our business. Over the past several years, we have focused substantial attention
and efforts on maintaining and increasing ARPU. Our ability to maintain ARPU at present levels is uncertain and
depends upon various factors, including:

« the value consumers perceive in our service;

* our ability to add and retain compelling programming;

« the increasing competition we experience from terrestrial radio and other providers of audio entertainment; and
* pricing and other offers we may make to attract new subscribers and retain existing subscribers.

Our business only recently began to generate free cash flow. If we are unable to consistently generate sufficient
revenues to be profitable, the value of our common stock could decline, and without sufficient cash flow we may not
be able to make the required payments on our indebtedness and could ultimately default on our commitments.

Royalties for music rights may increase.

We must maintain music programming royalty arrangements with, and pay license fees to, BMI, ASCAP and
SESAC. These organizations negotiate with copyright users, collect royalties and distribute them to songwriters and
music publishers. We have agreements with ASCAP and SESAC through December 2011. We do not have a
definitive agreement with BMI and continue to operate under an interim agreement. There can be no assurance that the
royalties we pay to ASCAP, SESAC and BMI will not increase.

Under the Digital Performance Right in Sound Recordings Act of 1995 and the Digital Millennium Copyright Act
of 1998, we pay royalties to copyright owners of sound recordings. Those royalty rates may be established through
negotiation or, if negotiation is unsuccessful, by the CRB. Owners of copyrights in sound recordings have
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created SoundExchange, a collective organization, to collect and distribute royalties. SoundExchange is exempt by
statute from US antitrust laws and exercises significant market power in the licensing of sound recordings. A rate
setting proceeding commenced in January 2011, and, if negotiations with SoundExchange prove unsuccessful, new
royalty rates will be determined by the CRB, will be effective for the five-year period beginning in 2013, and may be
higher than current royalty rates.

Failure to comply with FCC requirements could damage our business.

We hold FCC licenses and authorizations to operate commercial satellite radio services in the United States,
including authorizations for satellites and terrestrial repeaters, and related authorizations. The FCC generally grants
licenses and authorizations for a fixed term. Although we expect our licenses and authorizations to be renewed in the
ordinary course upon their expiration, there can be no assurance that this will be the case. Any assignment or transfer
of control of any of our FCC licenses or authorizations must be approved in advance by the FCC.

The operation of our satellite radio systems is subject to significant regulation by the FCC under authority granted
through the Communications Act and related federal law. We are required, among other things, to operate only within
specified frequencies; to meet certain conditions regarding the interoperability of our satellite radios with those of
other licensed satellite radio systems; to coordinate our satellite radio services with radio systems operating in the
same range of frequencies in neighboring countries; and to coordinate our communications links to our satellites with
other systems that operate in the same frequency band. Non-compliance by us with these requirements or other
conditions or with other applicable FCC rules and regulations could result in fines, additional license conditions,
license revocation or other detrimental FCC actions. There is no guarantee that Congress will not modify the statutory
framework governing our services, or that the FCC will not modify its rules and regulations in a manner that would
have a material impact on our operations.

The terms of our licenses, the order of the FCC approving the Merger, and the consent decrees we entered into
with the FCC require us to meet certain conditions. Non-compliance with these conditions could result in fines,
additional license conditions, license revocation or other detrimental FCC actions.

The unfavorable outcome of pending or future litigation could have a material adverse effect.

We are parties to several legal proceedings arising out of various aspects of our business, including class action
lawsuits alleging violations of federal antitrust laws and state consumer protection statutes. We are defending all
claims against us. The outcome of these proceedings may not be favorable, and an unfavorable outcome may have a
material adverse effect on our business or financial results.

Rapid technological and industry changes could adversely impact our services.

The audio entertainment industry is characterized by rapid technological change, frequent new product
innovations, changes in customer requirements and expectations, and evolving standards. If we are unable to keep
pace with these changes, our business may be unsuccessful. Products using new technologies, or emerging industry
standards, could make our technologies less competitive in the marketplace.

Failure of other third parties to perform could adversely affect our business.

Our business depends, in part, on various other third parties, including:

» manufacturers that build and distribute satellite radios;

» companies that manufacture and sell integrated circuits for satellite radios;

 programming providers and on-air talent;

* retailers that market and sell satellite radios and promote subscriptions to our services; and

+ vendors that have designed or built, and vendors that support or operate, important elements of our systems,
such as our satellites and customer service facilities.
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If one or more of these third parties do not perform in a sufficient or timely manner, our business could be
adversely affected. In addition, a number of third parties on which we depend have experienced, and may in the future
experience, financial difficulties or file for bankruptcy protection. Such third parties may not be able to perform their
obligations to us in a timely manner, if at all, as a result of their financial condition or may be relieved of their
obligations to us as part of seeking bankruptcy protection.

We design, establish specifications, source or specify parts and components, and manage various aspects of the
logistics and production of radios. As a result of these activities, we may be exposed to liabilities associated with the
design, manufacture and distribution of radios that the providers of an entertainment service would not customarily be
subject to, such as liabilities for design defects, patent infringement and compliance with applicable laws, as well as
the costs of returned product.

Interruption or failure of our information technology and communications systems could negatively impact our
results and our brand.

We operate a complex and growing business. We offer a wide variety of subscription packages at different price
points. Our business is dependent on the operation and availability of our information technology and communication
systems and those of third party service providers. Any degradation in the quality, or any failure, of our systems could
reduce our revenues, cause us to lose customers and damage our brand. Although we have implemented practices
designed to maintain the availability of our information technology systems and mitigate the harm of any unplanned
interruptions, we do not have complete redundancy for all of our information technology systems, and our disaster
recovery planning cannot anticipate all eventualities. We occasionally experience unplanned outages or technical
difficulties. We could also experience loss of data or processing capabilities, which could cause us to lose customers
and could materially harm our reputation and our operating results.

We are involved in continuing efforts to upgrade and maintain our information technology systems. These
maintenance and upgrade activities are costly, and problems with the design or implementation of system
enhancements could harm our business and our results of operations.

Our data centers and our information technology and communications systems are vulnerable to damage or
interruption from natural disasters, malicious attacks, fire, power loss, telecommunications failures, computer viruses
or other attempts to harm our systems. If hackers were able to circumvent our security measures, we could lose
proprietary information or personal information or experience significant disruptions. If our systems become
unavailable or suffer a security breach, we may be required to expend significant resources to address these problems,
including notification under various federal and state data privacy regulations, and our reputation and operating results
could suffer.

We rely on internal systems and external systems maintained by manufacturers, distributors and service providers
to take, fulfill and handle customer service requests and host certain online activities. Any interruption or failure of
our internal or external systems could prevent us from servicing customers or cause data to be unintentionally
disclosed.

We may from time to time modify our business plan, and these changes could adversely affect us and our
financial condition.

We regularly evaluate our plans and strategy. These evaluations often result in changes to our plans and strategy,
some of which may be material. These changes in our plans or strategy may include: the acquisition or termination of
unique or compelling programming; the introduction of new features or services; significant new or enhanced
distribution arrangements; investments in infrastructure, such as satellites, equipment or radio spectrum; and
acquisitions, including acquisitions that are not directly related to our satellite radio business.
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Our substantial indebtedness could adversely affect our operations and could limit our ability to react to changes
in the economy or our industry.

As of December 31, 2010, we had an aggregate principal amount of approximately $3.3 billion of indebtedness.
Our substantial indebtedness has important consequences. For example, it:

* increases our vulnerability to general adverse economic and industry conditions;

* requires us to dedicate a substantial portion of our cash flow from operations to payments on indebtedness,
reducing the availability of cash flow to fund capital expenditures, marketing and other general corporate
activities;

* limits our ability to borrow additional funds or make capital expenditures;

* limits our flexibility in planning for, or reacting to, changes in our business and the audio entertainment
industry; and

* may place us at a competitive disadvantage compared to other competitors.

The instruments governing our indebtedness contain covenants that, among other things, place certain limitations
on our ability to incur more debt, pay dividends, make distributions, make investments, repurchase stock, create liens,
enter into transactions with affiliates, enter into sale lease-back transactions, merge or consolidate, and transfer or sell
assets. Failure to comply with the covenants associated with this debt could result in an event of default, which, if not
cured or waived, could cause us to seek the protection of the bankruptcy laws, discontinue operations or seek a
purchaser for our business or assets.

Changes in consumer protection laws and their enforcement could damage our business.

We engage in extensive marketing efforts to attract and retain subscribers to our services. We employ a wide
variety of communications tools as part of our marketing campaigns, including telemarketing efforts; print, television,
radio and online advertising; and email solicitations.

Consumer protection laws, rules and regulations are extensive and have developed rapidly, particularly at the
State level. Consumer protection laws in certain jurisdictions cover nearly all aspects of our marketing efforts,
including the content of our advertising, the terms of consumer offers and the manner in which we communicate with
subscribers and prospective subscribers. We are engaged in considerable efforts to ensure that all our activities comply
with federal and state laws, rules and regulations relating to consumer protection, including laws relating to privacy.
Modifications to federal and state laws, rules and regulations concerning consumer protection, including decisions by
federal and state courts and agencies interpreting these laws, could have an adverse impact on our ability to attract and
retain subscribers to our services. While we monitor the changes in and interpretations of these laws in consumer-
related settlements and decisions, and while we believe that we are in material compliance with applicable laws, there
can be no assurances that new laws or regulations will not be enacted or adopted, preexisting laws or regulations will
not be more strictly enforced or that our varied operations will continue to comply with all applicable laws, which
might adversely affect our operations.

A Multistate Working Group of 28 State Attorneys General, led by the Attorney General of the State of Ohio, is
investigating certain of our consumer practices. The investigation focuses on practices relating to the cancellation of
subscriptions; automatic renewal of subscriptions; charging, billing, collecting, and refunding or crediting of payments
from consumers; and soliciting customers. A separate investigation into our consumer practices is being conducted by
the Attorney General of the State of Florida. In addition, the Attorney General of the State of Missouri has
commenced an action against us regarding our telemarketing practices to residents of the State of Missouri.

Our broadcast studios, terrestrial repeater networks, satellite uplink facilities or other ground facilities could be
damaged by natural catastrophes or terrorist activities.

An earthquake, tornado, flood, terrorist attack or other catastrophic event could damage our broadcast studios,
terrestrial repeater networks or satellite uplink facilities, interrupt our service and harm our business. We do not have
replacement or redundant facilities that can be used to assume the functions of our terrestrial repeater
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networks. We do have redundant facilities that can be used to assume immediately many of the functions of the
broadcast studios and satellite uplink facilities in the event of a catastrophic event.

Any damage to the satellites that transmit to our terrestrial repeater networks would likely result in degradation of
the affected service for some subscribers and could result in complete loss of service in certain or all areas. Damage to
our satellite uplink facilities could result in a complete loss of either of our services until we could transfer operations
to suitable back-up facilities.

Electromagnetic interference from others could damage our business.

Our satellite radio service may be subject to interference caused by other users of radio frequencies, such as RF
lighting, ultra-wideband technology and Wireless Communications Service (“WCS”) users. The FCC has approved
modifications to the rules governing the operations of WCS devices in the spectrum adjacent to satellite radio,
including rule changes that facilitate mobile broadband services in the WCS frequencies. We have opposed certain of
the changes out of a concern for their impact on the reception of satellite radio service; and have filed a petition with
the FCC asking the Commission to reconsider certain of the changes. We cannot predict the outcome of our petition
for reconsideration. The ultimate impact of certain of these rules changes on satellite radio reception is impossible to
predict and dependent on numerous factors outside of our control, such as the design and implementation of WCS
systems and devices, the applications deployed through WCS devices, and ultimately the number of WCS devices
ultimately adopted by consumers.

Our business may be impaired by third-party intellectual property rights.

Development of our systems has depended upon the intellectual property that we have developed, as well as
intellectual property licensed from third parties. If the intellectual property that we have developed or use is not
adequately protected, others will be permitted to and may duplicate portions of our satellite radio systems or services
without liability. In addition, others may challenge, invalidate, render unenforceable or circumvent our intellectual
property rights, patents or existing sublicenses or we may face significant legal costs in connection with defending and
enforcing those intellectual property rights. Some of the know-how and technology we have developed, and plan to
develop, is not now, nor will it be, covered by U.S. patents or trade secret protections. Trade secret protection and
contractual agreements may not provide adequate protection if there is any unauthorized use or disclosure. The loss of
necessary technologies could require us to obtain substitute technology of lower quality performance standards, at
greater cost or on a delayed basis, which could harm us.

Other parties may have patents or pending patent applications, which will later mature into patents or inventions
that may block our ability to operate our system or license technologies. We may have to resort to litigation to enforce
our rights under license agreements or to determine the scope and validity of other parties’ proprietary rights in the
subject matter of those licenses. This may be expensive. Also, we may not succeed in any such litigation.

Third parties may assert claims or bring suit against us for patent, trademark or copyright infringement, or for
other infringement or misappropriation of intellectual property rights. Any such litigation could result in substantial
cost, and diversion of effort and adverse findings in any proceeding could subject us to significant liabilities to third
parties; require us to seek licenses from third parties; block our ability to operate our systems or license our
technology; or otherwise adversely affect our ability to successfully develop and market our satellite radio systems.

Liberty Media Corporation has significant influence over our business and affairs and its interests may differ
from ours.

Liberty Media Corporation holds preferred stock that is convertible into 2,586,976,000 shares of common stock.
Pursuant to the terms of the preferred stock held by Liberty Media, we cannot take certain actions, such as certain
issuances of equity or debt securities, without the consent of Liberty Media. Additionally, Liberty Media has the right
to designate a corresponding percentage of our board of directors. As a result, Liberty Media has significant influence
over our business and affairs. The interests of Liberty Media may differ from our interests. The extent of Liberty
Media’s stock ownership in us also may have the effect of discouraging offers to acquire control of us.
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Our net operating loss carryforwards could be substantially limited if we experience an ownership change as
defined in the Internal Revenue Code.

We have generated a federal net operating loss carryforward of approximately $8.1 billion through the year ended
December 31, 2010, and we may generate net operating loss carryforwards in future years.

Section 382 of the Internal Revenue Code of 1986, as amended (the “Code”), contains rules that limit the ability
of a company that undergoes an ownership change, which is generally any change in ownership of more than 50% of
its stock over a three-year period, to utilize its net operating loss carryforwards and certain built-in losses recognized
in years after the ownership change. These rules generally operate by focusing on ownership changes among
stockholders owning directly or indirectly 5% or more of the stock of a company and any change in ownership arising
from a new issuance of stock by the company.

If we undergo an ownership change for purposes of Section 382 as a result of future transactions involving our
common stock, including purchases or sales of stock between 5% stockholders, our ability to use our net operating
loss carryforwards and to recognize certain built-in losses would be subject to the limitations of Section 382.
Depending on the resulting limitation, a significant portion of our net operating loss carryforwards could expire before
we would be able to use them. Our inability to utilize our net operating loss carryforwards could have a negative
impact on our long-term financial position and results of operations. We have adopted a shareholder rights plan
designed to preserve shareholder value and the value of certain tax assets primarily associated with net operating loss
carryforwards and built-in losses under Section 382 of the Code.

ITEM 1B. UNRESOLVED STAFF COMMENTS

None.

ITEM 2. PROPERTIES

Below is a list of the principal properties that we own or lease:

Location Purpose Own/Lease
New York, NY Corporate headquarters and studio/production Lease
facilities
New York, NY Office facilities Lease
Washington, DC Office and studio/production facilities Own
Washington, DC Office facilities and data center Own
Lawrenceville, NJ Office and technical/engineering facilities Lease
Deerfield Beach, FL Office and technical/engineering facilities Lease
Farmington Hills, MI Office and technical/engineering facilities Lease
Nashville, TN Studio/production facilities Lease
Vernon, NJ Technical/engineering facilities Own
Ellenwood, GA Technical/engineering facilities Lease

We also own or lease other small facilities that we use as offices for our advertising sales personnel, studios and
warehouse and maintenance space. These facilities are not material to our business or operations. We also lease
properties in Panama and Ecuador that we use as earth stations to command and control satellites.

In addition, we lease space at over 700 locations for use in connection with the terrestrial repeater networks that
support our satellite radio services. In general, these leases are for space on building rooftops and communications
towers. None of these individual leases is material to our business or operations.

ITEM 3. LEGAL PROCEEDINGS

State Consumer Investigations. A Multistate Working Group, led by the Attorney General of the State of Ohio
and joined by the Attorneys General of 27 other states, has commenced a multi-jurisdictional investigation
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into certain of our consumer practices. The investigation focuses on practices relating to the cancellation of
subscriptions; automatic renewal of subscriptions; charging, billing, collecting, and refunding or crediting of payments
from consumers; and soliciting customers.

A separate investigation into our consumer practices is being conducted by the Attorney General of the State of
Florida. In addition, in September 2010, the Attorney General of the State of Missouri commenced an action against
us in Missouri Circuit Court, Twenty-Second Judicial Circuit, St. Louis, Missouri, alleging violations of the Missouri
Telemarketing No-Call List Act. The suit seeks a permanent injunction prohibiting us from making, or causing to be
made, telephone solicitations to our subscribers in the State of Missouri who are on Missouri’s no-call list, statutory
penalties and reimbursement of costs. We believe our telemarketing activities to our subscribers in Missouri fully
comply with applicable law.

We are cooperating with these investigations and believe our consumer practices comply with all applicable
federal and state laws and regulations.

Carl Blessing et al. v. Sirius XM Radio Inc. A subscriber, Carl Blessing, filed a lawsuit against us in December
2009 in the United States District Court for the Southern District of New York. Mr. Blessing’s lawsuit has been
consolidated with substantially identical lawsuits brought by other subscribers. Mr. Blessing and 23 other plaintiffs
purport to represent all subscribers who were subject to: an increase in the price for additional-radio subscriptions
from $6.99 to $8.99; the imposition of the US Music Royalty Fee; and the elimination of our free streaming internet
service. Based on these pricing changes, the suit raises four claims. First, the suit claims the pricing changes show that
the Merger lessened competition or led to a monopoly in violation of the Clayton Act. Second, it claims that, for the
same reason, the Merger led to monopolization in violation of the Sherman Act. Third, it claims that our subscriber
service agreement misrepresents that the US Music Royalty Fee will be used exclusively to defray increases in royalty
costs incurred since the filing of the merger application with the FCC (and as permitted by the FCC order) in violation
of the consumer protection and unfair trade practice laws of 41 states and the District of Columbia. A fourth claim —
that the alleged misrepresentation violates the implied duty of good faith and fair dealing we owe our subscribers
under New York contract law — has been dismissed by the court. The complaint seeks monetary damages as well as
treble damages under the Clayton Act. Discovery in this matter is substantially complete and a trial has been
scheduled for May 2011. We believe that the plaintiffs’ claims are without merit and we are vigorously defending
ourselves in this litigation.

A stockholder, Mark Fialkov, also filed a shareholder derivative suit in January 2010 in the Supreme Court of the
State of New York claiming that, by allowing the price increases that prompted the Blessing litigation, our board of
directors breached its duty of loyalty to the corporation. The action names as defendants Sirius XM and fifteen
individuals — all directors or former directors of Sirius XM. This lawsuit has been stayed pending resolution of the
Blessing litigation.

Other Matters. In the ordinary course of business, we are a defendant in various lawsuits and arbitration
proceedings, including actions filed by subscribers, both on behalf of themselves and on a class action basis; former
employees; parties to contracts or leases; and owners of patents, trademarks, copyrights or other intellectual property.
None of these actions are, in our opinion, likely to have a material adverse effect on our business, financial condition
or results of operations.

ITEM 4. (REMOVED AND RESERVED)
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PART II

ITEM 5. MARKET FOR REGISTRANT’S COMMON EQUITY, RELATED STOCKHOLDER MATTERS AND
ISSUER PURCHASES OF EQUITY SECURITIES

Our common stock is traded on the Nasdaq Global Select Market under the symbol “SIRI.” The following table
sets forth the high and low sales price for our common stock, as reported by Nasdagq, for the periods indicated below:

High Low

Year ended December 31, 2009

First Quarter $0.43  $0.05

Second Quarter 0.63 0.30

Third Quarter 0.78 0.35

Fourth Quarter 0.69 0.51
Year ended December 31, 2010

First Quarter $1.18  $0.61

Second Quarter 1.25 0.84

Third Quarter 1.20 0.90

Fourth Quarter 1.69 1.18

On February 14, 2011, the closing sales price of our common stock on the Nasdaq Global Select Market was
$1.83 per share. On February 14, 2011, there were approximately 11,457 record holders of our common stock.

We have never paid cash dividends on our common stock. We currently intend to retain earnings, if any, for use
in our business and do not anticipate paying any cash dividends in the foreseeable future. Our ability to pay dividends
on our common stock is currently limited by the covenants under our debt agreements. See Note 11 to our
consolidated financial statements included in this report.
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COMPARISON OF CUMULATIVE TOTAL RETURNS

Set forth below is a graph comparing the cumulative performance of our common stock with the Standard &
Poor’s Composite-500 Stock Index, or the S&P 500, and the NASDAQ Telecommunications Index from
December 31, 2005 to December 31, 2010. The graph assumes that $100 was invested on December 31, 2005 in each
of our common stock, the S&P 500 and the NASDAQ Telecommunications Index. There were no dividends declared
during these periods.
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Stockholder Return Performance Table
Nasdaq
Telecommunications
Index S&P 500 Index Sirius XM Radio Inc.
December 31, 2005 $100.00 $100.00 $100.00
December 31, 2006 $127.76 $113.62 $ 52.84
December 31, 2007 $139.48 $117.63 $ 45.22
December 31, 2008 $ 79.53 $ 72.36 $ 1.79
December 31, 2009 $117.89 $ 89.33 $ 8.96
December 31, 2010 $122.52 $100.75 $ 24.33

23




Equity Compensation Plan Information

Number of
Securities to be

Number of
Securities
Remaining Available
for Future Issuance

Issued Upon Weighted-Average Under Equity
Exercise of Exercise Price Compensation
Outstanding of Outstanding Plans (Excluding
Options, Warrants Options, Warrants Securities Reflected
and Rights and Rights in Column (a))
Plan Category (a) (b) (c)
(Shares in thousands)
Equity compensation plans approved by security
holders 444291 $ 1.45 268,255
Equity compensation plans not approved by security
holders — — —
Total 444291 $ 1.45 268,255

ITEM 6. SELECTED FINANCIAL

DATA

Our selected financial data set forth below with respect to the consolidated statements of operations for the years
ended December 31, 2010, 2009 and 2008, and with respect to the consolidated balance sheets at December 31, 2010
and 2009, are derived from our audited consolidated financial statements included in Item 8 of this Annual Report on
Form 10-K. Our selected financial data set forth below with respect to the consolidated statements of operations for
the years ended December 31, 2007 and 2006, and with respect to the consolidated balance sheets at December 31,
2008, 2007 and 2006 are derived from our audited consolidated financial statements, which are not included in this
Annual Report on Form 10-K. This selected financial data should be read in conjunction with the Consolidated
Financial Statements and related notes thereto included in Item 8 of this Annual Report on Form 10-K and
“Management’s Discussion and Analysis of Financial Condition and Results of Operations” included in Item 7 of this

Annual Report on Form 10-K.

(In thousands, except per share data)

Statements of Operations Data:

Total revenue

Net income (loss)

Net income (loss) per share — basic

Net income (loss) per share — diluted

Weighted average common shares
outstanding — basic

Weighted average common shares
outstanding — diluted

Balance Sheet Data:

Cash and cash equivalents

Restricted investments

Total assets

Long-term debt, net of current portion

Stockholders’ equity (deficit)(3)

As of and for the Years Ended December 31,

2010 2009(1) 2008(1)(2) 2007 2006
$2,816,992  $2,472,638 $ 1,663,992 $ 922,066 $ 637,235
$ 43,055 $(538226) $(5,316,910) $ (565252) $(1,104,867)
$ 001 $ (0.15) $ (245 $ (039 $  (0.79)
$ 001 $ (015 $ (245 $ (039 $  (0.79)
3,693,259 3,585,864 2,169,489 1462967 1,402,619
6,391,071 3,585,864 2,169,489 1462967 1,402,619
$ 586,691 $ 383,480 $ 380,446 $ 438,820 $ 393,421
$ 339 $ 3,400 141250 $ 53,000 $ 77,850
$7,383,086  $7,322.206 $ 7,527,075 $1,687.231  $ 1,650,147
$3,021,763  $3,063.281  $ 2,820,781 $1,271,699 $ 1,059,368
$ 207,636 $ 95522 75,875 $ (792,737) $ (389,071)

(1) The 2009 and 2008 results and balances reflect the adoption of ASU 2009-15, Accounting for Own-Share Lending
Arrangements in Contemplation of Convertible Debt Issuance or Other Financing.

(2) The 2008 results and balances reflect the results and balances of XM Satellite Radio Holdings Inc. from the date of the Merger
and a $4,766,190 goodwill impairment charge.

(3) No cash dividends were declared or paid in any of the periods presented.
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ITEM 7. MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS
OF OPERATIONS

This Annual Report on Form 10-K contains forward-looking statements within the meaning of the federal
securities laws. Actual results and the timing of events could differ materially from those projected in forward-looking
statements due to a number of factors, including those described under “Item 1A — Risk Factors” and elsewhere in
this Annual Report. See “Special Note Regarding Forward-Looking Statements.”

(All dollar amounts referenced in this Item 7 are in thousands, unless otherwise stated)

Executive Summary

We broadcast our music, sports, news, talk, entertainment, traffic and weather channels in the United States on a
subscription fee basis through two proprietary satellite radio systems. Subscribers can also receive certain of our music
and other channels over the Internet, including through an application on Apple, Blackberry and Android-powered
mobile devices.

We have agreements with every major automaker (“OEMs”) to offer satellite radios as factory- or dealer-installed
equipment in their vehicles. We also distribute our satellite radios through retail locations nationwide and through our
websites. Satellite radio services are also offered to customers of certain daily rental car companies.

As of December 31, 2010, we had 20,190,964 subscribers. Our subscriber totals include subscribers under our
regular pricing plans; discounted pricing plans; subscribers that have prepaid, including payments either made or due
from automakers and dealers for subscriptions included in the sale or lease price of a vehicle; activated radios in daily
rental fleet vehicles; certain subscribers to our Internet services; and certain subscribers to our weather, traffic, data
and video services.

Our primary source of revenue is subscription fees, with most of our customers subscribing on an annual, semi-
annual, quarterly or monthly basis. We offer discounts for prepaid and long-term subscription plans, as well as
discounts for multiple subscriptions on each platform. We also derive revenue from activation and other subscription-
related fees, the sale of advertising on select non-music channels, the direct sale of satellite radios, components and
accessories, and other ancillary services, such as our Backseat TV, data and weather services.

In certain cases, automakers include a subscription to our radio services in the sale or lease price of new and
certified pre-owned vehicles. The length of these prepaid subscriptions varies, but is typically three to twelve months.
In many cases, we receive subscription payments from automakers in advance of the activation of our service. We also
reimburse various automakers for certain costs associated with satellite radios installed in their vehicles.

We also have an interest in the satellite radio services offered in Canada. Subscribers to the SIRIUS Canada
service and the XM Canada service are not included in our subscriber count.
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Actual Results of Operations

Set forth below are our results of operations for the year ended December 31, 2010 compared with the year ended
December 31, 2009 and the year ended December 31, 2009 compared with the year ended December 31, 2008.

Revenue:
Subscriber revenue, including effects of
rebates
Advertising revenue, net of agency fees
Equipment revenue
Other revenue

Total revenue
Operating expenses:
Revenue share and royalties
Programming and content
Customer service and billing
Satellite and transmission
Cost of equipment
Subscriber acquisition costs
Sales and marketing
Engineering, design and development
General and administrative
Impairment of goodwill
Depreciation and amortization
Restructuring, impairments and related costs
Total operating expenses
Income (loss) from operations
Other income (expense):
Interest expense, net of amounts capitalized
Loss on extinguishment of debt and credit
facilities, net
Interest and investment (loss) income
Other income
Total other expense
Income (loss) before income taxes
Income tax expense
Net income (loss)
Preferred stock beneficial conversion feature
Net income (loss) attributable to common
stockholders

nm — not meaningful

2010 vs 2009 2009 vs 2008
For the Years Ended December 31, Change Change

2010 2009 2008 Amount % Amount %
$2,414,174 $2,287,503 $ 1,548,919 $126,671 6% § 738,584  48%
64,517 51,754 47,190 12,763 25% 4,564 10%
71,355 50,352 56,001 21,003  42% (5,649)  (10)%
266,946 83,029 11,882 183,917 222% 71,147  599%
2,816,992 2472,638 1,663,992 344354  14% 808,646  49%
435,410 397,210 280,852 38,200 10% 116,358 41%
305,914 308,121 312,189  (2,207) ()% 4,068)  (1)%
241,680 234,456 165,036 7,224 3% 69,420 42%
80,947 84,033 59279  (3,086) (4% 24754 42%
35,281 40,188 46,091  (4,907) (12)% (5,903)  (13)%
413,041 340,506 371,343 72,535 21% (30,837)  (8)%
215454 228,956 231,937 (13,502)  (6)% 2.981)  (1)%
45,390 41,031 40,496 4,359 11% 535 1%
240,970 227,554 213,142 13,416 6% 14,412 7%

— — 4,766,190 — 0%  (4,766,190) nm
273,691 309,450 203,752 (35,759) (12)% 105,698 52%
63,800 32,807 10,434 30,993 94% 22,373 214%
2,351,578 2,244,312 6,700,741 107,266 5% _(4,456,429) (67)%
465,414 228,326 (5,036,749) 237,088 104% 5,265,075  105%
(295,643) (315,668)  (148,455) 20,025 6% (167,213) (113)%
(120,120) (267,646)  (98,203) 147,526  55%  (169,443) (173)%
(5,375) 5,576 (21,428) (10,951) (196)% 27,004 126%
3,399 3,355 (9,599) 44 1% 12,954  135%
(417,739) _ (574383) __ (277,685) 156,644  27% __ (296,698) (107)%
47,675 (346,057) (5,314,434) 393,732 114% 4,968,377 93%
(4,620)  (5,981) (476) 1361  23% (3,505) (142)%
43,055 (352,038) (5,316,910) 395,093 112% 4,964,872 93%
— _ (186,188) — 186,188 nm (186,188) nm

$ 43,055 $ (538,226) $(5,316,910) $581,281 108% $ 4,778,684 90%
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Total Revenue
Subscriber Revenue includes subscription fees, activation and other fees and the effects of rebates.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, subscriber revenue was $2,414,174 and
$2,287,503, respectively, an increase of 6%, or $126,671. The increase was primarily attributable to a 5%
increase in daily weighted average subscribers, an increase in the sale of “Best of”” programming, decreases in
discounts on multi-subscription and internet packages and a $32,159 decrease in the impact of purchase price
accounting adjustments attributable to acquired deferred subscriber revenues, partially offset by an increase in
the number of subscribers on promotional plans.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, subscriber revenue was $2,287,503 and
$1,548,919, respectively, an increase of 48%, or $738,584. The Merger was responsible for approximately
$670,870 of the increase and the remaining increase was primarily attributable to the sale of “Best of”
programming, decreases in discounts on multi-subscription packages, increased sales of internet packages and
higher average subscribers.

Future subscriber revenue will be dependent, among other things, upon the growth of our subscriber base,
conversion and churn rates, promotions, rebates offered to subscribers and corresponding take-rates, plan mix,
subscription prices and the identification of additional revenue streams from subscribers. The impact of purchase price
accounting adjustments attributable to acquired subscriber deferred revenues will continue to decline in absolute
amount and as a percentage of reported total subscriber revenues through 2013 as balances are earned over the
acquired subscription period.

Advertising Revenue includes the sale of advertising on our non-music channels, net of agency fees. Agency fees
are based on a contractual percentage of the gross advertising billing revenue.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, advertising revenue was $64,517 and
$51,754, respectively, an increase of 25%, or $12,763. The increase was primarily due to more effective sales
efforts and improvements in the national market for advertising.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, net advertising revenue was $51,754 and
$47,190, respectively, an increase of 10%, or $4,564. The increase was due to the inclusion of XM revenue
from the Merger, which was offset by a decrease in advertising revenue due to the economic environment in
2009.

Our advertising revenue is subject to fluctuation based on the effectiveness of our sales efforts and the national
economic environment. We expect advertising revenue to grow as our subscribers increase and national advertising
spend continues to increase.

Equipment Revenue includes revenue and royalties from the sale of satellite radios, components and accessories.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, equipment revenue was $71,355 and
$50,352, respectively, an increase of 42%, or $21,003. The increase was driven by royalties from increased
OEM installations and aftermarket radios and accessories.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, equipment revenue was $50,352 and
$56,001, respectively, a decrease of 10%, or $5,649. The decrease was primarily due to a decline in sales
through our direct to consumer distribution channel and lower product royalties, partially offset by the
inclusion of XM revenue for a full year.

We expect equipment revenue to fluctuate based on OEM installations for which we receive royalty payments for
our technology and, to a lesser extent, on the volume and mix of equipment sales in our direct to consumer business.
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Other Revenue includes the U.S. Music Royalty Fee, revenue from affiliates, content licensing fees and
syndication fees.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, other revenue was $266,946 and $83,029,
respectively. The $183,917 increase was primarily due to the full year impact of the U.S. Music Royalty Fee
introduced in the third quarter of 2009.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, other revenue was $83,029 and $11,882,
respectively, an increase of 599%, or $71,147. The increase was primarily due to the introduction of the
U.S. Music Royalty Fee in the third quarter of 2009 and the inclusion of XM revenue for a full year.

Future other revenues will be dependent upon revenues from affiliates, content and syndication fees, and the
monthly fee assessed for the U.S. Music Royalty Fee. The FCC’s order approving the Merger allows us to pass
through cost increases incurred since the filing of our FCC merger application as a result of statutorily or contractually
required payments to the music, recording and publishing industries for the performance of musical works and sound
recordings or for device recording fees.

Operating Expenses

Revenue Share and Royalties include distribution and content provider revenue share, advertising revenue share,
residuals and broadcast and web streaming royalties. Residuals are monthly fees paid based upon the number of
subscribers using satellite radios purchased from retailers. Advertising revenue share is recognized as a component of
revenue share and royalties in the period in which the advertising is broadcast.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, revenue share and royalties were $435,410
and $397,210, respectively, an increase of 10%, or $38,200. For the year ended December 31, 2010, revenue
share and royalties decreased as a percentage of total revenue. The increase was primarily attributable to a 12%
increase in our revenues subject to royalty and/or revenue sharing arrangements and an 8% increase in the
statutory royalty rate for the performance of sound recordings, partially offset by a decrease in the revenue
sharing rate with an automaker and a $18,187 increase in the benefit to earnings from the amortization of
deferred credits on executory contracts initially recognized in purchase price accounting associated with the
Merger.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, revenue share and royalties were $397,210
and $280,852, respectively, an increase of 41%, or $116,358. The increase was primarily attributable to the
inclusion of XM’s revenue share and royalty expense as a result of the Merger and an 8% increase in the
statutory royalty rate for the performance of sound recordings.

We expect our revenue sharing and royalty costs to increase as our revenues grow, as we expand our distribution
of satellite radios through automakers, and as a result of statutory increases in the royalty rate for the performance of
sound recordings. Under the terms of the Copyright Royalty Board’s decision, we paid royalties of 6.0%, 6.5% and
7.0% of gross revenues, subject to certain exclusions, for 2008, 2009 and 2010, respectively, and will pay royalties of
7.5% and 8.0% for 2011 and 2012, respectively. Our next rate setting proceeding before the Copyright Royalty Board
commenced in January 2011 and the results of that proceeding may have an impact on our results of operations. The
deferred credits on executory contracts initially recognized in purchase price accounting associated with the Merger
are expected to provide increasing benefits to revenue share and royalties through the expiration of the acquired
executory contracts, principally in 2012 and 2013.

Programming and Content includes costs to acquire, create and produce content and on-air talent costs. We have
entered into various agreements with third parties for music and non-music programming that require us to pay license
fees, share advertising revenue, purchase advertising on media properties owned or controlled by the licensor and pay
other guaranteed amounts.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, programming and content expenses were
$305,914 and $308,121, respectively, a decrease of 1%, or $2,207 and decreased as a percentage of total
revenue. The decrease was primarily due to savings in content agreements and production costs, partially offset
by increases in personnel costs, general operating expenses and a $14,503 reduction in the benefit to earnings
from purchase price accounting adjustments associated with the Merger attributable to the amortization of the
deferred credit on acquired programming executory contracts.
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* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, programming and content expenses were
$308,121 and $312,189, respectively, a decrease of $4,068, or 1% and decreased as a percentage of total
revenue. The increase from the inclusion of a full year of XM expense was offset by savings in content
agreements, personnel and on-air talent costs.

Our programming and content expenses are expected to decrease as various agreements expire and are renewed
or replaced on more cost effective terms. The impact of purchase price accounting adjustments associated with the
Merger attributable to the amortization of the deferred credit on acquired programming executory contracts will
continue to decline, in absolute amount and as a percentage of reported programming and content costs, through 2013.

Customer Service and Billing includes costs associated with the operation of third party customer service centers
and our subscriber management systems as well as bad debt expense.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, customer service and billing expenses were
$241,680 and $234,456, respectively, an increase of 3%, or $7,224 but decreased as a percentage of total
revenue. The increase was primarily due to higher call volume, partially offset by lower call center expenses as
a result of moving calls to lower cost locations.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, customer service and billing expenses were
$234,456 and $165,036, respectively, an increase of 42%, or $69,420 but decreased as a percentage of total
revenue. The increase was primarily due to the inclusion of XM’s customer and billing expense as a result of
the Merger and increased bad debt expense due to the economic environment during 2009.

We expect our customer care and billing expenses to increase as our subscriber base grows due to increased call
center operating costs, transaction fees and bad debt expense.

Satellite and Transmission consists of costs associated with the operation and maintenance of our satellites;
satellite telemetry, tracking and control systems; terrestrial repeater networks; satellite uplink facilities; and broadcast
studios.

e 2010 vs. 2009: For the years ended December 31, 2010 and 2009, satellite and transmission expenses were
$80,947 and $84,033, respectively, a decrease of 4%, or $3,086 but decreased as a percentage of total revenue.
The decrease was primarily due to savings in repeater expenses, partially offset by increased satellite insurance
costs related to our FM-5 satellite.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, satellite and transmission expenses were
$84,033 and $59,279, respectively, an increase of 42%, or $24,754 but decreased as a percentage of total
revenue. The increase was primarily due to the inclusion of XM’s satellite and transmission expense, partially
offset by decreases due to the elimination of contracts, decommissioned repeater sites and a decrease in
streaming costs.

We expect satellite and transmission expenses to decline as a result of decreasing operating costs associated with
our in-orbit satellite fleet and repeater network optimization.

Cost of Equipment includes costs from the sale of satellite radios, components and accessories and provisions for
inventory allowance attributable to products purchased for resale in our direct to consumer distribution channels.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, cost of equipment was $35,281 and
$40,188, respectively, a decrease of 12%, or $4,907 and decreased as a percentage of total revenue. The
decrease was primarily due to lower inventory write-downs, lower sales through distributors and reduced costs
to produce aftermarket radios.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, cost of equipment was $40,188 and
$46,091, respectively, a decrease of 13%, or $5,903 and decreased as a percentage of total revenue. The
decrease was primarily due to lower sales volume through our direct to consumer channel, lower inventory
related charges and lower product and component sales, partially offset by the inclusion of XM’s cost of
equipment expense as a result of the Merger.
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We expect cost of equipment to vary with changes in sales, supply chain management, and inventory valuations.

Subscriber Acquisition Costs include hardware subsidies paid to radio manufacturers, distributors and
automakers, including subsidies paid to automakers who include a satellite radio and subscription to our service in the
sale or lease price of a new or certified pre-owned vehicle; subsidies paid for chip sets and certain other components
used in manufacturing radios; device royalties for certain radios; commissions paid to retailers and automakers as
incentives to purchase, install and activate satellite radios; product warranty obligations; and provisions for inventory
allowances attributable to inventory consumed in our OEM and retail distribution channels. The majority of subscriber
acquisition costs are incurred and expensed in advance of, or concurrent with, acquiring a subscriber. Subscriber
acquisition costs do not include advertising, loyalty payments to distributors and dealers of satellite radios and revenue
share payments to automakers and retailers of satellite radios.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, subscriber acquisition costs were $413,041
and $340,506, respectively, an increase of 21%, or $72,535 and increased as a percentage of total revenue. The
increase was primarily a result of the 25% increase in gross subscriber additions and higher subsidies related to
the 49% increase in OEM installations, partially offset by lower OEM subsidies per vehicle and an $18,275
increase in the benefit to earnings from the amortization of the deferred credit for acquired executory contracts
recognized in purchase price accounting associated with the Merger.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, subscriber acquisition costs were $340,506
and $371,343, respectively, a decrease of 8%, or $30,837 and decreased as a percentage of total revenue. The
decrease was primarily a result of lower OEM subsidies and chip set costs, decreases in production of certain
radios and lower aftermarket inventory charges in the year ended December 31, 2009 compared to the year
ended December 31, 2008, partially offset by the inclusion of XM’s subscriber acquisition costs as a result of
the Merger.

We expect total subscriber acquisition costs to fluctuate with increases or decreases in OEM installations, which
are driven by OEM manufacturing and penetration rates, and changes in our gross subscriber additions. Declines in the
cost of subsidized radio components will also impact total subscriber acquisition costs. The impact of purchase price
accounting adjustments associated with the Merger attributable to the amortization of the deferred credit for acquired
executory contracts will vary, in absolute amount and as a percentage of reported subscriber acquisition costs, through
the expiration of the acquired contracts, primarily in 2013. We intend to continue to offer subsidies, commissions and
other incentives to acquire subscribers.

Sales and Marketing includes costs for advertising, media and production, including promotional events and
sponsorships; cooperative marketing; customer retention and personnel. Cooperative marketing costs include fixed
and variable payments to reimburse retailers and automakers for the cost of advertising and other product awareness
activities performed on our behalf.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, sales and marketing expenses were
$215,454 and $228,956, respectively, a decrease of 6%, or $13,502 and decreased as a percentage of total
revenue. The decrease was primarily due to reductions in consumer advertising, event marketing and third
party distribution support expenses, partially offset by additional cooperative marketing and personnel costs.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, sales and marketing expenses were
$228,956 and $231,937, respectively, a decrease of 1%, or $2,981 and decreased as a percentage of total
revenue. The decrease was due to reductions in consumer advertising and cooperative marketing, personnel
costs and third party distribution support expenses, partially offset by the inclusion of XM’s sales and
marketing expense.

We expect sales and marketing expenses to increase as we increase advertising and promotional initiatives to
attract new subscribers in existing and new distribution channels, and launch and expand programs to retain our
subscribers.
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Engineering, Design and Development includes costs to develop chip sets and new products, research and
development for broadcast information systems and costs associated with the incorporation of our radios into vehicles
manufactured by automakers.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, engineering, design and development
expenses were $45,390 and $41,031, respectively, an increase of 11%, or $4,359 but remained flat as a
percentage of total revenue. The increase was primarily due to higher personnel, overhead and aftermarket
product development costs.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, engineering, design and development
expenses were $41,031 and $40,496, respectively, an increase of 1%, or $535 but decreased as a percentage of
total revenue. The increase was primarily due to the inclusion of XM’s engineering, design and development
expenses, partially offset by lower costs associated with development, tooling and testing of radios as well as
lower personnel costs.

We expect engineering, design and development expenses to increase in future periods as we develop our next
generation chip sets and products.

General and Administrative includes rent and occupancy, finance, legal, human resources, information
technology and investor relations costs.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, general and administrative expenses were
$240,970 and $227,554, respectively, an increase of 6%, or $13,416 but decreased as a percentage of total
revenue. The increase was primarily due to increased personnel and legal costs, partially offset by lower share-
based payment expense.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, general and administrative expenses were
$227,554 and $213,142, respectively, an increase of 7%, or $14,412 but decreased as a percentage of total
revenue. The increase was primarily due to the impact of the Merger, offset by lower costs for certain merger,
litigation and regulatory matters.

We expect our general and administrative expenses to increase in future periods primarily as a result of increased
information technology and personnel costs to support the growth of our business, as well as rising legal costs.

Impairment of Goodwill is recorded when the carrying value of goodwill exceeds the implied fair value of
goodwill.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, we did not record any impairment of
goodwill.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, impairment of goodwill was $0 and
$4,766,190, respectively.

Depreciation and Amortization represents the systematic recognition in earnings of the acquisition cost of assets
used in operations, including our satellite constellations, property, equipment and intangible assets, over their
estimated service lives.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, depreciation and amortization expense was
$273,691 and $309,450, respectively, a decrease of 12%, or $35,759 and decreased as a percentage of total
revenue. The decrease was primarily due to a $38,136 reduction in the depreciation of acquired satellite
constellation and amortization of subscriber relationships, partially offset by depreciation recognized on
additional assets placed in-service.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, depreciation and amortization expense was
$309,450 and $203,752, respectively, an increase of 52%, or $105,698 and increased as a percentage of total
revenue. The increase was primarily due to the impact of the Merger.

We expect depreciation and amortization expenses to increase in future periods as we recognize depreciation
expense on our recently launched satellite, XM-5, and complete the construction and launch of our FM-6 satellite,
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which will be partially offset by reduced depreciation and amortization associated with the stepped-up basis in assets
acquired in the Merger (including intangible assets, satellites, property and equipment) through the end of their
estimated service lives, principally through 2017.

Restructuring, Impairments and Related Costs represents charges related to the re-organization of our staff and
restructuring of contracts, as well as charges related to the impairment of assets when those costs are deemed to
provide no future benefit.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, restructuring, impairments and related costs
was $63,800 and $32,807, respectively, an increase of 94%, or $30,993. The increase was primarily due to the
impairment of our FM-4 satellite, due to the launch of XM-5 in the fourth quarter of 2010, and contract
termination costs in the year ended December 31, 2010 compared to losses incurred on capitalized installment
payments which were expected to provide no future benefit due to the counterparty’s bankruptcy filing in the
year ended December 31, 2009.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, restructuring, impairments and related costs
was $32,807 and $10,434, respectively, an increase of 214%, or $22,373. The increase was primarily due to
losses incurred on capitalized installment payments which were expected to provide no future benefit due to the
counterparty’s bankruptcy filing in the year ended December 31, 2009 compared to Merger related
restructuring charges in the year ended December 31, 2008.

Other Income (Expense)

Interest Expense, Net of Amounts Capitalized, includes interest on outstanding debt, reduced by interest
capitalized in connection with the construction of our satellites and related launch vehicles.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, interest expense was $295,643 and
$315,668, respectively, a decrease of 6%, or $20,025. The decrease was primarily due to decreases in the
weighted average interest rate on our outstanding debt in the year ended December 31, 2010 compared to the
year ended December 31, 2009 and the redemption of XM’s 10% Senior PIK Secured Notes due 2011 on
June 1, 2010.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, interest expense was $315,668 and
$148,455, respectively, an increase of 113%, or $167,213. Interest expense increased significantly as a result of
the Merger, due to additional debt and higher interest rates. Increases in interest expense were partially offset
by the capitalized interest associated with satellite construction and related launch vehicles.

Loss on Extinguishment of Debt and Credit Facilities, Net, includes losses incurred as a result of the conversion
and retirement of certain debt.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, loss on extinguishment of debt and credit
facilities, net, was $120,120 and $267,646, respectively, a decrease of 55%, or $147,526. During the year
ended December 31, 2010, the loss was incurred on the repayment of our Senior Secured Term Loan due 2012
and 9.625% Senior Notes due 2013 and XM’s 10% Senior PIK Secured Notes due 2011 and 9.75% Senior
Notes due 2014, as well as the partial repayment of XM’s 11.25% Senior Secured Notes due 2013 and our
3.25% Convertible Notes due 2011. During the year ended December 31, 2009, the loss was incurred on the
retirement of our 2.5% Convertible Notes due 2009, the extinguishment of our Term Loan and Purchase
Money Loan with Liberty Media, the repayment of the XM’s Amended and Restated Credit Agreement due
2011, the partial repayment of XM’s 10% Convertible Senior Notes due 2009 and the termination of XM’s
Second Lien Credit Agreement.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, loss on extinguishment of debt and credit
facilities, net, was $267,646 and $98,203, respectively, an increase of 173%, or $169,443. During the year
ended December 31, 2009, the loss was incurred on the retirement of our 2.5% Convertible Notes due 2009, the
extinguishment of our Term Loan and Purchase Money Loan with Liberty Media, the repayment of XM’s
Amended and Restated Credit Agreement due 2011, the partial repayment of XM’s 10% Convertible Senior
Notes due 2009 and the termination of XM’s Second Lien Credit Agreement. During the year ended
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December 31, 2008, the loss was incurred on the partial induced conversion of our 2.5% Convertible Notes due
20009.

Interest and Investment Income (Loss) includes realized gains and losses, dividends, interest income, our share of
SIRIUS Canada’s and XM Canada’s net losses and losses recorded from investments in those entities, as well as debt
instruments issued by XM Canada, when the fair value of those instruments falls below carrying value and the decline
is determined to be other than temporary.

e 2010 vs. 2009: For the years ended December 31, 2010 and 2009, interest and investment (loss) income was
($5,375) and $5,576, respectively, a decrease of 196%, or $10,951. The decrease in income was primarily
attributable to higher net losses at XM Canada and SIRIUS Canada and a decrease in payments received from
SIRIUS Canada in excess of the carrying value of our investments, partially offset by the gain on sale of
auction rate securities during the year ended December 31, 2010. In addition, we recorded an impairment
charge on our investment in XM Canada during the year ended December 31, 2009.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, interest and investment (loss) income was
$5,576 and ($21,428), respectively, an increase of 126%, or $27,004. The increase was attributable to payments
received from SIRIUS Canada in excess of the carrying value of our investment, decreases in our share of XM
Canada’s net loss and decreases in impairment charges related to our investment in XM Canada for the year
ended December 31, 2009 compared to the year ended December 31, 2008, partially offset by increases in our
share of SIRIUS Canada’s net loss, lower interest rates in 2009 and a lower average cash balance.

Income Taxes

Income Tax Expense primarily represents the deferred tax liability related to the difference in accounting for our
FCC licenses, which are amortized over 15 years for tax purposes but not amortized for book purposes in accordance
with GAAP and foreign withholding taxes on royalty income.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, income tax expense was $4,620 and $5,981,
respectively, a decrease of 23%, or $1,361 primarily related to a decrease in the applicable tax rate and foreign
withholding taxes on royalty income.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, income tax expense was $5,981 and $2,476,
respectively, an increase of 142%, or $3,505 primarily related to the inclusion of XM.
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Subscriber Data

The following table contains actual subscriber data for the years ended December 31, 2010 and 2009,
respectively, and adjusted subscriber data for the year ended December 31, 2008. The subscriber data for the year
ended December 31, 2008 has been adjusted to include XM results:

Unaudited
For the Years Ended December 31,
2010 2009 2008
(Actual) (Actual) (Adjusted)
Beginning subscribers 18,772,758 19,003,856 17,348,622
Gross subscriber additions 7,768,827 6,208,482 7,710,306
Deactivated subscribers (6,350,621)  (6,439,580)  (6,055,072)
Net additions 1,418,206 (231,098) 1,655,234
Ending subscribers 20,190,964 18,772,758 19,003,856
Retail 6,947,830 7,725,750 8,905,087
OEM 13,104,972 10,930,952 9,995,953
Rental 138,162 116,056 102,816
Ending subscribers 20,190,964 18,772,758 19,003,856
Self-pay 16,686,799 15,703,932 15,549,657
Paid promotional 3,504,165 3,068,826 3,454,199
Ending subscribers 20,190,964 18,772,758 19,003,856
Retail (777,920)  (1,179,452) (333,628)
OEM 2,174,020 935,114 1,962,685
Rental 22,106 13,240 26,177
Net additions 1,418,206 (231,098) 1,655,234
Self-pay 982,867 154,275 1,676,311
Paid promotional 435,339 (385,373) (21,077)
Net additions 1,418,206 (231,098) 1,655,234
Daily weighted average number of subscribers 19,385,055 18,529,696 18,373,274
Average self-pay monthly churn(1) 1.9% 2.0% 1.8%
Conversion rate(2) 46.2% 45.4% 47.5%

Note: See pages 46 through 53 for footnotes.

Subscribers. At December 31, 2010, we had 20,190,964 subscribers, an increase of 1,418,206 subscribers, or
8%, from the 18,772,758 subscribers as of December 31, 2009.

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, net additions were 1,418,206 and
(231,098), respectively, an increase in net additions of 1,649,304. The improvement was due to the 25%
increase in gross subscriber additions, primarily resulting from an increase in U.S. light vehicle sales, new
vehicle penetration and returning activations.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, net additions were (231,098) and
1,655,234, respectively, a decrease in net additions of 1,886,332. The decline was due to a decrease in gross
subscriber additions of 19% and an increase in deactivated subscribers of 6%, both of which were impacted by
the economic environment during 2009. The decrease in net additions was primarily attributable to fewer
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paid promotional trials due to the decline in North American auto sales and an increase in the average self-
pay monthly churn rate from 1.8% in 2008 to 2.0% in 2009.

Average Self-pay Monthly Churn is derived by dividing the monthly average of self-pay deactivations for the
quarter by the average self-pay subscriber balance for the quarter. (See accompanying footnotes on pages 46 through
53 for more details.)

e 2010 vs. 2009: For the years ended December 31, 2010 and 2009, our average self-pay monthly churn rate
was 1.9% and 2.0%, respectively. The decrease was due to an improving economy, the success of retention and
win-back programs and reductions in non-pay cancellation rates.

e 2009 vs. 2008: For the years ended December 31, 2009 and 2008, our average self-pay monthly churn rate
was 2.0% and 1.8%, respectively. The increase was due to the economic environment during 2009 which drove
reductions in consumer discretionary spending, combined with subscriber response to our decreases in
discounts on multi-subscription and internet packages, channel line-up changes in 2008 and the introduction of
the U.S. Music Royalty Fee in the third quarter of 2009.

Conversion Rate is the percentage of owners and lessees of new vehicles that receive our service and convert to
become self-paying subscribers after an initial promotional period. (See accompanying footnotes on pages 46 through
53 for more details.)

e 2010 vs. 2009: For the years ended December 31, 2010 and 2009, our conversion rate was 46.2% and 45.4%,
respectively. The increase was primarily due to marketing to promotional period subscribers and an improving
economy.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, our conversion rate was 45.4% and 47.5%,
respectively. The decrease was primarily due to a reduction in consumer discretionary spending resulting from
the economic environment during 2009.

The discussion of operating results below excludes the effects of stock-based compensation and purchase price
accounting adjustments associated with the Merger. Financial measures and metrics previously reported as “pro
forma” have been renamed “adjusted.”

Adjusted Results of Operations

In this section, we present certain financial performance measures that are not calculated and presented in
accordance with generally accepted accounting principles in the United States of America (“Non-GAAP”). These
Non-GAAP financial measures include: average monthly revenue per subscriber, or ARPU; subscriber acquisition
cost, or SAC, per gross subscriber addition; customer service and billing expenses, per average subscriber; free cash
flow; adjusted total revenue; and adjusted EBITDA. These measures include the historical results of operations of XM
and exclude the impact of certain purchase price accounting adjustments. We use these Non-GAAP financial measures
to manage our business, set operational goals and as a basis for determining performance-based compensation for our
employees.

The purchase price accounting adjustments include the elimination of the earnings benefit of deferred revenue
associated with the investment in XM Canada, the recognition of subscriber revenues not recognized in purchase price
accounting and the elimination of the earnings benefit of deferred credits on executory contracts, which are primarily
attributable to third party arrangements with an OEM and programming providers.

Our adjusted EBITDA also reallocates share-based payment expense from functional operating expense line
items to a separate line within operating expenses. We believe the exclusion of share-based payment expense from
functional operating expenses is useful given the significant variation in expense that can result from changes in the
fair market value of our common stock, the effect of which is unrelated to the operational conditions that give rise to
variations in the components of our operating costs.

We believe these Non-GAAP financial measures provide useful information to investors regarding our financial
condition and results of operations. We believe investors find these Non-GAAP financial performance measures
useful in evaluating our core trends because it provides a direct view of our underlying contractual costs.
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We believe investors use our current and projected adjusted EBITDA to estimate our current or prospective enterprise
value and to make investment decisions. By providing these Non-GAAP financial measures, together with the
reconciliations to the most directly comparable GAAP measure, we believe we are enhancing investors understanding
of our business and our results of operations. These Non-GAAP financial measures should be viewed in addition to,
and not as an alternative for or superior to, our reported results prepared in accordance with GAAP. Please refer to the
footnotes (pages 46 through 53) for a further discussion of such Non-GAAP financial measures and reconciliations to
the most directly comparable GAAP measure.

The following table contains our key operating metrics based on our unaudited adjusted results of operations for
the years ended December 31, 2010, 2009 and 2008, respectively:

Unaudited Adjusted
For the Years Ended December 31,
2010 2009 2008

(In thousands, except for per subscriber amounts)

ARPU(3) $ 11.73 $ 10.95 $ 10.56
SAC, per gross subscriber addition(4) $ 59 $ 63 $ 74
Customer service and billing expenses, per average subscriber(5) $ 1.03 $ 1.05 $ 1.11
Free cash flow(6) $ 210,481 $ 185319 $ (551,771)
Adjusted total revenue(8) $2,838,898 $2,526,703 $2,436,740
Adjusted EBITDA(7) $ 626288  $ 462,539  $ (136,298)

Note: See pages 46 through 53 for footnotes.

ARPU is derived from total earned subscriber revenue, net advertising revenue and other subscription-related
revenue, net of purchase price accounting adjustments, divided by the number of months in the period, divided by the
daily weighted average number of subscribers for the period. (See accompanying footnotes on pages 46 through 53 for
more details.)

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, ARPU was $11.73 and $10.95,
respectively. The increase was driven primarily by the full year impact of the U.S. Music Royalty Fee
introduced in the third quarter of 2009, increased revenues from the sale of “Best of”” programming, decreases
in discounts on multi-subscription and internet packages, and increased net advertising revenue, partially offset
by an increase in the number of subscribers on promotional plans.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, ARPU was $10.95 and $10.56,
respectively. The increase in subscriber revenue was driven mainly by the introduction of the U.S. Music
Royalty Fee in the third quarter of 2009, the sale of “Best of” programming, decreases in discounts on multi-
subscription and internet packages, partially offset by lower advertising revenue.

SAC, Per Gross Subscriber Addition is derived from subscriber acquisition costs and margins from the direct sale
of radios and accessories, excluding share-based payment expense and purchase price accounting adjustments, divided
by the number of gross subscriber additions for the period. (See accompanying footnotes on pages 46 through 53 for
more details.)

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, SAC, per gross subscriber addition was $59
and $63, respectively. The decrease was primarily due to lower per radio subsidy rates for certain OEMs and
growth in subscriber reactivations and royalties from radio manufacturers compared to the year ended
December 31, 2009, partially offset by a 49% increase in OEM production with factory-installed satellite
radios.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, SAC, per gross subscriber addition was $63
and $74, respectively. The decrease was primarily driven by lower OEM subsidies, fewer OEM installations
relative to gross subscriber additions and lower aftermarket inventory charges in the year ended December 31,
2009 compared to the year ended December 31, 2008.
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Customer Service and Billing Expenses, Per Average Subscriber is derived from total customer service and
billing expenses, excluding share-based payment expense and purchase price accounting adjustments, divided by the
number of months in the period, divided by the daily weighted average number of subscribers for the period. (See
accompanying footnotes on pages 46 through 53 for more details.)

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, customer service and billing expenses, per
average subscriber was $1.03 and $1.05, respectively. The decrease was primarily due to lower call center
expenses as a result of moving calls to lower cost locations, partially offset by higher call volume.

e 2009 vs. 2008: For the years ended December 31, 2009 and 2008, customer service and billing expenses, per
average subscriber was $1.05 and $1.11, respectively. The decrease was primarily due to decreases in
personnel costs and customer call center expenses.

Free Cash Flow includes the net cash provided by (used in) operations, additions to property and equipment,
merger related costs and restricted and other investment activity. (See accompanying footnotes on pages 46 through 53
for more details.)

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, free cash flow was $210,481 and $185,319,
respectively, an increase of $25,162. Net cash provided by operating activities increased $79,065 to $512,895
for the year ended December 31, 2010 compared to the $433,830 provided by operations for the year ended
December 31, 2009. Capital expenditures for property and equipment for the year ended December 31, 2010
increased $63,357 to $311,868 compared to $248,511 for the year ended December 31, 2009. The increase in
net cash provided by operating activities was primarily the result of growth in deferred revenue and changes in
net assets. The increase in capital expenditures for the year ended December 31, 2010 was primarily the result
of satellite construction and launch expenditures for our XM-5 and FM-6 satellites.

* 2009 vs. 2008: For the years ended December 31, 2009 and 2008, free cash flow was $185,319 and
($551,771), respectively, an increase of $737,090. Net cash provided by (used in) operating activities increased
$837,713 to $433,830 for the year ended December 31, 2009 compared to the ($403,883) used in operations for
the year ended December 31, 2008. Capital expenditures for property and equipment, merger related costs, and
restricted and other investment activity for the year ended December 31, 2009 increased $100,623 to $248,511
compared to $147,888 for the year ended December 31, 2008. The increase in net cash provided by operating
activities was primarily the result of growth in deferred revenue and changes in net assets. The increase in
capital expenditures for the year ended December 31, 2009 was primarily the result of satellite construction and
launch expenditures for our FM-4 and XM-5 satellites.
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Adjusted Total Revenue. Our adjusted total revenue includes the recognition of deferred subscriber revenues
acquired in the Merger that are not recognized in our results under purchase price accounting and the elimination of
the benefit in earnings from deferred revenue associated with our investment in XM Canada acquired in the Merger.
(See the accompanying footnotes on pages 46 through 53 for more details.)

Unaudited
For the Years Ended December 31,
2010 2009 2008
Revenue:
Subscriber revenue, including effects of rebates $2.414,174 $2,287,503 $1,548,919
Advertising revenue, net of agency fees 64,517 51,754 47,190
Equipment revenue 71,355 50,352 56,001
Other revenue 266,946 83,029 11,882
Predecessor financial information:
Subscriber revenue, including effects of rebates — — 670,870
Advertising revenue, net of agency fees — — 22,743
Equipment revenue — — 13,397
Other revenue — — 24,184
Purchase price accounting adjustments:
Subscriber revenue, including effects of rebates 14,655 46,814 38,533
Other revenue 7,251 7,251 3,021
Adjusted total revenue $2,838,898  $2,526,703 $2,436,740

* 2010 vs. 2009: Our adjusted total revenue increased 12%, or $312,195, in the year ended December 31, 2010
compared to the year ended December 31, 2009. Subscriber revenue increased 4%, or $94,512, in the year
ended December 31, 2010 compared to the year ended December 31, 2009. The increase in subscriber revenue
was driven by the increase in subscribers as well as an increase in the sale of “Best of” programming and the
decreases in discounts on multi-subscription and internet packages, partially offset by an increase in the
number of subscribers on promotional plans. Advertising revenue increased 25%, or $12,763, in the year ended
December 31, 2010 compared to the year ended December 31, 2009. The increase in advertising revenue was
driven by more effective sales efforts and improvements in the national market for advertising. Equipment
revenue increased 42%, or $21,003, in the year ended December 31, 2010 compared to the year ended
December 31, 2009. The increase in equipment revenue was driven by royalties from increased OEM
installations. Other revenue increased $183,917 in the year ended December 31, 2010 compared to the year
ended December 31, 2009. The increase in other revenue was driven by the introduction of the U.S. Music
Royalty Fee in the third quarter of 2009.

* 2009 vs. 2008: Our adjusted total revenue increased 4%, or $89,963, in the year ended December 31, 2009
compared to the year ended December 31, 2008. Subscriber revenue increased 3%, or $75,995, in the year
ended December 31, 2009 compared to the year ended December 31, 2008. The increase in subscriber revenue
was driven by the sale of “Best of” programming, decreases in discounts on multi-subscription packages,
increased sales of internet packages and higher average subscribers. Advertising revenue decreased 26%, or
$18,179, in the year ended December 31, 2009 compared to the year ended December 31, 2008. The decrease
in advertising revenue was driven by the economic environment. Equipment revenue decreased 27%, or
$19,046, in the year ended December 31, 2009 compared to the year ended December 31, 2008. The decrease
in equipment revenue was driven by declines in sales through our direct to consumer distribution channel and
lower product and component sales offset by higher product royalties. Other revenue increased 131%, or
$51,193, in the year ended December 31, 2009 compared to the year ended December 31, 2008. The increase in
other revenue was driven by the introduction of the U.S. Music Royalty Fee in the third quarter of 2009.
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Adjusted EBITDA. EBITDA is defined as net income (loss) before interest and investment income (loss);
interest expense, net of amounts capitalized; income tax expense and depreciation and amortization. Adjusted
EBITDA removes the impact of other income and expense, losses on extinguishment of debt as well as certain other
charges, such as, goodwill impairment; restructuring, impairments and related costs; certain purchase price accounting
adjustments and share-based payment expense. (See the accompanying footnotes on pages 46 through 53 for more
details):

Unaudited
For the Years Ended December 31,
2010 2009 2008
Adjusted EBITDA $626,288  $462,539  $(136,298)

* 2010 vs. 2009: For the years ended December 31, 2010 and 2009, adjusted EBITDA was $626,288 and
$462,539, respectively, an increase of 35%, or $163,749. The increase was primarily due to an increase of
12%, or $312,195, in revenues, partially offset by an increase of 7%, or $148,446, in expenses included in
adjusted EBITDA. The increase in revenue was primarily due to the increase in our subscriber base and the
introduction of the U.S. Music Royalty Fee in the third quarter of 2009, as well as increased advertising and
equipment revenue, decreases in discounts on multi-subscription and internet packages, and an increase in the
sale of “Best of” programming, partially offset by an increase in the number of subscribers on promotional
plans. The increase in expenses was primarily driven by higher subscriber acquisition costs related to the 25%
increase in gross additions and higher revenue share and royalties expenses associated with growth in revenues
subject to revenue sharing and royalty arrangements.

* 2009 vs. 2008: For the years ended December 31, 2010 and 2009, adjusted EBITDA was $462,539 and
($136,298), respectively, an increase of 439%, or $598,837. The increase was primarily due to an increase of
4%, or $89,963, in revenues and a decrease of 20%, or $508,874, in expenses included in adjusted EBITDA.
The increase in revenue was primarily due to an increase in weighted average subscribers as well as decreases
in discounts on multi-subscription and internet packages, the introduction of the U.S. Music Royalty Fee in the
third quarter of 2009 and the sale of “Best of” programming, partially offset by decreased equipment revenue.
The decreases in expenses were primarily driven by lower subscriber acquisition costs, lower sales and
marketing discretionary spend, savings in programming and content expenses, and lower legal and consulting
costs in general and administrative expenses.
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Liquidity and Capital Resources

Cash Flows for the Year Ended December 31, 2010 Compared with the Year Ended December 31, 2009 and Year
Ended December 31, 2009 Compared with the Year Ended December 31, 2008

As of December 31, 2010 and 2009, we had $586,691 and $383,489, respectively, in cash and cash equivalents.
The following table presents a summary of our cash flow activity for the periods set forth below:

For the Years Ended December 31,

2010 2009 2008 2010 vs. 2009 2009 vs. 2008

Net cash provided by (used in) operating

activities $ 512,895 $433,830 $(152,797) $ 79,065 § 586,627
Net cash (used in) provided by investing

activities (302,414) (248,511) 728,425 (53,903) (976,936)
Net cash used in financing activities (7,279) (182,276) (634,002) 174,997 451,726
Net increase (decrease) in cash and cash

equivalents 203,202 3,043 (58,374) 200,159 61,417
Cash and cash equivalents at beginning of

period 383,489 380,446 438,820 3,043 (58,374)
Cash and cash equivalents at end of period $ 586,691 § 383,489 §380,446 § 203,202 § 3,043

Cash Flows Provided by (Used in) Operating Activities

Cash provided by operating activities increased by $79,065, or 18%, to $512,895 for the year ended
December 31, 2010 from $433,830 for the year ended December 31, 2009. Cash provided by operating activities
increased by $586,627, or 384%, to $433,830 for the year ended December 31, 2009 from cash used in operating
activities of $152,797 for the year ended December 31, 2008. The primary drivers of our operating cash flow growth
have been improvements in profitability and changes in operating assets and liabilities.

* Our net income (loss) was $43,055, ($352,038) and ($5,316,910) for the years ended December 31, 2010, 2009
and 2008, respectively. Our revenue growth has been primarily due to growth in our subscriber revenues which
increased by $126,671, or 6%, and $738,584, or 48% (including the impact of the Merger), for the years ended
December 31, 2010 and 2009, respectively. Included in the net loss for 2008 was a $4,766,190 charge related to
the impairment of goodwill.

* Net non-cash adjustments to net income (loss) were $357,743, $566,524 and $5,142,961 for the years ended
December 31, 2010, 2009 and 2008, respectively. Significant components of non-cash expenses, and their
impact on cash flows from operating activities, include the following:

For the Years Ended December 31,

2010 2009 2008
Depreciation and amortization $ 273,691 $ 309,450 $ 203,752
Impairment of goodwill — — 4,766,190
Restructuring, impairments and related costs 66,731 26,964 —
Loss on extinguishment of debt and credit facilities, net 120,120 267,646 98,203
Share-based payment expense 60,437 73,981 87,405
Other non-cash purchase price adjustments (250,727) (202,054) (68,330)

Depreciation and amortization expense is expected to increase in future periods as we recognize depreciation
expense on our recently launched satellite, XM-5, and complete the construction and launch of our FM-6 satellite.

During 2008, we recorded a goodwill impairment charge of $4,766,190, which reduced the carrying value of
goodwill from $6,601,046 to $1,834,856. There were no impairment charges recorded in 2010 and 2009.
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Included in restructuring, impairments and related costs for the year ended December 31, 2010 are contract
termination costs of $7,361 and a loss on the full impairment of our FM-4 satellite of $56,100.

Loss on extinguishment of debt and credit facilities, net, includes losses incurred as a result of the conversion and
retirement of certain debt instruments. Future charges related to the retirement or conversions of debt are dependent
upon many factors, including the conversion price of debt or our ability to refinance or retire specific debt instruments.

Share-based payment expense is expected to increase in future periods as we grant equity awards to our
employees and directors. Compensation expense for share-based awards is recorded in the financial statements based
on the fair value. The fair value of stock option awards are determined using the Black-Scholes-Merton option-pricing
model which is subject to various assumptions including the market price of our stock, estimated forfeiture rates of
awards and the volatility of our stock price. The fair value of restricted shares and restricted stock units is based on the
market price at date of grant.

Other non-cash purchase price adjustments include liabilities recorded as a result of the Merger related to
executory contracts with an OEM and certain programming providers, as well as amortization resulting from changes
in the value of deferred revenue as a result of the Merger.

» Changes in operating assets and liabilities contributed $112,097, $219,344 and $21,152 to operating cash flows
for the years ended December 31, 2010, 2009 and 2008, respectively. Significant changes in operating assets
and liabilities include the growth in deferred revenue, the timing of collections from our customers and
distributors and the timing of payments to vendors and related parties. As we continue to grow our subscriber
and revenue base, we expect that deferred revenue and amounts due from customers and distributors will
continue to increase. Amounts payable to vendors are also expected to increase as our business grows. The
timing of payments to vendors and related parties are based on both contractual commitments and the terms
and conditions of each of our vendors.

Cash Flows (Used in) Provided by Investing Activities

Cash used for investing activities consists primarily of capital expenditures for property and equipment. Capital
expenditures have increased as we have continued to invest in the construction of our satellites and related launch
vehicles and improvements in infrastructure to support the growth of our business. We will continue to incur
significant costs to construct and launch our new satellites and improve our terrestrial repeater network and broadcast
and administrative infrastructure. We have entered into various agreements to design, construct, and launch our
satellites in the normal course of business.

Cash Flows Used in Financing Activities

Cash flows used in financing activities have generally been the result of the issuance and repayment of long-term
debt and related party debt and cash proceeds from equity issuances. Proceeds from long-term debt, related party debt
and equity issuances have been used to fund our operations, construct and launch new satellites and invest in other
infrastructure improvements.

Financings and Capital Requirements

We have historically financed our operations through the sale of debt and equity securities. The Certificate of
Designations for our Series B Preferred Stock provides that, so long as Liberty Media beneficially owns at least half of
its initial equity investment, Liberty Media’s consent is required for certain actions, including the grant or issuance of
our equity securities and the incurrence of debt (other than, in general, debt incurred to refinance existing debt) in
amounts greater than $10,000 in any calendar year.

Future Liquidity and Capital Resource Requirements

We have entered into various agreements to design, construct, and launch our satellites in the normal course of
business. As disclosed in Note 15 in our consolidated financial statements, as of December 31, 2010, we expect to
incur capital expenditures of approximately $120,444 and $5,481 in 2011 and 2012, respectively, and an additional
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$55,610 over the next five years, the majority of which is attributable to the construction and launch of our FM-6
satellite and related launch vehicle.

Based upon our current plans, we believe that we have sufficient cash, cash equivalents and marketable securities
to cover our estimated funding needs. We expect to fund operating expenses, capital expenditures, working capital
requirements, interest payments, taxes and scheduled maturities of our debt with existing cash and cash flow from
operations, and we believe that we will be able to generate sufficient revenues to meet our cash requirements.

Our ability to meet our debt and other obligations depends on our future operating performance and on economic,
financial, competitive and other factors. We continually review our operations for opportunities to adjust the timing of
expenditures to ensure that sufficient resources are maintained. Our financial projections are based on assumptions,
which we believe are reasonable but contain significant uncertainties.

We regularly evaluate our business plans and strategy. These evaluations often result in changes to our business
plans and strategy, some of which may be material and significantly change our cash requirements. These changes in
our business plans or strategy may include: the acquisition of unique or compelling programming; the introduction of
new features or services; significant new or enhanced distribution arrangements; investments in infrastructure, such as
satellites, equipment or radio spectrum; and acquisitions, including acquisitions that are not directly related to our
satellite radio business. In addition, our operations are affected by the FCC order approving the Merger, which
imposed certain conditions upon, among other things, our program offerings and our ability to increase prices.

Debt Covenants

The indentures governing our debt include restrictive covenants. As of December 31, 2010, we were in
compliance with our debt covenants.

For a discussion of our “Debt Covenants”, refer to Note 11 to our consolidated financial statements in Item 8 of
this Annual Report on Form 10-K.

Off-Balance Sheet Arrangements

We do not have any significant off-balance sheet arrangements other than those disclosed in Note 15 to our
consolidated financial statements in Item 8 of this Annual Report on Form 10-K that are reasonably likely to have a
material effect on our financial condition, results of operations, liquidity, capital expenditures or capital resources.

2009 Long-Term Stock Incentive Plan

In May 2009, our stockholders approved the Sirius XM Radio Inc. 2009 Long-Term Stock Incentive Plan (the
“2009 Plan”). Employees, consultants and members of our board of directors are eligible to receive awards under the
2009 Plan, which provides for the grant of stock options, restricted stock, restricted stock units and other stock-based
awards that the compensation committee of our board of directors may deem appropriate. Vesting and other terms of
stock-based awards are set forth in the agreements with the individuals receiving the awards. Stock-based awards
granted under the 2009 Plan are generally subject to a vesting requirement. Stock-based awards generally expire ten
years from the date of grant. Each restricted stock unit entitles the holder to receive one share of common stock upon
vesting. As of December 31, 2010, approximately 268,255,000 shares of common stock were available for future
grants under the 2009 Plan.

Other Plans

We maintain four other share-based benefit plans — the XM 2007 Stock Incentive Plan, the Amended and
Restated Sirius Satellite Radio 2003 Long-Term Stock Incentive Plan, the XM 1998 Shares Award Plan and the XM
Talent Option Plan. No further awards may be made under these plans. Outstanding awards under these plans are
being continued.
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Contractual Cash Commitments

For a discussion of our “Contractual Cash Commitments,” refer to Note 15 to our consolidated financial
statements in Item 8 of this Annual Report on Form 10-K.

Related Party Transactions

For a discussion of “Related Party Transactions,” refer to Note 9 to our consolidated financial statements in
Item 8 of this Annual Report on Form 10-K.

Critical Accounting Policies and Estimates

Our consolidated financial statements are prepared in accordance with U.S. GAAP, which require management to
make estimates and assumptions that affect the reported amounts of assets and liabilities at the date of the financial
statements and the reported amounts of revenues and expenses during the periods. Accounting estimates require the
use of significant management assumptions and judgments as to future events, and the effect of those events cannot be
predicted with certainty. The accounting estimates will change as new events occur, more experience is acquired and
more information is obtained. We evaluate and update our assumptions and estimates on an ongoing basis and use
outside experts to assist in that evaluation when we deem necessary. We have disclosed all significant accounting
policies in Note 3 to our consolidated financial statements in Item 8 of this Annual Report on Form 10-K. We have
identified the following policies, which were discussed with the audit committee of our board of directors, as critical
to our business and understanding of our results of operations.

Fair Value of XM Assets Acquired and Liabilities Assumed. On July 28, 2008, our wholly-owned subsidiary,
Vernon Merger Corporation, merged with and into XM Satellite Radio Holdings Inc., with XM Holdings becoming
our wholly-owned subsidiary. The application of purchase accounting resulted in the transaction being valued at
$5,836,363 and our recording of goodwill acquired totaling $6,601,046. During 2008, we recorded an impairment
charge of $4,766,190, which resulted in a carrying value of goodwill of $1,834,856.

Goodwill. Goodwill represents the excess of the purchase price over the estimated fair value of net tangible and
identifiable intangible assets acquired in business combinations. Our annual impairment assessment of our single
reporting unit is performed as of October 1 st of each year, and an assessment is performed at other times if events or
circumstances indicate it is more likely than not that the asset is impaired. Step one of the impairment assessment
compares the fair value of the entity to its carrying value and if the fair value exceeds its carrying value, goodwill is
not impaired. If the carrying value exceeds the fair value, the implied fair value of goodwill is compared to the
carrying value of goodwill. If the implied fair value exceeds the carrying value then goodwill is not impaired;
otherwise, an impairment loss will be recorded by the amount the carrying value exceeds the implied fair value. At
October 1, 2010 and December 31, 2010, the fair value of our single reporting unit substantially exceeded its carrying
value and therefore was not at risk of failing step one of ASC 350-20, Goodwill (“ASC 350-20”). As a result, there
were no changes in the carrying value of our goodwill during the years ended December 31, 2010 and 2009.

Long-Lived Assets. We carry our long-lived assets at cost less accumulated depreciation. We review our long-
lived assets for impairment of our single reporting unit whenever events or changes in circumstances indicate that the
carrying amount of an asset is not recoverable. At the time an impairment in the value of a long-lived asset is
identified, the impairment is measured as the amount by which the carrying amount of a long-lived asset exceeds its
fair value. To determine fair value, we employ an expected present value technique, which utilizes multiple cash flow
scenarios that reflect the range of possible outcomes and an appropriate discount rate.

Our annual impairment assessment of our FCC licenses is performed as of October st of each year and an
assessment is made at other times if events or changes in circumstances indicate that it is more likely than not that the
asset is impaired. At October 1, 2010 and December 31, 2010, the fair value of our FCC licenses substantially
exceeded the carrying value and therefore was not at risk of impairment.

We use independent appraisals to assist in determining the fair value of our FCC licenses. The income approach,
which is commonly called the “Jefferson Pilot Method” or the “Greenfield Method”, has been consistently used to
estimate the fair value. This method attempts to isolate the income that is properly attributable
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to the license alone (that is, apart from tangible and intangible assets and goodwill). It is based upon modeling a
hypothetical “Greenfield” build-up to a normalized enterprise that, by design, lacks inherent goodwill and has
essentially purchased (or added) all other assets as part of the build-up process. The methodology assumes that, rather
than acquiring such an operation as a going concern, the buyer would hypothetically obtain a license at nominal cost
and build a new operation with similar attributes from inception. The significant assumption was that the hypothetical
start up entity would begin its network build out phase at the impairment testing date and revenues and variable costs
would not be generated until the satellite network was operational, approximately five years from inception.

There were no changes in the carrying value of our indefinite life intangible assets during the years ended
December 31, 2010 and 2009.

Useful Life of Broadcast/Transmission System. Our satellite system includes the costs of our satellite
construction, launch vehicles, launch insurance, capitalized interest, spare satellite, terrestrial repeater network and
satellite uplink facility. We monitor our satellites for impairment whenever events or changes in circumstances
indicate that the carrying amount of the asset is not recoverable. The expected useful lives of our four in-orbit SIRIUS
satellites were originally 15 years from the date they were placed into orbit. In June 2006, we adjusted the useful lives
of two of our in-orbit SIRIUS satellites to 13 years to reflect the unanticipated loss of power from the solar array and
the way we operate the constellation. We currently expect our first two in-orbit SIRIUS satellites to operate effectively
through 2013, FM-3 to operate effectively through 2015, FM-5 to operate effectively through 2024 and will continue
to evaluate the impact of current satellite operational data on the expected useful lives. In December 2010, we
recorded an other than temporary charge for FM-4, the ground spare held in storage since 2002. We operate five in-
orbit XM satellites, three of which function as in-orbit spares. The three in-orbit spare satellites were launched in 2001
and 2010 while the other two satellites were launched in 2005 and 2006. We estimate that the XM-3, XM-4 and XM-5
satellites will meet their 15 year predicted useful lives, and that the useful lives of XM-1 and XM-2 will end in 2013.

Certain of our in-orbit satellites have experienced circuit failures on their solar arrays. We continue to monitor the
operating condition of our in-orbit satellites. If events or circumstances indicate that the useful lives of our in-orbit
satellites have changed, we will modify the depreciable life accordingly. If we were to revise our estimates, our
depreciation expense would change, for example, a 10% decrease in the expected useful lives of satellites and
spacecraft control facilities during 2010 would have resulted in approximately $23,028 of additional depreciation
expense.

Revenue Recognition. We derive revenue primarily from subscribers, advertising and direct sales of
merchandise. Revenue from subscribers consists of subscription fees; revenue derived from our agreements with daily
rental fleet programs; non-refundable activation and other fees; and the effects of rebates. Revenue is recognized as it
is realized or realizable and earned.

We recognize subscription fees as our services are provided. Prepaid subscription fees are recorded as deferred
revenue and amortized to revenue ratably over the term of the applicable subscription plan.

At the time of sale, vehicle owners purchasing or leasing a vehicle with a subscription to our service typically
receive between a three-month and twelve-month prepaid subscription. Prepaid subscription fees received from certain
automakers are recorded as deferred revenue and amortized to revenue ratably over the service period which
commences upon retail sale and activation. We reimburse automakers for certain costs associated with the satellite
radio installed in the applicable vehicle at the time the vehicle is manufactured. The associated payments to the
automakers are included in Subscriber acquisition costs. These payments are included in Subscriber acquisition costs
because we are responsible for providing the service to the customers, including being obligated to the customers in
the case of an interruption of service.

Activation fees are recognized ratably over the estimated term of a subscriber relationship, estimated to be
approximately 3.5 years during 2010. The estimated term of a subscriber relationship is based on historical experience.
If we were to revise our estimate our recognition of activation fees would change, for example, a 10% decrease to the
estimated term of a subscriber relationship during 2010 would have resulted in approximately $1,781 of additional
activation fees.
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We record an estimate of rebates that are paid by us to subscribers as a reduction to revenue in the period the
subscriber activates service. For certain rebate promotions, a subscriber must remain active for a specified period of
time to be considered eligible. In those instances, the estimate is recorded as a reduction to revenue over the required
activation period. We estimate the effects of mail-in rebates based on actual take-rates for rebate incentives offered in
prior periods, adjusted as deemed necessary based on take-rate data available at the time. In subsequent periods,
estimates are adjusted when necessary. For instant rebate promotions, we record the consideration paid to the
consumer as a reduction to revenue in the period the customer participates in the promotion.

We recognize revenue from the sale of advertising as the advertising is broadcast. Agency fees are calculated
based on a stated percentage applied to gross billing revenue for our advertising inventory and are reported as a
reduction of advertising revenue. We pay certain third parties a percentage of advertising revenue. Advertising
revenue is recorded gross of such revenue share payments as we are the primary obligor in the transaction. Advertising
revenue share payments are recorded to revenue share and royalties during the period in which the advertising is
broadcast.

Equipment revenue and royalties from the sale of satellite radios, components and accessories is recognized upon
shipment, net of discounts and rebates. Shipping and handling costs billed to customers are recorded as revenue.
Shipping and handling costs associated with shipping goods to customers are reported as a component of cost of
equipment.

Revenue arrangements with multiple deliverables are divided into separate units of accounting when the products
and services meet certain criteria and consideration is allocated among the separate units of accounting based on their
relative fair values.

Share-based Payment. We account for equity instruments granted to employees in accordance with ASC 718,
Compensation — Stock Compensation . ASC 718 requires all share-based compensation payments to be recognized in
the financial statements based on fair value. ASC 718 requires forfeitures to be estimated at the time of grant and
revised in subsequent periods if actual forfeitures differ from initial estimates. We use the Black-Scholes-Merton
option-pricing model to value stock option awards and have elected to treat awards with graded vesting as a single
award. Share-based compensation expense is recognized ratably over the requisite service period, which is generally
the vesting period, net of forfeitures. We measure non-vested stock awards using the fair market value of restricted
shares of common stock on the day the award is granted.

Fair value as determined using Black-Scholes-Merton model varies based on assumptions used for the expected
life, expected stock price volatility and risk-free interest rates. We estimate the fair value of awards granted using the
hybrid approach for volatility, which weights observable historical volatility and implied volatility of qualifying
actively traded options on our common stock. The expected life assumption represents the weighted-average period
stock-based awards are expected to remain outstanding. These expected life assumptions are established through a
review of historical exercise behavior of stock-based award grants with similar vesting periods. Where historical
patterns do not exist, contractual terms are used. The risk-free interest rate represents the daily treasury yield curve
rate at the grant date based on the closing market bid yields on actively traded U.S. treasury securities in the
over-the-counter market for the expected term. Our assumptions may change in future periods.

Equity instruments granted to non-employees are accounted for in accordance with ASC 505, Equity . The final
measurement date for the fair value of equity instruments with performance criteria is the date that each performance
commitment for such equity instrument is satisfied or there is a significant disincentive for non-performance.

Stock-based awards granted to employees, non-employees and members of our board of directors include
warrants, stock options, restricted stock and restricted stock units.

Income Taxes. Deferred income taxes are recognized for the tax consequences related to temporary differences
between the carrying amount of assets and liabilities for financial reporting purposes and the amounts used for tax
purposes at each year-end, based on enacted tax laws and statutory tax rates applicable to the periods in which the
differences are expected to affect taxable income. A valuation allowance is recognized when, based on the weight of
all available evidence, it is considered more likely than not that all, or some portion, of the deferred tax assets will not
be realized. Income tax expense is the sum of current income tax plus the change in deferred tax assets and liabilities.
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Footnotes

(1) Average self-pay monthly churn represents the monthly average of self-pay deactivations for the quarter divided
by the average number of self-pay subscribers for the quarter. Average self-pay churn for the year is the average of
the quarterly average self-pay churn.

(2) We measure the percentage of owners and lessees of new vehicles that receive our service and convert to become
self-paying subscribers after the initial promotion period. We refer to this as the “conversion rate.” At the time
satellite radio enabled vehicles are sold or leased, the owners or lessees generally receive trial subscriptions
ranging from three to twelve months. Promotional periods generally include the period of trial service plus 30 days
to handle the receipt and processing of payments. We measure conversion rate three months after the period in
which the trial service ends.

(3) ARPU is derived from total earned subscriber revenue, net advertising revenue and other subscription-related
revenue, net of purchase price accounting adjustments, divided by the number of months in the period, divided by
the daily weighted average number of subscribers for the period. Other subscription-related revenue includes the
U.S. Music Royalty Fee, which was initially charged to subscribers in the third quarter of 2009. Purchase price
accounting adjustments include the recognition of deferred subscriber revenues not recognized in purchase price
accounting associated with the Merger. ARPU is calculated as follows (in thousands, except for subscriber and per
subscriber amounts):

Unaudited
For the Years Ended December 31,
2010 2009 2008
Subscriber revenue:
GAAP $ 2,414,174 $ 2,287,503 $ 1,548919
Predecessor financial information — — 670,870
Net advertising revenue:
GAAP 64,517 51,754 47,190
Predecessor financial information — — 22,743
Other subscription-related revenue (GAAP) 234,148 48,679 —
Purchase price accounting adjustments 14,655 46,814 38,533
$ 2,727,494 $ 2,434,750 $ 2,328,255
Daily weighted average number of subscribers 19,385,055 18,529,696 18,373,274
ARPU $ 11.73 $ 10.95 $ 10.56

(4) Subscriber acquisition cost, per gross subscriber addition (or SAC, per gross subscriber addition) is derived from
subscriber acquisition costs and margins from the direct sale of radios and accessories, excluding share-based
payment expense and purchase price accounting adjustments, divided by the number of gross subscriber additions
for the period. Purchase price accounting adjustments associated with the Merger include the elimination of the
benefit of amortization of deferred credits on executory contracts recognized at the Merger
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date attributable to an OEM. SAC, per gross subscriber addition, is calculated as follows (in thousands, except for
subscriber and per subscriber amounts):

Unaudited
For the Years Ended December 31,
2010 2009 2008

Subscriber acquisition costs:

GAAP $§ 413,041 $ 340,506 § 371,343

Predecessor financial information — — 174,083
Less: margin from direct sales of radios and accessories:

GAAP (36,074) (10,164) (9,910)

Predecessor financial information — — 6,616
Less: share-based payment expense granted to third parties and

employees (GAAP) — — (14)
Add: purchase price accounting adjustments 79,439 61,164 31,714

$ 456,406 $ 391,506 § 573,832

Gross subscriber additions 7,768,827 6,208,482 7,710,306
SAC, per gross subscriber addition $ 59 $ 63 $ 74

(5) Customer service and billing expenses, per average subscriber, is derived from total customer service and billing
expenses, excluding share-based payment expense and purchase price accounting adjustments associated with the
Merger, divided by the number of months in the period, divided by the daily weighted average number of
subscribers for the period. We believe the exclusion of share-based payment expense in our calculation of
customer service and billing expenses, per average subscriber, is useful given the significant variation in expense
that can result from changes in the fair market value of our common stock, the effect of which is unrelated to the
operational conditions that give rise to variations in the components of our customer service and billing expenses.
Purchase price accounting adjustments associated with the Merger include the elimination of the benefit associated
with incremental share-based payment arrangements recognized at the Merger date. Customer service and billing
expenses, per average subscriber, is calculated as follows (in thousands, except for subscriber and per subscriber

amounts):
Unaudited
For the Years Ended December 31,
2010 2009 2008

Customer service and billing expenses:

GAAP $§ 241,680 $ 234456 § 165,036

Predecessor financial information — — 82,947
Less: share-based payment expense, net of purchase price accounting

adjustments:

GAAP (2,207) (2,504) (2,112)

Predecessor financial information — — (1,869)
Add: purchase price accounting adjustments 281 453 193

$§ 239,754 § 232405 § 244,195

Daily weighted average number of subscribers 19,385,055 18,529,696 18,373,274
Customer service and billing expenses, per average subscriber $ 1.03 $ 1.05 $ 1.11
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(6) Free cash flow is calculated as follows (in thousands):

Unaudited
For The Years Ended December 31,
2010 2009 2008

Net cash provided by operating activities:
GAAP $512,895  $433,830  $(152,797)

Predecessor financial information — (251,086)
Additions to property and equipment:

GAAP (311,868) (248,511) (130,551)

Predecessor financial information (30,843)
Merger related costs:

GAAP — — (23,519)

Predecessor financial information — _ _
Restricted and other investment activity:

GAAP 9,454 — 62,974

Predecessor financial information (25,949)
Free cash flow $ 210,481 $ 185,319  $(551,771)

(7) EBITDA is defined as net income (loss) before interest and investment income (loss); interest expense, net of
amounts capitalized; taxes expense and depreciation and amortization. We adjust EBITDA to remove the impact
of other income and expense, loss on extinguishment of debt as well as certain other charges discussed below. This
measure is one of the primary Non-GAAP financial measures on which we (i) evaluate the performance of our
businesses, (ii) base our internal budgets and (iii) compensate management. Adjusted EBITDA is a Non-GAAP
financial performance measure that excludes (if applicable): (i) certain adjustments as a result of the purchase
price accounting for the Merger, (i) goodwill impairment, (iii) restructuring, impairments, and related costs,

(iv) depreciation and amortization and (v) share-based payment expense. The purchase price accounting
adjustments include: (i) the elimination of deferred revenue associated with the investment in XM Canada,

(i1) recognition of deferred subscriber revenues not recognized in purchase price accounting, and (iii) elimination
of the benefit of deferred credits on executory contracts, which are primarily attributable to third party
arrangements with an OEM and programming providers. We believe adjusted EBITDA is a useful measure of the
underlying trend of our operating performance, which provides useful information about our business apart from
the costs associated with our physical plant, capital structure and purchase price accounting. We believe investors
find this Non-GAAP financial measure useful when analyzing our results and comparing our operating
performance to the performance of other communications, entertainment and media companies. We believe
investors use current and projected adjusted EBITDA to estimate our current and prospective enterprise value and
to make investment decisions. Because we fund and build-out our satellite radio system through the periodic
raising and expenditure of large amounts of capital, our results of operations reflect significant charges for
depreciation expense. The exclusion of depreciation and amortization expense is useful given significant variation
in depreciation and amortization expense that can result from the potential variations in estimated useful lives, all
of which can vary widely across different industries or among companies within the same industry. We believe the
exclusion of restructuring, impairments and related costs is useful given the nature of these expenses. We also
believe the exclusion of share-based payment expense is useful given the significant variation in expense that can
result from changes in the fair market value of our common stock.

Adjusted EBITDA has certain limitations in that it does not take into account the impact to our statement of
operations of certain expenses, including share-based payment expense and certain purchase price accounting for
the Merger. We endeavor to compensate for the limitations of the Non-GA AP measure presented by also
providing the comparable GAAP measure with equal or greater prominence and descriptions of the reconciling
items, including quantifying such items, to derive the Non-GAAP measure. Investors that wish to compare and
evaluate our operating results after giving effect for these costs, should refer to net income (loss) as disclosed in
our consolidated statements of operations. Since adjusted EBITDA is a Non-GAAP financial performance
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measure, our calculation of adjusted EBITDA may be susceptible to varying calculations; may not be comparable
to other similarly titled measures of other companies; and should not be considered in isolation, as a substitute for,
or superior to measures of financial performance prepared in accordance with GAAP. The reconciliation of net

income (loss) to the adjusted EBITDA is calculated as follows (in thousands):

Net income (loss) (GAAP):
Predecessor financial information:
Revenues (see page 52)
Operating expenses (see page 52)
Add back items excluded from Adjusted EBITDA:
Purchase price accounting adjustments:
Revenues (see pages 50-52)
Operating expenses (see pages 50-52)
Share-based payment expense, net of purchase price accounting
adjustments:
GAAP
Predecessor financial information (see page 52)
Depreciation and amortization:
GAAP
Predecessor financial information (see page 52)
Restructuring, impairments and related costs (GAAP)
Interest expense, net of amounts capitalized (GAAP)
Loss on extinguishment of debt and credit facilities, net (GAAP)
Interest and investment (income) loss (GAAP)
Other (income) loss (GAAP)
Income tax expense (GAAP)

Adjusted EBITDA
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Unaudited
For the Years Ended December 31,
2010 2009 2008

$ 43,055  $(352,038) $(5,316,910)
— — 731,194

— — (961,663)
21,906 54,065 41,554
(261,832) (240,891) 4,661,812
63,309 78,782 90,134
— — 34,485
273,691 309,450 203,752
— — 88,749
63,800 32,807 10,434
295,643 315,668 148,455
120,120 267,646 98,203
5,375 (5,576) 21,428
(3,399) (3,355) 9,599
4,620 5,981 2,476

$ 626288  $462,539 $ (136,298)




(8) The following tables reconcile our actual revenues and operating expenses to our adjusted revenues and operating
expenses for the years ended December 31, 2010, 2009 and 2008:

Unaudited for the Year Ended December 31, 2010

Purchase Price Allocation of
Accounting Share-Based
(In thousands) As Reported Adjustments Payment Expense Adjusted
Revenue:
Subscriber revenue, including effects of rebates ~ $2,414,174 $ 14,655 $ —  $2,428,829
Advertising revenue, net of agency fees 64,517 — — 64,517
Equipment revenue 71,355 — — 71,355
Other revenue 266,946 7,251 — 274,197
Total revenue $2,816,992 $ 21,906 $ — $2,838,898
Operating expenses
Cost of services:
Revenue share and royalties 435,410 107,967 — 543,377
Programming and content 305,914 57,566 (10,267) 353,213
Customer service and billing 241,680 281 (2,207) 239,754
Satellite and transmission 80,947 1,170 (3,397) 78,720
Cost of equipment 35,281 — — 35,281
Subscriber acquisition costs 413,041 79,439 — 492,480
Sales and marketing 215,454 13,983 (9,423) 220,014
Engineering, design and development 45,390 520 (5,868) 40,042
General and administrative 240,970 906 (32,147) 209,729
Depreciation and amortization(a) 273,691 — — 273,691
Restructuring, impairments and related costs 63,800 — — 63,800
Share-based payment expense(b) — — 63,309 63,309
Total operating expenses $2,351,578 $ 261832 $ —  $2,613,410

(a) Purchase price accounting adjustments included above exclude the incremental depreciation and amortization associated with
the $785,000 stepped up basis in property, equipment and intangible assets as a result of the Merger. The increased depreciation
and amortization for the year ended December 31, 2010 was $68,000.

(b) Amounts related to share-based payment expense included in operating expenses were as follows:

Programming and content $ 9817 § 450 $ — $ 10,267
Customer service and billing 1,926 281 — 2,207
Satellite and transmission 3,109 288 — 3,397
Sales and marketing 8,996 427 — 9,423
Engineering, design and development 5,348 520 — 5,868
General and administrative 31,241 906 — 32,147
Total share-based payment expense $60,437 $ 2,872 $ = $ 63,309
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Unaudited for the Year Ended December 31, 2009

Purchase Price Allocation of
Accounting Share-Based
(In thousands) As Reported Adjustments Payment Expense Adjusted
Revenue:
Subscriber revenue, including effects of rebates ~ $2,287,503 $ 46,814 $ — $2,334,317
Advertising revenue, net of agency fees 51,754 — — 51,754
Equipment revenue 50,352 — — 50,352
Other revenue 83,029 7,251 — 90,280
Total revenue $2,472,638 $ 54,065 $ —  $2,526,703
Operating expenses
Cost of services:
Revenue share and royalties 397,210 89,780 — 486,990
Programming and content 308,121 72,069 (9,720) 370,470
Customer service and billing 234,456 453 (2,504) 232,405
Satellite and transmission 84,033 1,339 (3,202) 82,170
Cost of equipment 40,188 — — 40,188
Subscriber acquisition costs 340,506 61,164 — 401,670
Sales and marketing 228,956 13,507 (10,264) 232,199
Engineering, design and development 41,031 977 (5,856) 36,152
General and administrative 227,554 1,602 (47,236) 181,920
Depreciation and amortization(a) 309,450 — — 309,450
Restructuring, impairments and related costs 32,807 — — 32,807
Share-based payment expense(b) — — 78,782 78,782
Total operating expenses $2,244,312  § 240,891 $ —  $2,485,203

(a) Purchase price accounting adjustments included above exclude the incremental depreciation and amortization associated with
the $785,000 stepped up basis in property, equipment and intangible assets as a result of the Merger. The increased depreciation
and amortization for the year ended December 31, 2009 was $106,000.

(b) Amounts related to share-based payment expense included in operating expenses were as follows:

Programming and content $ 9,064 § 656 $ — $ 9,720
Customer service and billing 2,051 453 — 2,504
Satellite and transmission 2,745 457 — 3,202
Sales and marketing 9,608 656 — 10,264
Engineering, design and development 4,879 977 — 5,856
General and administrative 45,634 1,602 — 47236
Total share-based payment expense $73981 § 4,801 $ — $ 78,782
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(In thousands)

Revenue:
Subscriber revenue, including effects of
rebates
Advertising revenue, net of agency fees
Equipment revenue
Other revenue

Total revenue

Operating expenses
Cost of services:
Revenue share and royalties
Programming and content
Customer service and billing
Satellite and transmission
Cost of equipment
Subscriber acquisition costs
Sales and marketing
Engineering, design and development
General and administrative
Impairment of goodwill
Depreciation and amortization(a)

Restructuring, impairments and related costs

Share-based payment expense(b)
Total operating expenses

Unaudited for the Year Ended December 31, 2008

Predecessor Purchase Price Allocation of
Financial Accounting Share-Based

As Reported Information Adjustments Payment Expense Adjusted
$1,548,919 $ 670,870 $ 38,533 $ — $2,258,322
47,190 22,743 — — 69,933
56,001 13,397 — — 69,398
11,882 24,184 3,021 — 39,087
$1,663,992 $ 731,194 $ 41,554 $ — $2,436,740
280,852 166,606 30,504 — 477,962
312,189 117,156 34,667 (17,374) 446,638
165,036 82,947 193 (3,981) 244,195
59,279 46,566 424 (7,084) 99,185
46,091 20,013 — — 66,104
371,343 174,083 31,714 (14) 577,126
231,937 126,054 5,393 (21,088) 342,296
40,496 23,045 400 (11,441) 52,500
213,142 116,444 1,083 (63,637) 267,032
4,766,190 —  (4,766,190) — —
203,752 88,749 — — 292,501
10,434 — — — 10,434
— — — 124,619 124,619
$6,700,741 $ 961,663 $ (4,661,812) $ — $3,000,592

(a) Purchase price accounting adjustments included above exclude the incremental depreciation and amortization associated with
the $785,000 stepped up basis in property, equipment and intangible assets as a result of the Merger. The increased depreciation
and amortization for the year ended December 31, 2008 was $47,000.

(b) Amounts related to share-based payment expense included in operating expenses were as follows:

Programming and content

Customer service and billing

Satellite and transmission

Subscriber acquisition costs

Sales and marketing

Engineering, design and development
General and administrative

Total share-based payment expense

$12,148 $ 4949 $ 277 $ —  $17,374
1,920 1,869 192 — 3,981
4236 2,745 103 - 7,084
14 — — — 14
13,541 7,047 500 - 21,088
6,192 4,675 574 — 11,441
49354 13,200 1,083 — 63,637
$87405 $ 34485 $ 2729 $ —  $124,619
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(9) The following table reconciles our GAAP Net cash provided by operating activities to our Net income plus non-
cash operating activities (in thousands):

For the Years Ended December 31,

2010 2009 2008

Net cash provided by operating activities:

GAAP $ 512,895  §$433,830  $(152,797)

Predecessor financial information — — (251,086)
Less: Changes in operating assets and liabilities, net:

GAAP (112,097) (219,344) (21,152)

Predecessor financial information — — 83,513

Net income plus non cash operating activities $ 400,798  $ 214,486  $(341,522)

ITEM 7TA. QUANTITATIVE AND QUALITATIVE DISCLOSURE ABOUT MARKET RISKS

As of December 31, 2010, we did not have any derivative financial instruments. We do not hold or issue any free-
standing derivatives. We hold investments in marketable securities consisting of money market funds, and we also
hold certificates of deposit and investments in debt and equity securities of other entities. We classify our investments
in marketable securities as available-for-sale. These securities are consistent with the investment objectives contained
within our investment policy. The basic objectives of our investment policy are the preservation of capital,
maintaining sufficient liquidity to meet operating requirements and maximizing yield.

Our debt includes fixed rate instruments and the fair market value of our debt is sensitive to changes in interest
rates. Under our current policies, we do not use interest rate derivative instruments to manage our exposure to interest
rate fluctuations.

ITEM 8. FINANCIAL STATEMENTS AND SUPPLEMENTARY DATA

See Index to Consolidated Financial Statements contained in Item 15 herein.

ITEM 9. CHANGES IN AND DISAGREEMENTS WITH ACCOUNTANTS ON ACCOUNTING AND
FINANCIAL DISCLOSURE

None.

ITEM 9A. CONTROLS AND PROCEDURES
Controls and Procedures

As of December 31, 2010, an evaluation was performed under the supervision and with the participation of our
management, including Mel Karmazin, our Chief Executive Officer, and David J. Frear, our Executive Vice President
and Chief Financial Officer, of the effectiveness of the design and operation of our disclosure controls and procedures
(as that term is defined in Rule 13a-15(¢) and 15d-15(e) under the Securities Exchange Act). Based on that evaluation,
our management, including our Chief Executive Officer and our Chief Financial Officer, concluded that our disclosure
controls and procedures were effective as of December 31, 2010. There has been no change in our internal control
over financial reporting (as that term is defined in Rule 13a-15(f) and 15d-15(f) under the Securities Exchange Act)
during the quarter ended December 31, 2010 that has materially affected, or is reasonably likely to materially affect,
our internal control over financial reporting.

Management’s Report on Internal Control over Financial Reporting

Our management is responsible for establishing and maintaining adequate internal control over financial reporting
as defined in Rule 13a-15(f) under the Exchange Act. We have performed an evaluation under the supervision and
with the participation of our management, including our Chief Executive Officer and our Chief Financial Officer, of
the effectiveness of our internal control over financial reporting. Our management used the
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framework in Internal Control-Integrated Framework issued by the Committee of Sponsoring Organizations to
perform this evaluation. Based on that evaluation, our management, including our Chief Executive Officer and Chief
Financial Officer, concluded that our internal control over financial reporting was effective as of December 31, 2010.

Audit Report of the Independent Registered Public Accounting Firm

The effectiveness of our internal control over financial reporting as of December 31, 2010 has been audited by
KPMG LLP, an independent registered public accounting firm, as stated in their audit report appearing on page F-2 of
this Annual Report on Form 10-K.

ITEM 9B. OTHER INFORMATION

None.
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PART III

ITEM 10. DIRECTORS, EXECUTIVE OFFICERS AND CORPORATE GOVERNANCE

The information required by this Item 10 is incorporated in this report by reference to the applicable information
in our definitive proxy statement for the 2011 annual meeting of stockholders set forth under the captions Stock
Ownership, Governance of the Company and Executive Compensation, which we expect to file with the Securities
and Exchange Commission prior to April 30, 2011.

Code of Ethics

We have adopted a code of ethics that applies to all employees, including executive officers, and to directors. The
Code of Ethics is available on the Corporate Governance page of our website at www.siriusxm.com. If we ever were to
amend or waive any provision of our Code of Ethics that applies to our principal executive officer, principal financial
officer, principal accounting officer or any person performing similar functions, we intend to satisfy our disclosure
obligations with respect to any such waiver or amendment by posting such information on our internet website set
forth above rather than filing a Form 8-K.

ITEM 11. EXECUTIVE COMPENSATION

The information required by this Item 11 is incorporated in this report by reference to the applicable information
in our definitive proxy statement for the 2011 annual meeting of stockholders set forth under the caption Executive
Compensation, which we expect to file with the Securities and Exchange Commission prior to April 30, 2011.

ITEM 12. SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND MANAGEMENT AND
RELATED STOCKHOLDER MATTERS

Certain information required by this item is set forth under the heading “Equity Compensation Plan Information”
in Part II, Item 5, of this report.

The additional information required by this Item 12 is incorporated in this report by reference to the applicable
information in our definitive proxy statement for the 2011 annual meeting of stockholders set forth under the caption
Stock Ownership and Governance of the Company, which we expect to file with the Securities and Exchange
Commission prior to April 30, 2011.

ITEM 13. CERTAIN RELATIONSHIPS AND RELATED TRANSACTIONS, AND DIRECTOR
INDEPENDENCE

The information required by this Item 13 is incorporated in this report by reference to the applicable information
in our definitive proxy statement for the 2011 annual meeting of stockholders set forth under the captions Governance
of the Company and Executive Compensation, which we expect to file with the Securities and Exchange Commission
prior to April 30, 2011.

ITEM 14. PRINCIPAL ACCOUNTANT FEES AND SERVICES

The information required by this Item 14 is incorporated in this report by reference to the applicable information
in our definitive proxy statement for the 2011 annual meeting of stockholders set forth under the caption Principal
Accountant Fees and Services, which we expect to file with the Securities and Exchange Commission prior to
April 30, 2011.
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PART IV

ITEM 15. EXHIBITS AND FINANCIAL STATEMENT SCHEDULES

Documents filed as part of this report:
(1) Financial Statements. See Index to Consolidated Financial Statements appearing on page F-1.
(2) Financial Statement Schedules. See Index to Consolidated Financial Statements appearing on page F-1.
(3) Exhibits.

See Exhibit Index appearing on pages E-1 through E-5 for a list of exhibits filed or incorporated by reference as
part of this Annual Report on Form 10-K.
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SIGNATURES

Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, the registrant has
duly caused this report to be signed on its behalf by the undersigned, thereunto duly authorized on this 16th day of
February 2011.

SIRIUS XM RADIO INC.

By: /s/ DAVID J. FREAR

David J. Frear

Executive Vice President and
Chief Financial Officer
(Principal Financial Officer)

Pursuant to the requirements of the Securities Exchange Act of 1934, this report has been signed below by the
following persons on behalf of the registrant and in the capacities and on the dates indicated.

Signature Title Date
/s/  EDDY W. HARTENSTEIN Chairman of the Board of Directors and February 16, 2011
(Eddy W. Hartenstein) Director
/s/ MEL KARMAZIN Chief Executive Officer and Director February 16, 2011
(Mel Karmazin) (Principal Executive Officer)
/s/ DAVID J. FREAR Executive Vice President and Chief February 16, 2011
(David J. Frear) Financial Officer

(Principal Financial Officer)

/s/ THOMAS D. BARRY Senior Vice President and Controller February 16, 2011
(Thomas D. Barry) (Principal Accounting Officer)
/s/ JOAN L. AMBLE Director February 16, 2011
(Joan L. Amble)
/s/ LEON D. BLACK Director February 16, 2011

(Leon D. Black)

/s/ DAVID A. FLOWERS Director February 16, 2011
(David A. Flowers)

/s/  LAWRENCE F. GILBERTI Director February 16, 2011
(Lawrence F. Gilberti)

/s/ JAMES P. HOLDEN Director February 16, 2011
(James P. Holden)

/s/ GREGORY B. MAFFEI Director February 16, 2011
(Gregory B. Maffei)
/s/ JOHN C. MALONE Director February 16, 2011

(John C. Malone)
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(Jack Shaw)
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Report of Independent Registered Public Accounting Firm

The Board of Directors and Stockholders
Sirius XM Radio Inc. and subsidiaries:

We have audited the accompanying consolidated balance sheets of Sirius XM Radio Inc. and subsidiaries as of
December 31, 2010 and 2009, and the related consolidated statements of operations, stockholders’ equity (deficit) and
comprehensive income (loss), and cash flows for each of the years in the three-year period ended December 31, 2010.
In connection with our audits of the consolidated financial statements, we also have audited the financial statement
schedule listed in Item 15(2). These consolidated financial statements and financial statement schedule are the
responsibility of the Company’s management. Our responsibility is to express an opinion on these consolidated
financial statements and financial statement schedule based on our audits.

We conducted our audits in accordance with the standards of the Public Company Accounting Oversight Board
(United States). Those standards require that we plan and perform the audit to obtain reasonable assurance about
whether the financial statements are free of material misstatement. An audit includes examining, on a test basis,
evidence supporting the amounts and disclosures in the financial statements. An audit also includes assessing the
accounting principles used and significant estimates made by management, as well as evaluating the overall financial
statement presentation. We believe that our audits provide a reasonable basis for our opinion.

In our opinion, the consolidated financial statements referred to above present fairly, in all material respects, the
financial position of Sirius XM Radio Inc. and subsidiaries as of December 31, 2010 and 2009, and the results of their
operations and their cash flows for each of the years in the three-year period ended December 31, 2010, in conformity
with U.S. generally accepted accounting principles. Also in our opinion, the related financial statement schedule,
when considered in relation to the basic consolidated financial statements taken as a whole, presents fairly, in all
material respects, the information set forth therein.

We also have audited, in accordance with the standards of the Public Company Accounting Oversight Board
(United States), Sirius XM Radio Inc. and subsidiaries’ internal control over financial reporting as of December 31,
2010, based on criteria established in Internal Control — Integrated Framework issued by the Committee of
Sponsoring Organizations of the Treadway Commission (COSO), and our report dated February 16, 2011 expressed
an unqualified opinion on the effectiveness of the Company’s internal control over financial reporting.

As discussed in Note 3 to the consolidated financial statements, Sirius XM Radio Inc. changed its method of
accounting for share lending arrangements on January 1, 2010.

/s/ KPMG LLP
New York, New York

February 16, 2011

F-2




Report of Independent Registered Public Accounting Firm

The Board of Directors and Stockholders
Sirius XM Radio Inc. and subsidiaries:

We have audited Sirius XM Radio Inc. and subsidiaries’ internal control over financial reporting as of
December 31, 2010, based on criteria established in Internal Control — Integrated Framework issued by the
Committee of Sponsoring Organizations of the Treadway Commission (COSO). Sirius XM Radio Inc.’s management
is responsible for maintaining effective internal control over financial reporting and for its assessment of the
effectiveness of internal control over financial reporting, included in the accompanying Management’s Report on
Internal Control over Financial Reporting . Our responsibility is to express an opinion on the Company’s internal
control over financial reporting based on our audit.

We conducted our audit in accordance with the standards of the Public Company Accounting Oversight Board
(United States). Those standards require that we plan and perform the audit to obtain reasonable assurance about
whether effective internal control over financial reporting was maintained in all material respects. Our audit included
obtaining an understanding of internal control over financial reporting, assessing the risk that a material weakness
exists, and testing and evaluating the design and operating effectiveness of internal control based on the assessed risk.
Our audit also included performing such other procedures as we considered necessary in the circumstances. We
believe that our audit provides a reasonable basis for our opinion.

A company’s internal control over financial reporting is a process designed to provide reasonable assurance
regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles. A company’s internal control over financial reporting
includes those policies and procedures that (1) pertain to the maintenance of records that, in reasonable detail,
accurately and fairly reflect the transactions and dispositions of the assets of the company; (2) provide reasonable
assurance that transactions are recorded as necessary to permit preparation of financial statements in accordance with
generally accepted accounting principles, and that receipts and expenditures of the company are being made only in
accordance with authorizations of management and directors of the company; and (3) provide reasonable assurance
regarding prevention or timely detection of unauthorized acquisition, use, or disposition of the company’s assets that
could have a material effect on the financial statements.

Because of its inherent limitations, internal control over financial reporting may not prevent or detect
misstatements. Also, projections of any evaluation of effectiveness to future periods are subject to the risk that
controls may become inadequate because of changes in conditions, or that the degree of compliance with the policies
or procedures may deteriorate.

In our opinion, Sirius XM Radio Inc. and subsidiaries maintained, in all material respects, effective internal
control over financial reporting as of December 31, 2010, based on criteria established in Internal Control —
Integrated Framework issued by the Committee of Sponsoring Organizations of the Treadway Commission (COSO).

We also have audited, in accordance with the standards of the Public Company Accounting Oversight Board
(United States), the consolidated balance sheets of Sirius XM Radio Inc. and subsidiaries as of December 31, 2010
and 2009, and the related consolidated statements of operations, stockholders’ equity (deficit) and comprehensive
income (loss), and cash flows for each of the years in the three-year period ended December 31, 2010, and our report
dated February 16, 2011 expressed an unqualified opinion on those consolidated financial statements.

/s/ KPMG LLP
New York, New York

February 16, 2011
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SIRIUS XM RADIO INC. AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF OPERATIONS

(In thousands, except per share data)
Revenue:
Subscriber revenue
Advertising revenue, net of agency fees
Equipment revenue
Other revenue
Total revenue
Operating expenses:
Cost of services:
Revenue share and royalties
Programming and content
Customer service and billing
Satellite and transmission
Cost of equipment
Subscriber acquisition costs
Sales and marketing
Engineering, design and development
General and administrative
Impairment of goodwill
Depreciation and amortization
Restructuring, impairments and related costs
Total operating expenses
Income (loss) from operations
Other income (expense):
Interest expense, net of amounts capitalized
Loss on extinguishment of debt and credit facilities, net
Interest and investment (loss) income
Other income (loss)
Total other expense

Income (loss) before income taxes
Income tax expense

Net income (loss)
Preferred stock beneficial conversion feature

Net income (loss) attributable to common stockholders

Net income (loss) per common share:
Basic

Diluted

Weighted average common shares outstanding:
Basic

Diluted

For the Years Ended December 31,

2010 2009 2008
$2,414,174  $2,287,503  $ 1,548,919
64,517 51,754 47,190
71,355 50,352 56,001
266,946 83,029 11,882
2,816,992 2,472,638 1,663,992
435,410 397,210 280,852
305,914 308,121 312,189
241,680 234,456 165,036
80,947 84,033 59,279
35,281 40,188 46,091
413,041 340,506 371,343
215,454 228,956 231,937
45,390 41,031 40,496
240,970 227,554 213,142
— — 4,766,190
273,691 309,450 203,752
63,800 32,807 10,434
2,351,578 2244312 6,700,741
465,414 228326  (5,036,749)
(295,643)  (315,668)  (148,455)
(120,120)  (267,646) (98,203)
(5,375) 5,576 (21,428)
3,399 3,355 (9,599)
(417,739)  (574,383)  (277.685)
47,675  (346,057) (5,314,434)
(4,620) (5,981) (2,476)
43,055  (352,038) (5,316,910)
—  (186,188) —
$ 43,055 $ (538,226) $(5,316,910)
$ 001 $ (015 $ (245
$ 001 $ (015 $ (245
3,693259 3,585,864 2,169,489
6,391,071 3,585,864 2,169,489

See accompanying notes to the consolidated financial statements.




SIRIUS XM RADIO INC. AND SUBSIDIARIES
CONSOLIDATED BALANCE SHEETS

As of December 31,

2010 2009
(In thousands, except share and per share data)
ASSETS
Current assets:
Cash and cash equivalents $ 586,691 $ 383,489
Accounts receivable, net 121,658 113,580
Receivables from distributors 67,576 48,738
Inventory, net 21,918 16,193
Prepaid expenses 134,994 100,273
Related party current assets 6,719 106,247
Deferred tax asset 44,787 72,640
Other current assets 7,432 18,620
Total current assets 991,775 859,780
Property and equipment, net 1,761,274 1,711,003
Long-term restricted investments 3,396 3,400
Deferred financing fees, net 54,135 66,407
Intangible assets, net 2,629,200 2,695,115
Goodwill 1,834,856 1,834,856
Related party long-term assets 30,162 111,767
Other long-term assets 78,288 39,878
Total assets $ 7,383,086 $ 7,322,206
LIABILITIES AND STOCKHOLDERS’ EQUITY
Current liabilities:
Accounts payable and accrued expenses $§ 593,174 $§ 543,686
Accrued interest 72,453 74,566
Current portion of deferred revenue 1,201,346 1,083,430
Current portion of deferred credit on executory contracts 271,076 252,831
Current maturities of long-term debt 195,815 13,882
Related party current liabilities 15,845 108,246
Total current liabilities 2,349,709 2,076,641
Deferred revenue 273,973 255,149
Deferred credit on executory contracts 508,012 784,078
Long-term debt 2,695,856 2,799,702
Long-term related party debt 325,907 263,579
Deferred tax liability 914,637 940,182
Related party long-term liabilities 24,517 46,301
Other long-term liabilities 82,839 61,052
Total liabilities 7,175,450 7,226,684
Commitments and contingencies (Note 15)
Stockholders’ equity:
Preferred stock, par value $0.001; 50,000,000 authorized at December 31, 2010 and 2009:
Series A convertible preferred stock (liquidation preference of $0 at December 31, 2010 and $51,370 at
December 31, 2009); no shares issued and outstanding at December 31, 2010 and 24,808,959 shares issued
and outstanding at December 31, 2009 — 25
Convertible perpetual preferred stock, series B (liquidation preference of $13 at December 31, 2010 and 2009);
12,500,000 shares issued and outstanding at December 31, 2010 and 2009 13 13
Convertible preferred stock, series C junior; no shares issued and outstanding at December 31, 2010 and 2009,
respectively — —
Common stock, par value $0.001; 9,000,000,000 shares authorized at December 31, 2010 and 2009;
3,933,195,112 and 3,882,659,087 shares issued and outstanding at December 31, 2010 and 2009, respectively 3,933 3,882
Accumulated other comprehensive loss, net of tax (5,861) (6,581)
Additional paid-in capital 10,420,604 10,352,291
Accumulated deficit (10,211,053)  (10,254,108)
Total stockholders’ equity 207,636 95,522
Total liabilities and stockholders’ equity $ 7,383,086 $ 7,322,206

See accompanying notes to the consolidated financial statements.
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(In thousands, except share and per share data)
Balance at January 1, 2008
Net loss
Other comprehensive loss:
Unrealized loss on available-for-sale securities
Foreign currency translation adjustment, net of tax
of $137

Total comprehensive loss

Common stock issued to XM Satellite Radio Holdings
stockholders

Restricted common stock issued to XM Satellite
Radio Holdings stockholders

Issuance of common stock to employees and
employee benefit plans, net of forfeitures

Issuance of common stock under share borrow
agreements

Series A convertible preferred stock issued to XM
Satellite Radio Holdings stockholders

Compensation in connection with the issuance of
stock-based awards

Conversion of XM Satellite Radio Holdings vested
stock-based awards

Conversion of XM Satellite Radio Holdings
outstanding warrants

Exercise of options

Exercise of warrants

Exercise of XM Satellite Radio Holdings outstanding
‘warrants

Exchange of 3.5% Convertible Notes due 2008,
including accrued interest

Exchange of 2.5% Convertible Notes due 2009,
including accrued interest

Restricted shares withheld for taxes upon vesting

Adoption of ASU 2009-15 (Refer to Note 3)

Balance at December 31, 2008
Net loss
Other comprehensive loss:
Unrealized gain on available-for-sale securities
Foreign currency translation adjustment, net of tax
of $110

Total comprehensive loss

Issuance of preferred stock — related party, net of
issuance costs

Issuance of common stock to employees and
employee benefit plans, net of forfeitures

Structuring fee on 10% Senior PIK Secured Notes due
2011

Share-based payment expense

Returned shares under share borrow agreements

Issuance of restricted stock units in satisfaction of
accrued compensation

Exchange of 2.5% Convertible Notes due 2009,
including accrued interest

Balance at December 31, 2009

SIRIUS XM RADIO INC. AND SUBSIDIARIES

CONSOLIDATED STATEMENTS OF STOCKHOLDERS’ EQUITY (DEFICIT)
AND COMPREHENSIVE INCOME (LOSS)

Series A Series B Accumulated Total

Convertible Convertible Other Additional Stockholders’
Preferred Stock Preferred Stock Common Stock Comprehensive  Paid-in  Accumulated Equity
Shares Amount _ Shares Amount Shares Amount Loss Capital Deficit (Deficit)

— — — — 1,471,143,570 $ 1,471 $ — $ 3,604,764 $ (4,398,972)$  (792,737)

_ - — J — — — — (5,316,910)  (5,316,910)

— — — — — — (1,040) — — (1,040)

— — — — — — (6,831) — — (6,831)

(5,324,781)

— — — — 1,440,858,219 1,441 — 5459412 — 5,460,853

— — — — 29,739,201 30 — 66,598 — 66,628

— — — — 5,091,274 5 — 10,841 — 10,846

— — — — 262,399,983 262 — — — 262

24,808,959 25 — — — — — 47,070 — 47,095

— — — — — — — 83,610 — 83,610

— — — — — — — 94,616 — 94,616

— — — — — — — 115,784 — 115,784

— — — 117,442 — — 208 — 208

— — — — 899,836 1 — (1) — —

— — — — 17,173,644 17 — 17) — —

— — — — 24,131,155 24 — 33,478 — 33,502

— — — — 400,211,513 401 — 208,712 — 209,113

— — — — — — — (84) — (84)

— — — — — — — 70,960 — 70,960

24,808,959 § 25 =3 — 3,651,765,837 $ 3,652 $ (7,871)$ 9,795,951 $ (9,715,882) $ 75,875

_ — — — — — — — (352,038) (352,038)

— — — — — — 473 — — 473

— — — — — — 817 — — 817

— — — — — — — — — (350,748)

— — 12,500,000 13 — — — 410,179 (186,188) 224,004

— — — — 8,511,009 8 — 2,622 — 2,630

— — — — 59,178,819 59 — 5,859 — 5,918

— — — — — — — 71,388 — 71,388

— — — —  (60,000,000) (60) — 60 — —

— — — — 83,803,422 84 — 31,207 — 31,291

— — — — __139.400,000 139 — 35,025 — 35,164

24,808,959 § 25 12,500,000 $ 13 3,882,659,087 $ 3,882 $ (6,581) $10,352,291 $ (10,254,108) $ 95,522

See accompanying notes to the consolidated financial statements.
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SIRIUS XM RADIO INC. AND SUBSIDIARIES

CONSOLIDATED STATEMENTS OF STOCKHOLDERS’ EQUITY (DEFICIT)

(In thousands, except share and per share data)
Balance at December 31, 2009
Net income
Other comprehensive income:
Unrealized gain on available-for-sale securities
Foreign currency translation adjustment, net of tax
of $63
Total comprehensive income

Issuance of common stock to employees and employee
benefit plans, net of forfeitures

Share-based payment expense
Exercise of options and vesting of restricted stock units

Conversion of preferred stock to common stock

Balance at December 31, 2010

AND COMPREHENSIVE INCOME (LOSS)

Series A Convertible Perpetual Accumulated Total
Convertible Preferred Stock, Other Additional Stockholders’
Preferred Stock Series B C Stock Comprehensive  Paid-in  Accumulated Equity
Shares  Amount Shares Amount Shares Amount Loss Capital Deficit (Deficit)
24,808,959 $ 25 12,500,000 $ 13 3,882,659,087 $ 3,882 § (6,581) $10,352,291 $ (10,254,108) $ 95,522
43,055 43,055
— — — — — — 469 — — 469
— — — — — — 251 — — 251
— — — — e — — — — 43,775
— — — — 6,175,089 6 — 5,265 — 5,271
— — — — — — — 52,229 — 52,229
— — — — 19,551,977 20 — 10,819 — 10,839
(24,808,959) (25) — — 24,808,959 25 — — — —
— 3 — 12,500,000 $ 13 3,933,195,112 § 3,933 § (5.861) $10,420,604 $ (10,211,053) § 207,636

See accompanying notes to the consolidated financial statements.
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(In thousands)
Cash flows from operating activities:
Net income (loss)

SIRIUS XM RADIO INC. AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF CASH FLOWS

For the Years Ended December 31,

2010 2009

2008

Adjustments to reconcile net income (loss) to net cash provided by (used in) operating activities:

Depreciation and amortization
Impairment of goodwill

Non-cash interest expense, net of amortization of premium

Provision for doubtful accounts

Restructuring, impairments and related costs
Amortization of deferred income related to equity method investment
Loss on extinguishment of debt and credit facilities, net

Loss on investments, net
Loss on disposal of assets
Share-based payment expense
Deferred income taxes

Other non-cash purchase price adjustments (

Other
Changes in operating assets and
Accounts receivable

Receivables from distributors

Inventory
Related party assets

liabilities:

Prepaid expenses and other current assets

Other long-term assets

Accounts payable and accrued expenses

Accrued interest
Deferred revenue

Related party liabilities
Other long-term liabilities

Net cash provided by (used in) operating activities

Cash flows from investing activities:

Additions to property and equipment

Sales of property and equipment

43,055  $(352,038) $(5,316,910)

273,691 309,450
42,841 43,066
32,379 30,602
66,731 26,964
@2,776)  (2,776)

120,120 267,646
11,722 13,664
1,017 -
60,437 73,981
2,308 5,981

250,727)  (202,054)

(39,236)  (42,158)
(11,023)  (2,788)
(5,725) 8,269
(9,803) 15,305
75,374 10,027
17,671 86,674

5420 (46,645)
(884) 2,429
133,444 93,578
(53,413) 50,172
272 44,481

203,752
4,766,190
(2,689)
21,589
(1,156)
98,203
28,999
4,879
87,405
2,476
(68,330)
1,643

(32,121)
14,401
8,291
(22,249)
(19,953)
(5,490)
(83,037)
23,081
79,090
28,890
30,249

512,895 433,830

(152,797)

Purchases of restricted and other investments
Acquisition of acquired entity cash

Merger related costs

Sale of restricted and other investments

Net cash (used in) provided by investing activities

Cash flows from financing activities:

(311,868)  (248,511)

9,454 —

(130,551)
105

(3,000)

819,521

(23,519)
65,869

(302,414) (248,511)

728,425

Proceeds from exercise of warrants and stock options

Preferred stock issuance, net of costs

Long-term borrowings, net of costs 1,
Related party long-term borrowings, net of costs

Payment of premiums on redemption of debt

Payments to noncontrolling interest

Repayment of long-term borrowings 1,

Repayment of related party long-term borrowings
Net cash used in financing activities

10,839 —
— (3,712)
274,707 582,612
196,118 362,593
(84,326)  (17,075)

262,396)  (755,447)

(142,221) (351,247)

471

531,743

(18,693)
(61,880)
(1,085,643)

(7,279)  (182,276)

(634,002)

Net increase (decrease) in cash and cash equivalents

Cash and cash equivalents at beginning of period

203,202 3,043
383,489 380,446

(58,374)
438,820

Cash and cash equivalents at end of period $

586,691 §383,489 $§ 380,446

See accompanying notes to the consolidated financial statements.
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SIRIUS XM RADIO INC. AND SUBSIDIARIES

CONSOLIDATED STATEMENTS OF CASH FLOWS — (Continued)

(In thousands)

Supplemental Disclosure of Cash and Non-Cash Flow Information
Cash paid during the period for:
Interest, net of amounts capitalized

Non-cash investing and financing activities:

Share-based payments in satisfaction of accrued compensation

Common stock issued in exchange of 3.5% Convertible Notes due
2008, including accrued interest

Common stock issued in exchange of 2.5% Convertible Notes due
2009, including accrued interest

Structuring fee on 10% Senior PIK Secured Notes due 2011

Preferred stock issued to Liberty Media

Release of restricted investments

Equity issued in the acquisition of XM

In-orbit satellite performance incentives

Sale-leaseback of equipment

Conversion of Series A preferred stock to common stock

For the Years Ended
December 31,

2010 2009 2008
$241,160 $257,328 $ 137,542
— 31,291 8,729
— — 33,502
— 18,000 209,113
— 5,918 —
— 22716 —
— 137,850 —
— — 5,784,976
21,450 14,905 —
5,305 — —
25 — —

See accompanying notes to the consolidated financial statements.
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SIRIUS XM RADIO INC. AND SUBSIDIARIES

NOTES TO CONSOLIDATED FINANCIAL STATEMENTS
(Dollar amounts in thousands, unless otherwise stated)

(1) Business

We broadcast our music, sports, news, talk, entertainment, traffic and weather channels in the United States on a
subscription fee basis through our two proprietary satellite radio systems. Subscribers can also receive certain of our
music and other channels over the Internet, including through applications for Apple, Blackberry and Android-
powered mobile devices.

Our primary source of revenue is subscription fees, with most of our customers subscribing on an annual, semi-
annual, quarterly or monthly basis. We offer discounts for prepaid and long-term subscription plans as well as
discounts for multiple subscriptions on each platform. We also derive revenue from activation and other fees, the sale
of advertising on select non-music channels, the direct sale of satellite radios and accessories, and other ancillary
services, such as our weather, traffic, data and Backseat TV services.

Our satellite radios are primarily distributed through automakers (“OEMSs”); nationwide through retail locations;
and through our websites. We have agreements with every major automaker to offer satellite radios as factory or
dealer-installed equipment in their vehicles. Satellite radios are also offered to customers of rental car companies.

(2) Principles of Consolidation and Basis of Presentation
Principles of Consolidation

The accompanying consolidated financial statements of Sirius XM Radio Inc. and subsidiaries have been
prepared in accordance with U.S. generally accepted accounting principles (“GAAP”). All significant intercompany
transactions have been eliminated in consolidation.

Basis of Presentation

In the opinion of management, all normal recurring adjustments necessary for a fair presentation of our
consolidated financial statements as of December 31, 2010 and 2009, and for the years ended December 31, 2010,
2009 and 2008 have been made.

Although the effective date of the Merger was July 28, 2008, due to the immateriality of the results of operations
for the period between July 28 and July 31, 2008, we have accounted for the Merger as if it had occurred on July 31,
2008 with the results and balances of XM Holdings included as of July 31, 2008. We accounted for the Merger as an
acquisition of XM Holdings under the purchase method of accounting for business combinations. The acquisition cost
approximated $5,836,363, including transaction costs, and was allocated to the underlying net assets acquired, based
on the respective estimated fair values. This allocation included intangible assets, such as FCC licenses, customer
relationships, license agreements and trademarks. The excess of the purchase price over the estimated fair values of
the net assets acquired was recorded as goodwill. Because the Merger was consummated on July 28, 2008, the
accompanying financial statements and notes for periods prior to that date reflect only the financial results of Sirius
Satellite Radio Inc., as predecessor to Sirius XM Radio Inc., and are therefore not comparable to our financial results
for 2010, 2009 and the fourth quarter of 2008.

We have evaluated events subsequent to the balance sheet date and prior to the filing of this Annual Report on
Form 10-K for the year ended December 31, 2010 and have determined no events have occurred that would require
adjustment to our consolidated financial statements. For a discussion of subsequent events refer to Note 16.

Reclassifications

Certain amounts in our prior period consolidated financial statements have been reclassified to conform to our
current period presentation.
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SIRIUS XM RADIO INC. AND SUBSIDIARIES
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

(3) Summary of Significant Accounting Policies
Use of Estimates

In presenting consolidated financial statements, management makes estimates and assumptions that affect the
reported amounts and accompanying notes. Additionally, estimates were used when recording the fair values of assets
acquired and liabilities assumed in the Merger. Estimates, by their nature, are based on judgment and available
information. Actual results could differ materially from those estimates.

Significant estimates inherent in the preparation of the accompanying consolidated financial statements include
revenue recognition, asset impairment, useful lives of our satellites, share-based payment expense, and valuation
allowances against deferred tax assets. Economic conditions in the United States could have a material impact on our
accounting estimates.

Recent Accounting Pronouncements

The Financial Accounting Standards Board (“FASB”) updated Accounting Standards Codification (“ASC”) 470
to incorporate ASU 2009-15, Accounting for Own-Share Lending Arrangements in Contemplation of Convertible Debt
Issuance or Other Financing, into the ASC. This standard requires share-lending arrangements in an entity’s own
shares to be initially measured at fair value and treated as an issuance cost, excluded from basic and diluted earnings
per share, and requires an entity to recognize a charge to earnings if it becomes probable the counterparty will default
on the arrangement. This guidance was adopted as of January 1, 2010 on a retrospective basis, as required, for all
arrangements outstanding as of that date. The following table reflects the retrospective adoption of ASU 2009-15 on
our December 31, 2009 consolidated balance sheet:

As Originally Retrospective As Currently
Reported Adjustments Reported

Balance Sheet Line Item:

Deferred financing fees, net $ 8,902 $ 57,505 $ 66,407
Related party long-term assets, net of current portion 110,594 1,173 111,767
Long-term debt, net of current portion 2,799,127 575 2,799,702
Long-term related party debt, net of current portion 263,566 13 263,579
Additional paid-in capital 10,281,331 70,960 10,352,291
Accumulated deficit (10,241,238) (12,870) (10,254,108)

The following table reflects the adoption of ASU 2009-15 on our statement of operations for the years ended
December 31, 2009 and 2008:

For the Year Ended For the Year Ended
December 31, 2009 December 31, 2008
As Originally Retrospective As Currently As Originally Retrospective As Currently
Reported Adjustments Reported Reported Adjustments Reported
Statement of Operations Line Item:
Interest expense, net of amounts capitalized $ (306,420)  $ 9,248) $ (315,668)  $ (144,833) § (3,622) $ (148,455)
Net loss attributable to common stockholders (528,978) (9,248) (538,226) (5,313,288) (3,622) (5,316,910)

For the year ended December 31, 2010, we recorded $10,095, in interest expense related to the amortization of
the costs associated with the share-lending arrangement and other issuance costs. As of December 31, 2010, the
unamortized balance of the debt issuance costs was $51,243, with $50,218 recorded in deferred financing fees, net,




SIRIUS XM RADIO INC. AND SUBSIDIARIES
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

and $1,025 recorded in long-term related party assets. As of December 31, 2010 and 2009, the estimated fair value of
the remaining 202,400,000 loaned shares was approximately $329,912 and $121,440, respectively.

Revenue Recognition

We derive revenue primarily from subscribers, advertising and direct sales of merchandise. Revenue from
subscribers consists of subscription fees; revenue derived from our agreements with daily rental fleet programs; non-
refundable activation and other fees; and the effects of rebates. Revenue is recognized as it is realized or realizable and
earned.

We recognize subscription fees as our services are provided. Prepaid subscription fees are recorded as deferred
revenue and amortized to revenue ratably over the term of the applicable subscription plan.

Prepaid subscription fees received from certain automakers are recorded as deferred revenue and amortized to
revenue ratably over the service period which commences upon retail sale and activation. We reimburse automakers
for certain costs associated with the satellite radio installed in the applicable vehicle at the time the vehicle is
manufactured. The associated payments to the automakers are included in Subscriber acquisition costs. These
payments are included in Subscriber acquisition costs because we are responsible for providing the service to the
customers, including being obligated to the customers in the case of an interruption of service.

Activation fees are recognized ratably over the estimated term of a subscriber relationship, estimated to be
approximately 3.5 years during 2010. The estimated term of a subscriber relationship is based on historical experience.

We record an estimate of rebates that are paid by us to subscribers as a reduction to revenue in the period the
subscriber activates service. For certain rebate promotions, a subscriber must remain active for a specified period of
time to be considered eligible. In those instances, the estimate is recorded as a reduction to revenue over the required
activation period. We estimate the effects of mail-in rebates based on actual take-rates for rebate incentives offered in
prior periods, adjusted as deemed necessary based on take-rate data available at the time. In subsequent periods,
estimates are adjusted when necessary. For instant rebate promotions, we record the consideration paid to the
consumer as a reduction to revenue in the period the customer participates in the promotion.

We recognize revenue from the sale of advertising as the advertising is broadcast. Agency fees are calculated
based on a stated percentage applied to gross billing revenue for our advertising inventory and are reported as a
reduction of Advertising revenue. We pay certain third parties a percentage of Advertising revenue. Advertising
revenue is recorded gross of such revenue share payments as we are the primary obligor in the transaction. Advertising
revenue share payments are recorded to Revenue share and royalties during the period in which the advertising is
broadcast.

Equipment revenue and royalties from the sale of satellite radios, components and accessories are recognized
upon shipment, net of discounts and rebates. Shipping and handling costs billed to customers are recorded as revenue.
Shipping and handling costs associated with shipping goods to customers are reported as a component of Cost of
equipment.

ASC 605, Revenue Recognition, provides guidance on how and when to recognize revenues for arrangements that
may involve the delivery or performance of multiple products, services and/or rights to use assets. Revenue
arrangements with multiple deliverables are required to be divided into separate units of accounting if the deliverables
in the arrangement meet certain criteria. Arrangement consideration must be allocated among the separate units of
accounting based on their relative fair values.

Programming Costs

Programming costs which are for a specified number of events are amortized on an event-by-event basis;
programming costs which are for a specified season or period are amortized over the season or period on a straight-
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SIRIUS XM RADIO INC. AND SUBSIDIARIES
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

line basis. We allocate a portion of certain programming costs which are related to sponsorship and marketing
activities to sales and marketing expenses on a straight-line basis over the term of the agreement.

Advertising Costs

Media is expensed when aired and advertising production costs are expensed as incurred. Market development
funds consist of fixed and variable payments to reimburse retailers for the cost of advertising and other product
awareness activities. Fixed market development funds are expensed over the periods specified in the applicable
agreement; variable costs are expensed when aired and production costs are expensed as incurred. During the years
ended December 31, 2010, 2009 and 2008, we recorded advertising costs of $110,050, $128,784 and $109,253,
respectively. These costs are reflected in Sales and marketing expense in our consolidated statements of operations.

Stock-Based Compensation

We account for equity instruments granted to employees in accordance with ASC 718, Compensation — Stock
Compensation . ASC 718 requires all share-based compensation payments to be recognized in the financial statements
based on fair value. ASC 718 requires forfeitures to be estimated at the time of grant and revised in subsequent periods
if actual forfeitures differ from initial estimates. We use the Black-Scholes-Merton option-pricing model to value
stock option awards and have elected to treat awards with graded vesting as a single award. Share-based compensation
expense is recognized ratably over the requisite service period, which is generally the vesting period, net of forfeitures.
We measure non-vested stock awards using the fair market value of restricted shares of common stock on the day the
award is granted.

Fair value as determined using Black-Scholes-Merton model varies based on assumptions used for the expected
life, expected stock price volatility and risk-free interest rates. We estimate the fair value of awards granted using the
hybrid approach for volatility, which weights observable historical volatility and implied volatility of qualifying
actively traded options on our common stock. The expected life assumption represents the weighted-average period
stock-based awards are expected to remain outstanding. These expected life assumptions are established through a
review of historical exercise behavior of stock-based award grants with similar vesting periods. Where historical
patterns do not exist, contractual terms are used. The risk-free interest rate represents the daily treasury yield curve
rate at the grant date based on the closing market bid yields on actively traded U.S. treasury securities in the
over-the-counter market for the expected term. Our assumptions may change in future periods.

Equity instruments granted to non-employees are accounted for in accordance with ASC 505, Equity . The final
measurement date for the fair value of equity instruments with performance criteria is the date that each performance
commitment for such equity instrument is satisfied or there is a significant disincentive for non-performance.

Stock-based awards granted to employees, non-employees and members of our board of directors include
warrants, stock options, restricted stock and restricted stock units.

Subscriber Acquisition Costs

Subscriber acquisition costs consist of costs incurred to acquire new subscribers and include hardware subsidies
paid to radio manufacturers, distributors and automakers, including subsidies paid to automakers who include a
satellite radio and a prepaid subscription to our service in the sale or lease price of a new vehicle; subsidies paid for
chip sets and certain other components used in manufacturing radios; device royalties for certain radios; commissions
paid to retailers and automakers as incentives to purchase, install and activate radios; product warranty obligations;
and provisions for inventory allowance. Subscriber acquisition costs do not include advertising, loyalty payments to
distributors and dealers of radios and revenue share payments to automakers and retailers of radios.
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SIRIUS XM RADIO INC. AND SUBSIDIARIES
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

Subsidies paid to radio manufacturers and automakers are expensed upon installation, shipment, receipt of
product or activation. Commissions paid to retailers and automakers are expensed upon either the sale or activation of
radios. Chip sets that are shipped to radio manufacturers and held on consignment are recorded as inventory and
expensed as Subscriber acquisition costs when placed into production by radio manufacturers. Costs for chip sets not
held on consignment are expensed as Subscriber acquisition costs when the automaker confirms receipt.

We record product warranty obligations in accordance with ASC 460, Guarantees, which requires a guarantor to
recognize, at the inception of a guarantee, a liability for the fair value of the obligation undertaken by issuing the
guarantee. We warrant that certain products sold through our retail and direct to consumer distribution channels will
perform in all material respects in accordance with specifications in effect at the time of the purchase of the products
by the customer. The product warranty period on our products is 90 days from the purchase date for repair or
replacement of components and/or products that contain defects of material or workmanship. We record a liability for
costs that we expect to incur under our warranty obligations when the product is shipped from the manufacturer.
Factors affecting the warranty liability include the number of units sold and historical and anticipated rates of claims
and costs per claim. We periodically assess the adequacy of our warranty liability based on changes in these factors.

Research & Development Costs

Research and development costs are expensed as incurred and primarily include the cost of new product
development, chip set design, software development and engineering. During the years ended December 31, 2010,
2009 and 2008, we recorded research and development costs of $40,043, $38,852 and $41,362, respectively. These
costs are reported as a component of Engineering, design and development expense in our consolidated statements of
operations.

Income Taxes

Deferred income taxes are recognized for the tax consequences related to temporary differences between the
carrying amount of assets and liabilities for financial reporting purposes and the amounts used for tax purposes at each
year-end, based on enacted tax laws and statutory tax rates applicable to the periods in which the differences are
expected to affect taxable income. A valuation allowance is recognized when, based on the weight of all available
evidence, it is considered more likely than not that all, or some portion, of the deferred tax assets will not be realized.
Income tax expense is the sum of current income tax plus the change in deferred tax assets and liabilities.

ASC 740, Income Taxes, requires a company to first determine whether it is more-likely-than-not that a tax
position will be sustained based on its technical merits as of the reporting date, assuming that taxing authorities will
examine the position and have full knowledge of all relevant information. A tax position that meets this more-likely-
than-not threshold is then measured and recognized at the largest amount of benefit that is greater than fifty percent
likely to be realized upon effective settlement with a taxing authority. Changes in recognition or measurement are
reflected in the period in which the change in judgment occurs. We record interest and penalties related to uncertain
tax positions in income tax expense, net of amounts capitalized, in our consolidated statement of operations.

We report revenues net of any tax assessed by a governmental authority that is both imposed on, and concurrent
with, a specific revenue-producing transaction between a seller and a customer in our consolidated statements of
operations.

Earnings per Share (“EPS”)

Basic net income (loss) per common share is calculated using the weighted average common shares outstanding
during each reporting period. Diluted net income (loss) per common share adjusts the weighted average common
shares outstanding for the potential dilution that could occur if common stock equivalents (convertible debt and
preferred stock, warrants, stock options, restricted stock and restricted stock units) were




SIRIUS XM RADIO INC. AND SUBSIDIARIES
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

exercised or converted into common stock, calculated using the treasury stock method. For the year ended

December 31, 2010, common stock equivalents of approximately 689,922,000 were excluded from the calculation of
diluted net income per common share as the effect would have been anti-dilutive. Due to the net loss for the years
ended December 31, 2009 and 2008, common stock equivalents of approximately 3,381,905,000 and 787,000,000,
respectively, were excluded from the calculation of diluted net loss per common share as the effect would have been
anti-dilutive.

Years Ended December 31,

(In thousands, except per share data) 2010 2009 2008
Net income (loss) $ 43,055 $ (352,038) $(5,316,910)
Preferred stock beneficial conversion feature — (186,188) —
Net income (loss) per common share: $§ 43,055 $ (538,226)  $(5,316,910)
Average common shares outstanding-basic 3,693,259 3,585,864 2,169,489
Dilutive effect of equity awards 2,697,812 — —
Average common shares outstanding-diluted 6,391,071 3,585,864 2,169,489
Net income (loss) per common share
Basic $ 001 § 0.15) $ (2.45)
Diluted $ 0.01 $ (0.15) $ (2.45)

Cash and Cash Equivalents

Cash and cash equivalents consist of cash on hand, money market funds, certificates of deposit, in-transit credit
card receipts and highly liquid investments with an original maturity of three months or less when purchased. Cash
and cash equivalents are stated at fair market value.

Accounts Receivable

Accounts receivable are stated at amounts due from customers net of an allowance for doubtful accounts. Our
allowance for doubtful accounts considers historical experience, the age of amounts due, current economic conditions
and other factors that may affect the counterparty’s ability to pay.

Accounts receivable, net, consists of the following:

December 31, December 31,
2010 2009
Gross accounts receivable $ 131,880 $ 122,247
Allowance for doubtful accounts (10,222) (8,667)
Total accounts receivable, net $ 121,658 $ 113,580

Receivables from distributors include billed and unbilled amounts due from OEMs for radio services included in
the sale or lease price of vehicles, as well as billed amounts due from retailers. Receivables from distributors consist of
the following:

December 31, December 31,

2010 2009
Billed $ 30,456 § 25,207
Unbilled 37,120 23,531
Total $§ 67,576 $§ 48,738

F-15




SIRIUS XM RADIO INC. AND SUBSIDIARIES
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

Inventory

Inventory consists of finished goods, refurbished goods, chip sets and other raw material components used in
manufacturing radios. Inventory is stated at the lower of cost, determined on a first-in, first-out basis, or market. We
record an estimated allowance for inventory that is considered slow moving, obsolete or whose carrying value is in
excess of net realizable value. The provision related to products purchased for resale in our direct to consumer
distribution channel and components held for resale by us is reported as a component of Cost of equipment in our
consolidated statements of operations. The provision related to inventory consumed in our OEM and retail distribution
channel is reported as a component of Subscriber acquisition costs in our consolidated statements of operations.

Inventory, net, consists of the following:

December 31, December 31,
2010 2009
Raw materials $ 18,181 $ 17,370
Finished goods 24,492 19,704
Allowance for obsolescence (20,755) (20,881)
Total inventory, net $ 21918 $ 16,193

Investments

Marketable Securities — Marketable securities consist of certificates of deposit, auction rate certificates and
investments in debt and equity securities of other entities. Our investment policy objectives are the preservation of
capital, maintenance of liquidity to meet operating requirements and yield maximization. Marketable securities are
classified as available-for-sale securities and carried at fair market value. Unrealized gains and losses on
available-for-sale securities are included in Accumulated other comprehensive loss, net of tax, as a separate
component of Stockholders’ equity (deficit). Realized gains and losses, dividends and interest income, including
amortization of the premium or discount arising at purchase, are included in Interest and investment income. The
specific-identification method is used to determine the cost of all securities and the basis by which amounts are
reclassified from Accumulated other comprehensive loss into earnings.

We received proceeds from the sale or maturity of marketable securities of $9,456, $0 and $5,469 for the years
ended December 31, 2010, 2009 and 2008, respectively. We recorded $425 of realized gains on marketable securities
for the year ended December 31, 2010 and $473 of net unrealized gains on marketable securities for the year ended
December 31, 2009.

Restricted Investments — Restricted investments consist of letters of credit, certificates of deposit, money market
funds and interest-bearing accounts which are restricted as to their withdrawal. We received proceeds from the release
of restricted investments of $60,400 for the year ended December 31, 2008.

Equity Method Investments — Investments in which we have the ability to exercise significant influence but not
control are accounted for pursuant to the equity method of accounting. We recognize our proportionate share of
earnings or losses of our affiliates as they occur as a component of Other (expense) income in our consolidated
statements of operations. We evaluate our equity method investments for impairment whenever events, or changes in
circumstances, indicate that the carrying amounts of such investments may not be recoverable. The difference between
the carrying value and the estimated fair values of our equity method investments is recognized as an impairment loss
when the loss is deemed to be other than temporary.

Cost Method Investments — Investments in equity securities that do not have readily determinable fair values
and in which we do not have a controlling interest or are unable to exert significant influence are recorded at cost.
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ASC 820, Fair Value Measurements and Disclosures, establishes a fair value hierarchy for input into valuation
techniques as follows: i) Level 1 input — unadjusted quoted prices in active markets for identical instrument;
i) Level 2 input — observable market data for the same or similar instrument but not Level 1; and iii) Level 3
input — unobservable inputs developed using management’s assumptions about the inputs used for pricing the asset
or liability. We use Level 3 inputs to fair value our investments in auction rate certificates issued by student loan trusts
and the 8% convertible unsecured subordinated debentures issued by XM Canada. These investments are not material
to our consolidated results of operations or financial position.

Investments are periodically reviewed for impairment and a write down is recorded whenever declines in fair
value below carrying value are determined to be other than temporary. In making this determination, we consider,
among other factors, the severity and duration of the decline as well as the likelihood of a recovery within a reasonable
timeframe.

Property and Equipment

Property and equipment, including satellites, are stated at cost less accumulated depreciation and amortization.
Equipment under capital leases is stated at the present value of minimum lease payments. Depreciation and
amortization are calculated using the straight-line method over the following estimated useful lives:

Satellite system 2 - 15 years

Terrestrial repeater network 5-15 years

Broadcast studio equipment 3 - 15 years

Capitalized software and hardware 3 -7 years

Satellite telemetry, tracking and control facilities 3 -17.5 years

Furniture, fixtures, equipment and other 2 -7 years

Building 20 or 30 years

Leasehold improvements Lesser of useful life or remaining lease term

We review long-lived assets, such as property and equipment, and purchased intangibles subject to amortization
for impairment whenever events or changes in circumstances indicate the carrying amount may not be recoverable.
Recoverability of assets to be held and used is measured by a comparison of the carrying amount of an asset to
estimated undiscounted future cash flows expected to be generated by the asset. If the carrying amount of an asset
exceeds the estimated future cash flows, an impairment charge is recognized for the amount by which the carrying
amount exceeds the fair value of the asset.

Goodwill and Other Intangible Assets

Goodwill represents the excess of the purchase price over the estimated fair value of net tangible and identifiable
intangible assets acquired in business combinations. Our annual impairment assessment of our single reporting unit is
performed as of October 1st of each year, and an assessment is performed at other times if events or circumstances
indicate it is more likely than not that the asset is impaired. Step one of the impairment assessment compares the fair
value of the entity to its carrying value and if the fair value exceeds its carrying value, goodwill is not impaired. If the
carrying value exceeds the fair value, the implied fair value of goodwill is compared to the carrying value of goodwill.
If the implied fair value exceeds the carrying value then goodwill is not impaired; otherwise, an impairment loss will
be recorded by the amount the carrying value exceeds the implied fair value.

The impairment test for other intangible assets not subject to amortization consists of a comparison of the fair
value of the intangible asset with its carrying value. If the carrying value of the intangible asset exceeds its fair value,
an impairment loss is recognized in an amount equal to that excess.
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We use independent appraisals to assist in determining the fair value of our FCC licenses. The income approach,
which is commonly called the “Jefferson Pilot Method” or the “Greenfield Method”, has been consistently used to
estimate the fair value. This method attempts to isolate the income that is properly attributable to the license alone
(that is, apart from tangible and intangible assets and goodwill). It is based upon modeling a hypothetical “Greenfield”
build-up to a normalized enterprise that, by design, lacks inherent goodwill and has essentially purchased (or added)
all other assets as part of the build-up process. The methodology assumes that, rather than acquiring such an operation
as a going concern, the buyer would hypothetically obtain a license at nominal cost and build a new operation with
similar attributes from inception. The significant assumption was that the hypothetical start up entity would begin its
network build out phase at the impairment testing date and revenues and variable costs would not be generated until
the satellite network was operational, approximately five years from inception.

Other intangible assets with finite lives are amortized over their respective estimated useful lives to their
estimated residual values, and reviewed for impairment under the provisions of ASC 360-10-35, Property, Plant and
Equipment/Overall/Subsequent Measurement . We review intangible assets subject to amortization for impairment
whenever events or circumstances indicate that the carrying amount of an asset may not be recoverable. If the sum of
the expected cash flows, undiscounted and without interest, is less than the carrying amount of the asset, an
impairment loss is recognized as the amount by which the carrying amount of the asset exceeds its fair value.

Fair Value of Financial Instruments

The fair value of a financial instrument is the amount at which the instrument could be exchanged in an orderly
transaction between market participants to sell the asset or transfer the liability. As of December 31, 2010 and 2009,
the carrying amounts of cash and cash equivalents, accounts and other receivables, and accounts payable
approximated fair value due to the short-term nature of these instruments.

The fair value for publicly traded instruments is determined using quoted market prices while the fair value for
non-publicly traded instruments is based upon estimates from a market maker and brokerage firm. As of December 31,
2010 and 2009, the carrying value of our debt was $3,217,578 and $3,077,163, respectively; and the fair value
approximated $3,722,905 and $3,195,375, respectively.

4) Goodwill

Goodwill represents the excess of the purchase price over the estimated fair value of net tangible and identifiable
intangible assets acquired in business combinations. Our annual impairment assessment is performed as of
October 1st of each year, and an assessment is performed at other times if events or circumstances indicate it is more
likely than not that the asset is impaired. At October 1, 2010 and December 31, 2010, the fair value of our single
reporting unit substantially exceeded its carrying value and therefore was not at risk of failing step one of ASC
350-20, Goodwill (“ASC 350-20). As a result, there were no changes in the carrying value of our goodwill during the
years ended December 31, 2010 and 2009. During 2008, we recorded goodwill in the amount of $6,601,046 and we
recorded an impairment charge of $4,766,190.
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(5) Intangible Assets

Intangible assets consisted of the following:

December 31, 2010 December 31, 2009
Gross Gross
Weighted Average Carrying Accumulated Net Carrying Carrying Accumulated Net Carrying
Useful Lives Value Amortization Value Value Amortization Value
Indefinite life intangible assets:
FCC licenses Indefinite $2,083,654 § — $ 2,083,654 $2,083,654 $ — $ 2,083,654
Trademark Indefinite 250,000 — 250,000 250,000 — 250,000
Definite life intangible assets:
Subscriber relationships 9 years 380,000 (144,325) 235,675 380,000 (91,186) 288,814
Licensing agreements 9.1 years 75,000 (23,721) 51,279 75,000 (13,906) 61,094
Proprietary software 6 years 16,552 (9,566) 6,986 16,552 (6,823) 9,729
Developed technology 10 years 2,000 (483) 1,517 2,000 (283) 1,717
Leasehold interests 7.4 years 132 (43) 89 132 (25) 107

Total intangible assets

Indefinite Life Intangible Assets

$2,807,338 § (178,138) § 2,629,200 $2,807,338 $ (112,223) § 2,695,115

We have identified our FCC licenses and the XM trademark as indefinite life intangible assets after considering
the expected use of the assets, the regulatory and economic environment within which they are used and the effects of

obsolescence on their use.

We hold FCC licenses to operate our satellite digital audio radio service and provide ancillary services. The
following table outlines the years in which each of our licenses expires:

FCC License

Expiration Year

SIRIUS FM-1 satellite

SIRIUS FM-2 satellite

SIRIUS FM-3 satellite

SIRIUS FM-4 ground spare satellite
SIRIUS FM-5 satellite

XM-1 satellite

XM-2 satellite

XM-3 satellite

XM-4 satellite

XM-5 satellite

2017
2017
2017
2017
2017
2014
2014
2013
2014
2018

Prior to expiration, we are required to apply for a renewal of our FCC licenses. The renewal and extension of our
licenses is reasonably certain at minimal cost, which is expensed as incurred. Each of the FCC licenses authorizes us
to use the broadcast spectrum, which is a renewable, reusable resource that does not deplete or exhaust over time.
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In connection with the Merger, $250,000 of the purchase price was allocated to the XM trademark. As of
December 31, 2010, there were no legal, regulatory or contractual limitations associated with the XM trademark.

Our annual impairment assessment of our indefinite intangible assets is performed as of October 1st of each year.
An assessment is made at other times if events or changes in circumstances indicate that it is more likely than not that
the assets have been impaired. At October 1, 2010 and December 31, 2010, the fair value of our indefinite intangible
assets substantially exceeded its carrying value and therefore was not at risk of impairment.

Definite Life Intangible Assets

Subscriber relationships are amortized on an accelerated basis over 9 years, which reflects the estimated pattern in
which the economic benefits will be consumed. Other definite life intangible assets include certain licensing
agreements, which are amortized over a weighted average useful life of 9.1 years on a straight-line basis.

Amortization expense for definite life intangible assets was $65,915, $76,587 and $35,789 for the years ended
December 31, 2010, 2009 and 2008, respectively. Expected amortization expense for each of the fiscal years through
December 31, 2015 and for periods thereafter is as follows:

Year Ending December 31, Amount

2011 $ 58,850
2012 53,420
2013 47,097
2014 38,619
2015 37,293
Thereafter 60,267
Total definite life intangibles assets, net $295,546

(6) Subscriber Revenue

Subscriber revenue consists of subscription fees, revenue derived from agreements with certain daily rental fleet
operators, non-refundable activation and other fees as well as the effects of rebates. Revenues received from OEMs for
subscriptions included in the sale or lease price of vehicles are also included in subscriber revenue over the service
period.

Subscriber revenue consists of the following:

For the Years Ended December 31,

2010 2009 2008
Subscription fees $2,398,790 $2,266,809 $1,529,726
Activation fees 16,028 21,837 23,025
Effect of rebates (644) (1,143) (3,832)
Total subscriber revenue $2.414,174 $2,287,503 $1,548,919

F-20




SIRIUS XM RADIO INC. AND SUBSIDIARIES
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

(7) Interest Costs

We capitalize a portion of the interest on funds borrowed to finance the construction costs of our satellites and
related launch vehicles for our FM-6 and XM-5 satellites. We also incur interest costs on all of our debt instruments
and on our satellite incentive agreements. The following is a summary of our interest costs:

For the Years Ended December 31,

2010 2009 2008
Interest costs charged to expense $295,643  $315,668  $148,455
Interest costs capitalized 63,880 61,201 20,872
Total interest costs incurred $359,523  $376,869  $169,327

Included in interest costs incurred is non-cash interest expense, consisting of amortization related to original issue
discounts, premiums and deferred financing fees of $42,841, $43,066 and $(2,689) for the years ended December 31,
2010, 2009 and 2008, respectively.

(8) Property and Equipment

Property and equipment, net, consists of the following:

December 31, December 31,
2010 2009
Satellite system $ 1,943,537 $ 1,680,732
Terrestrial repeater network 109,582 108,841
Leasehold improvements 43,567 43,480
Broadcast studio equipment 51,985 49,965
Capitalized software and hardware 163,689 146,035
Satellite telemetry, tracking and control facilities 57,665 55,965
Furniture, fixtures, equipment and other 63,265 57,536
Land 38,411 38,411
Building 56,685 56,424
Construction in progress 297,771 430,543
Total property and equipment 2,826,157 2,667,932
Accumulated depreciation and amortization (1,064,883) (956,929)
Property and equipment, net $ 1,761,274 $ 1,711,003
Construction in progress consists of the following:
December 31, December 31,
2010 2009
Satellite system $ 262,744 $ 398,425
Terrestrial repeater network 19,239 19,396
Other 15,788 12,722
Construction in progress $ 297,771 $ 430,543

Depreciation and amortization expense on property and equipment was $207,367, $232,863 and $167,963 for the
years ended December 31, 2010, 2009 and 2008, respectively. We retired property and equipment, which included our
SIRIUS FM-4 satellite, with a cost basis of $155,000 during the year ended December 31, 2010.
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Satellites

We own four orbiting satellites and one spare satellite, FM-4, for use in the SIRIUS system. These satellites are
of the Loral FS-1300 model series. Space Systems/Loral is constructing a sixth satellite for use in this system. We
have an agreement with International Launch Services to launch this satellite on a Proton rocket.

During the fourth quarter of 2010, we recorded an other than temporary impairment charge of $56,100 to
Restructuring, impairments, and related costs in the statement of operations for FM-4, a ground spare satellite held in
storage since 2002. We determined that the probability of launching FM-4 is remote due to the launch of XM-5 in the
fourth quarter of 2010 and our business plan.

We own five orbiting satellites for use in the XM system. Four of these satellites were manufactured by Boeing
Satellite Systems International and one was manufactured by Space Systems/Loral.

During the year ended December 31, 2010, we capitalized interest of $63,880 and expenditures of $184,727
related to the construction of our satellites and related launch vehicles for FM-6 and XM-5.

(9) Related Party Transactions

We had the following related party transaction balances at December 31, 2010 and 2009:

Related party Related Party Related Party Related Party Related Party

Current Assets Long-Term Assets Current Liabilities Long-Term Liabilities Long-Term Debt

2010 2009 2010 2009 2010 2009 2010 2009 2010 2009
Liberty Media $ — 8 — $ 1,571 $§ 1974 $ 9,765 $ 8,523 § — $ — $325,907 $263,579
SIRIUS Canada 5,613 2,327 — 1,805 — — — — —
XM Canada 1,106 1,011 28,591 24,429 4275 2,775 24,517 28,793 — —
General Motors 99,995 85,364 — 93,107 — 17,508 — —
American Honda — 2,914 — — — 3,841 — — — —
Total $6,719 $106,247 $30,162 $111,767 $15,845 $108,246 $ 24,517 $ 46,301 $325,907 $263,579

Neither General Motors nor American Honda is considered a related party following May 27, 2010, the date on
which the individuals nominated by General Motors and American Honda, respectively, ceased to be members of our
board of directors.

Liberty Media

In February, 2009, we entered into an Investment Agreement (the “Investment Agreement”) with an affiliate of
Liberty Media Corporation, Liberty Radio, LLC (collectively, “Liberty Media”). Pursuant to the Investment
Agreement, in March 2009 we issued to Liberty Radio, LLC 12,500,000 shares of our Convertible Perpetual Preferred
Stock, Series B (the “Series B Preferred Stock™), with a liquidation preference of $0.001 per share in partial
consideration for certain loan investments. Liberty Media has representatives on our board of directors.

The Series B Preferred Stock is convertible into 2,586,976,000 shares of common stock. Liberty Media has
agreed not to acquire more than 49.9% of our outstanding common stock prior to March 2012, except that Liberty
Media may acquire more than 49.9% of our outstanding common stock at any time after March 2011 pursuant to any
cash tender offer for all of the outstanding shares of our common stock that are not beneficially owned by Liberty
Media or its affiliates at a price per share greater than the closing price of the common stock on the trading day
preceding the earlier of the public announcement or commencement of such tender offer. The Investment Agreement
also provides for certain other standstill provisions during the three year period ending in March 2012.
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We accounted for the Series B Preferred Stock by recording a $227,716 increase to additional paid-in capital,
excluding issuance costs, for the amount of allocated proceeds received and an additional $186,188 increase in paid-in
capital for the beneficial conversion feature, which was immediately recognized as a charge to retained earnings.

Loan Investments

On February 17, 2009, SIRIUS entered into a Credit Agreement (the “LM Credit Agreement”) with Liberty
Media Corporation, as administrative agent and collateral agent, and Liberty Media, LLC, as lender. The LM Credit
Agreement provided for a $250,000 term loan and $30,000 of purchase money loans. In August 2009, we repaid all
amounts due and terminated the LM Credit Agreement in connection with the issue and sale of SIRIUS’ 9.75% Senior
Secured Notes due 2015.

On February 17,2009, XM entered into a Credit Agreement with Liberty Media Corporation, as administrative
agent and collateral agent, and Liberty Media, LLC, as lender. On March 6, 2009, XM amended and restated that
credit agreement (the “Second-Lien Credit Agreement”) with Liberty Media Corporation. In June 2009, XM repaid all
amounts due and terminated the Second-Lien Credit Agreement in connection with the issue and sale of its
11.25% Senior Secured Notes due 2013.

On March 6, 2009, XM amended and restated the $100,000 Term Loan, dated as of June 26, 2008 and the
$250,000 Credit Agreement, dated as of May 5, 2006. These facilities were combined as term loans into the Amended
and Restated Credit Agreement, dated as of March 6, 2009. Liberty Media, LLC, purchased $100,000 aggregate
principal amount of such loans from the existing lenders. In June 2009, XM used a portion of the net proceeds from
the sale of its 11.25% Senior Secured Notes due 2013 to extinguish the Amended and Restated Credit Agreement.

Liberty Media has advised us that as of December 31, 2010 and 2009, respectively, it owned the following:

December 31, December 31,
2010 2009

9.625% Senior Notes due 2013 $ — $ 55221
8.75% Senior Notes due 2015 150,000 —
9.75% Senior Secured Notes due 2015 50,000 50,000
11.25% Senior Secured Notes due 2013 — 87,000
13% Senior Notes due 2013 76,000 76,000
7% Exchangeable Senior Subordinated Notes due 2014 11,000 11,000
7.625% Senior Notes due 2018 50,000 —
Total principal debt 337,000 279,221
Less: discounts 11,093 15,642
Total carrying value debt $ 325,907 $ 263,579

In October 2010, Liberty Media tendered its $87,000 of the 11.25% Senior Secured Notes due 2013 and
purchased $50,000 of the 7.625% Senior Notes due 2018 at issuance.

As of December 31, 2010 and 2009, we recorded $9,765 and $8,523, respectively, related to accrued interest with
Liberty Media to Related party current liabilities. We recognized Interest expense associated with debt held by Liberty
Media of $40,169 and $79,640 for the years ended December 31, 2010 and 2009, respectively.

SIRIUS Canada

In 2005, we entered into a license and services agreement with SIRIUS Canada. Pursuant to such agreement,
SIRIUS is reimbursed for certain costs incurred to provide SIRIUS Canada service, including certain costs incurred
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for the production and distribution of radios, as well as information technology support costs. In consideration for the
rights granted pursuant to this license and services agreement, we have the right to receive a royalty equal to a
percentage of SIRIUS Canada’s gross revenues based on subscriber levels (ranging between 5% to 15%) and the
number of Canadian-specific channels made available to SIRIUS Canada. Our investment in SIRIUS Canada is
primarily non-voting shares which carry an 8% cumulative dividend.

We recorded the following revenue from SIRIUS Canada. Royalty income is included in other revenue and
dividend income is included in Interest and investment income (loss) in our consolidated statements of operations:

For the Years Ended
December 31,
2010 2009 2008
Royalty income $10,684  $5,797  $1,309
Dividend income 926 839 199
Total revenue from SIRIUS Canada $11,610 $6,636  $1,508

Receivables from royalty and dividend income were utilized to absorb a portion of our share of net losses
generated by SIRIUS Canada during the years ended December 31, 2010 and 2009. Total costs that have been or will
be reimbursed by SIRIUS Canada for the years ended December 31, 2010, 2009 and 2008 were $12,185, $11,031 and
$14,973, respectively.

XM Canada

In 2005, XM entered into agreements to provide XM Canada with the right to offer XM satellite radio service in
Canada. The agreements have an initial ten year term and XM Canada has the unilateral option to extend the
agreements for an additional five years. We receive a 15% royalty for all subscriber fees earned by XM Canada each
month for its basic service and an activation fee for each gross activation of an XM Canada subscriber on XM’s
system. XM Canada is obligated to pay us a total of $70,300 for the rights to broadcast and market National Hockey
League (“NHL”) games for a 10-year term. We recognize these payments on a gross basis as a principal obligor
pursuant to the provisions of ASC 605, Revenue Recognition . The estimated fair value of deferred revenue from XM
Canada as of the Merger date was approximately $34,000, which is amortized on a straight-line basis through 2020,
the expected term of the agreements. As of December 31, 2010 and 2009, the carrying value of deferred revenue
related to XM Canada was $28,792 and $31,568, respectively.

We have extended a Cdn$45,000 standby credit facility to XM Canada, which can be utilized to purchase
terrestrial repeaters or finance royalty and activation fees payable to us. The facility matures on December 31, 2012
and bears interest at 17.75% per annum. We have the right to convert unpaid principal amounts into Class A
subordinate voting shares of XM Canada at the price of Cdn$16.00 per share. As of December 31, 2010 and 2009,
amounts drawn by XM Canada on this facility in lieu of payment of fees recorded in Related party long-term assets
were $21,390, net of a $9,607 valuation allowance, and $18,429, respectively. The December 31, 2010 valuation
allowance of $9,607 related to the absorption of our share of the net loss from our investment in XM Canada shares.

As of December 31, 2010 and 2009, amounts due from XM Canada also included $7,201 and $6,000,
respectively, attributable to deferred programming costs and accrued interest (in addition to the amounts drawn on the
standby credit facility), all of which is reported as Related party long-term assets.
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We recorded the following revenue from XM Canada as Other revenue in our consolidated statements of
operations:

For the Years Ended December 31,

2010 2009 2008
Amortization of XM Canada deferred income $ 2,776 $ 2,776  $1,156
Subscriber and activation fee royalties 10,313 11,603 97
Licensing fee revenue 4,500 6,000 2,500
Advertising reimbursements 1,083 1,067 366
Total revenue from XM Canada $18,672  $21,446  $4,119

General Motors and American Honda

We have a long-term distribution agreement with General Motors Company (“GM”). GM had a representative on
our board of directors and was considered a related party through May 27, 2010. During the term of the agreement,
GM has agreed to distribute the XM service. We subsidize a portion of the cost of satellite radios and makes incentive
payments to GM when the owners of GM vehicles with factory- or dealer-installed satellite radios become self-paying
subscribers. We also share with GM a percentage of the subscriber revenue attributable to GM vehicles with factory-
or dealer- installed satellite radios. As part of the agreement, GM provides certain call-center related services directly
to subscribers who are also GM customers for which we reimburse GM.

We make bandwidth available to OnStar Corporation for audio and data transmissions to owners of enabled GM
vehicles, regardless of whether the owner is a subscriber. OnStar’s use of our bandwidth must be in compliance with
applicable laws, must not compete or adversely interfere with our business, and must meet our quality standards. We
also granted to OnStar a certain amount of time to use our studios on an annual basis and agreed to provide certain
audio content for distribution on OnStar’s services.

We have a long-term distribution agreement with American Honda. American Honda had a representative on our
board of directors and was considered a related party through May 27, 2010. We have an agreement to make a certain
amount of its bandwidth available to American Honda. American Honda’s use of our bandwidth must be in
compliance with applicable laws, must not compete or adversely interfere with our business, and must meet our
quality standards. This agreement remains in effect so long as American Honda holds a certain amount of its
investment in us. We make incentive payments to American Honda for each purchaser of a Honda or Acura vehicle
that becomes a self-paying subscriber and shares with American Honda a portion of the subscriber revenue
attributable to Honda and Acura vehicles with installed satellite radios.

As of May 27, 2010, the following aggregate assets and liabilities related to GM and American Honda were
reclassified from related party to non-related party:

Balance sheet line item:

Related party current assets $107,908
Related party long term assets 73,016
Related party current liabilities 57,996
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We recorded the following total related party revenue from GM and American Honda, primarily consisting of
subscriber revenue, in connection with the agreements above:

For the Years Ended December 31,

2010* 2009 2008
GM $12,759  $31,037 $16,803
American Honda 4,990 12,254 7,504
Total $17,749  $43.291  $24,307

* GM and American Honda were considered related parties through May 27, 2010.
We have incurred the following related party expenses with GM and American Honda:

For the Years Ended December 31,

2010* 2009 2008
American American American
GM Honda GM Honda GM Honda

Sales and marketing $13,374 $ — $31,595 $ 500 $16,115 $ 815
Revenue share and royalties 15,823 3,167 58,992 6,541 36,305 2,051
Subscriber acquisition costs 17,514 1,969 34,895 5,397 30,975 3,433
Customer service and billing 125 — 268 — 119 —
Interest expense, net of amounts capitalized 1,421 — 4,644 — 51 —
Total $48257 § 5,136 $130,394 $12,438 $83,565 $§ 6,299

* GM and American Honda were considered related parties through May 27, 2010.

(10) Investments

Our investments consist of the following:

December 31, December 31,
2010 2009

Investment in SIRIUS Canada $ — $ —
Investment in XM Canada — 2,390
Investment in XM Canada debentures 3,313 2,970
Auction rate certificates — 8,556
Restricted investments 3,396 3,400
Total investments $ 6,709 $ 17316

Canadian Entities

Our investments in SIRIUS Canada and XM Canada (the “Canadian Entities”) are recorded using the equity
method since we have a significant influence, but do not control the Canadian Entities. Under this method, our
investments in the Canadian Entities, originally recorded at cost, are adjusted quarterly to recognize our proportionate
share of net earnings or losses as they occur, rather than at the time dividends or other distributions are received,
limited to the extent of our investment in, advances to and commitments to fund the Canadian Entities. We have a
49.9% economic interest in SIRIUS Canada and a 21.54% economic interest in XM Canada.
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Our share of net earnings or losses of the Canadian Entities is recorded to Interest and investment income (loss) in
our consolidated statements of operations. As it relates to XM Canada, this is done on a one month lag. We evaluate
the Canadian Entities periodically and record an impairment charge to Interest and investment income (loss) in our
consolidated statements of operations if we determine that decreases in fair value are considered to be other-than
temporary. In addition, any payments received from the Canadian Entities in excess of the carrying value of our
investments in, advances to and commitments to such entity is recorded to Interest and investment income (loss) in our
consolidated statements of operations.

We recorded the following related party amounts to Interest and investment income (loss):

For the Years Ended December 31,

2010 2009 2008

Share of SIRIUS Canada net loss $(10,257)  $(6,636) $ (4,745)
Payments received from SIRIUS Canada in excess of carrying value 10,281 13,738 —
Release of liability with SIRIUS Canada — 1,351 —
Share of XM Canada net loss (12,147) (2,292) (9,309)
Impairment of XM Canada — (4,734) (16,453)
Realized gain on sale of auction rate certificates 425 — —
Other — 504 —

Total $(11,698) § 1,931  $(30,507)

In addition, during the years ended December 31, 2010 and 2009, we recorded $149 and $543, respectively, of a
foreign exchange gain to Accumulated other comprehensive loss, net of tax, related to our investment in XM Canada.

We hold an investment in Cdn$4,000 face value of 8% convertible unsecured subordinated debentures issued by
XM Canada, for which the embedded conversion feature is bifurcated from the host contract. The host contract is
accounted for at fair value as an available-for-sale security with changes in fair value recorded to Accumulated other
comprehensive loss, net of tax. The embedded conversion feature is accounted for at fair value as a derivative with
changes in fair value recorded in earnings as Interest and investment income (loss). As of December 31, 2010, the
carrying values of the host contract and embedded derivative related to our investment in the debentures was $3,302
and $11, respectively. As of December 31, 2009, the carrying values of the host contract and embedded derivative
related to our investment in the debentures was $2,961 and $9, respectively.

Auction Rate Certificates

Auction rate certificates are long-term securities structured to reset their coupon rates by means of an auction. We
accounted for our investment in auction rate certificates as available-for-sale securities. In January 2010, our
investment in the auction rate certificates was called by the issuer at par plus accrued interest, or $9,456, resulting in a
gain of $425 in the year ended December 31, 2010.

Restricted Investments

Restricted investments relate to reimbursement obligations under letters of credit issued for the benefit of lessors
of office space. As of December 31, 2010 and 2009, Long-term restricted investments were $3,396 and $3,400,
respectively.
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(11) Debt

Our debt consists of the following:

Conversion
Price December 31, December 31,
(per Share) 2010 2009

3.25% Convertible Notes due 2011(a) $§ 530 $ 191,979 $ 230,000
Less: discount (515) (1,371)

Senior Secured Term Loan due 2012(b) N/A — 244375

9.625% Senior Notes due 2013(c) N/A — 500,000
Less: discount — (3,341)

8.75% Senior Notes due 2015(d) N/A 800,000 —
Less: discount (12,213) —

9.75% Senior Secured Notes due 2015(e) N/A 257,000 257,000
Less: discount (10,116) (11,695)

10% Senior PIK Secured Notes due 2011(f) N/A — 113,685
Less: discount — (7,325)

11.25% Senior Secured Notes due 2013(g) N/A 36,685 525,750
Less: discount (1,705) (32,259)

13% Senior Notes due 2013(h) N/A 778,500 778,500
Less: discount (59,592) (76,601)

9.75% Senior Notes due 2014(i) N/A — 5,260

7% Exchangeable Senior Subordinated Notes due 2014(j) $ 1.875 550,000 550,000
Less: discount (7,620) (9,119)

7.625% Senior Notes due 2018(k) N/A 700,000 —

Less: discount (12,054) —

Other debt:

Capital leases N/A 7,229 14,304

Total debt 3,217,578 3,077,163

Less: total current maturities non-related party 195,815 13,882

Total long-term 3,021,763 3,063,281

Less: related party 325,907 263,579

Total long-term, excluding related party $ 2,695,856 $ 2,799,702

(a) 3.25% Convertible Notes due 2011

In October 2004, we issued $230,000 in aggregate principal amount of 3.25% Convertible Notes due October 15,
2011 (the “3.25% Notes”), which are convertible, at the option of the holder, into shares of our common stock at any
time at a conversion rate of 188.6792 shares of common stock for each $1,000 principal amount, or $5.30 per share of
common stock, subject to certain adjustments. Interest is payable semi-annually on April 15 and October 15 of each
year. The obligations under the 3.25% Notes are not secured by any of our assets. In December 2010, we purchased
$38,021 of the outstanding 3.25% Notes at a price of 100.25% of the principal amount plus accrued interest. We
recorded an aggregate loss on extinguishment of the 3.25% Notes of $209,
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consisting primarily of unamortized discount, deferred financing fees and repayment of premium to Loss on
extinguishment of debt and credit facilities, net, in our consolidated statement of operations.

In February 2011, we purchased $94,148 of the outstanding 3.25% Notes at a price of 100.75%-100.94% of the
principal amount plus accrued interest. We will recognize an aggregate loss on extinguishment of $1,079 on the
3.25% Notes, which consists primarily of unamortized discount and deferred financing fees in the first quarter of
2011.

(b) Senior Secured Term Loan due 2012

In June 2007, we entered into a term credit agreement with a syndicate of financial institutions. The term credit
agreement provided for a senior secured term loan (the “Senior Secured Term Loan”) of $250,000, which was fully
drawn. On March 16, 2010, we used net proceeds of $244,714 from the sale of our 8.75% Senior Notes due 2015 to
repay the Senior Secured Term Loan, including accrued and unpaid interest of $339. We recorded an aggregate loss on
extinguishment on the Senior Secured Term Loan of $2,450, consisting of deferred financing fees to Loss on
extinguishment of debt and credit facilities, net, in our consolidated statements of operations.

(¢) 9.625% Senior Notes due 2013

In August 2005, we issued $500,000 in aggregate principal amount of 9.625% Senior Notes due 2013 (the
“9.625% Notes”). In April 2010, we used net proceeds of $534,091 from the issuance of our 8.75% Senior Notes due
2015 to redeem the 9.625% Notes, including accrued and unpaid interest of $10,026 and a repayment premium of
$24,065. We recorded an aggregate loss on extinguishment on the 9.625% Notes of $27,705, consisting primarily of
unamortized discount, deferred financing fees and repayment premium to Loss on extinguishment of debt and credit
facilities, net, in our consolidated statements of operations.

(d) 8.75% Senior Notes due 2015

In March 2010, we issued $800,000 aggregate principal amount of 8.75% Senior Notes due 2015 (the
“8.75% Notes”). Interest is payable semi-annually in arrears on April 1 and October 1 of each year at a rate of 8.75%
per annum. The 8.75% Notes mature on April 1, 2015. The 8.75% Notes were issued for $786,000, resulting in an
aggregate original issuance discount of $14,000. Substantially all of our domestic wholly-owned subsidiaries
guarantee our obligations under the 8.75% Notes on a senior unsecured basis.

(e) 9.75% Senior Secured Notes due 2015

In August 2009, we issued $257,000 aggregate principal amount of 9.75% Senior Secured Notes due
September 1, 2015 (the “9.75% Notes”). Interest is payable semi-annually in arrears on March 1 and September 1 of
each year at a rate of 9.75% per annum. The 9.75% Notes were issued for $244,292, resulting in an aggregate original
issuance discount of $12,708. Substantially all of our domestic wholly-owned subsidiaries guarantee our obligations
under the 9.75% Notes. The 9.75% Notes and related guarantees are secured by first-priority liens on substantially all
of our assets and the assets of the guarantors. In connection with the merger of XM Satellite Radio Inc. into us, we
entered into a new collateral agreement relating to the 9.75% Notes which secures the 9.75% Notes with a lien on
substantially all of our and the guarantors’ assets.

) 10% Senior PIK Secured Notes due 2011

On December 31, 2009, XM had outstanding $113,685 aggregate principal amount of 10% Senior PIK Secured
Notes due 2011 (the “PIK Notes™). On June 1, 2010, XM redeemed all outstanding PIK Notes at a price of 100% plus
accrued interest. We recognized an aggregate loss on extinguishment of the PIK Notes of $4,138, consisting primarily
of unamortized discount, as a Loss on extinguishment of debt and credit facilities, net, in our consolidated statements
of operations.
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(g) 11.25% Senior Secured Notes due 2013

In June 2009, XM issued $525,750 aggregate principal amount of 11.25% Senior Secured Notes due 2013 (the
“11.25% Notes”). The 11.25% Notes were issued for $488,398, resulting in an aggregate original issuance discount of
$37,352.

In October 2010, XM purchased $489,065 in aggregate principal amount of the 11.25% Notes. The aggregate
purchase price for the 11.25% Notes, including the consent payments and accrued and unpaid interest, was $567,927.
We recorded an aggregate loss on extinguishment of the 11.25% Notes of $85,216, consisting primarily of
unamortized discount, deferred financing fees and repayment premium to Loss on extinguishment of debt and credit
facilities, net, in our consolidated statement of operations. The purchases were made pursuant to a tender offer for the
11.25% Notes. Concurrent with the tender offer for the 11.25% Notes, XM solicited consents to amend the
11.25% Notes and the related indenture and security documents to eliminate most of the restrictive covenants and
certain events of default applicable to the 11.25% Notes and to release the security for, and guarantees of, the
11.25% Notes.

The remainder of the 11.25% Notes of $36,685 was purchased in January 2011 for an aggregate purchase price of
$40,376. A loss from extinguishment of debt of $4,891 will be recorded in the first quarter of 2011.

(h) 13% Senior Notes due 2013

In July 2008, XM issued $778,500 aggregate principal amount of 13% Senior Notes due 2013 (the “13% Notes”).
Interest is payable semi-annually in arrears on February 1 and August 1 of each year at a rate of 13% per annum. The
13% Notes mature on August 1, 2013. Substantially all of our domestic wholly-owned subsidiaries guarantee the
obligations under the 13% Notes.

(i) 9.75% Senior Notes due 2014

On December 31, 2009, XM had outstanding $5,260 aggregate principal amount of 9.75% Senior Notes due 2014
(the “XM 9.75% Notes™). In August 2010, XM redeemed all of the outstanding XM 9.75% Notes plus accrued interest
of $150 for $5,666. We recorded a loss on extinguishment on the XM 9.75% Notes of $256 due to the cash
redemption premium paid, as a Loss on extinguishment of debt and credit facilities, net, in our consolidated statements
of operations.

(G) 7% Exchangeable Senior Subordinated Notes due 2014

In August 2008, XM issued $550,000 aggregate principal amount of 7% Exchangeable Senior Subordinated
Notes due 2014 (the “Exchangeable Notes”). The Exchangeable Notes are senior subordinated obligations and rank
junior in right of payment to our existing and future senior debt and equally in right of payment with our existing and
future senior subordinated debt. Substantially all of our domestic wholly-owned subsidiaries have guaranteed the
Exchangeable Notes on a senior subordinated basis.

Interest is payable semi-annually in arrears on June 1 and December 1 of each year at a rate of 7% per annum.
The Exchangeable Notes mature on December 1, 2014. The Exchangeable Notes are exchangeable at any time at the
option of the holder into shares of our common stock at an initial exchange rate of 533.3333 shares of common stock
per $1,000 principal amount of Exchangeable Notes, which is equivalent to an approximate exchange price of $1.875
per share of common stock.

(k) 7.625% Senior Notes due 2018

In October 2010, XM issued $700,000 aggregate principal amount of 7.625% Senior Notes due 2018 (the
“7.625% Senior Notes”). Interest is payable semi-annually in arrears on May 1 and November 1 of each year,
commencing on May 1, 2011, at a rate of 7.625% per annum. A majority of the net proceeds were used to purchase
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$489,065 aggregate principal amount of the 11.25% Notes. The 7.625% Senior Notes mature on November 1, 2018.
Substantially all of our domestic wholly-owned subsidiaries guarantee our obligations under the 7.625% Senior Notes.

Expired Credit Arrangements
LM Term Loan and LM Purchase Money Loan

In February 2009, SIRIUS entered into a Credit Agreement (the “LM Credit Agreement”) with Liberty Media
Corporation, as administrative agent and collateral agent. The LM Credit Agreement provided for a $250,000 term
loan (“LM Term Loan”) and $30,000 of purchase money loans (“LM Purchase Money Loan”). Concurrently with
entering into the LM Credit Agreement, SIRIUS borrowed $250,000 under the LM Term Loan. The proceeds of the
LM Term Loan were used (i) to repay at maturity our outstanding 2.5% Convertible Notes due February 17, 2009 and
(ii) for general corporate purposes, including related transaction costs.

In August 2009, SIRIUS used net proceeds from the sale of its 9.75% Notes to extinguish the LM Term Loan and
LM Purchase Money Loan. We recorded an aggregate loss on extinguishment of the LM Term Loan and LM Purchase
Money Loan of $134,520 consisting primarily of the unamortized discount, deferred financing fees and unaccreted
portion of the repayment premium to Loss on extinguishment of debt and credit facilities, net, in our consolidated
statements of operations.

Amended and Restated Credit Agreement due 2011

In March 2009, XM amended and restated the $100,000 Senior Secured Term Loan due 2009, dated as of
June 26, 2008, and the $250,000 Senior Secured Revolving Credit Facility due 2009, dated as of May 5, 2006. These
facilities were combined as term loans into the Amended and Restated Credit Agreement, dated as of March 6, 2009.
Liberty Media LLC purchased $100,000 aggregate principal amount of such loans from the lenders.

In June 2009, XM used net proceeds from the sale of its 11.25% Notes to repay amounts due under and
extinguish the Amended and Restated Credit Agreement. XM paid a repayment premium of $6,500. We recorded an
aggregate loss on extinguishment of the Amended and Restated Credit Agreement of $49,996 consisting primarily of
the unamortized discount, deferred financing fees and unaccreted portion of the repayment premium to Loss on
extinguishment of debt and credit facilities, net, in our consolidated statements of operations.

Second-Lien Credit Agreement

In February 2009, XM entered into a Credit Agreement (the “XM Credit Agreement”) with Liberty Media
Corporation, as administrative agent and collateral agent. The XM Credit Agreement provided for a $150,000 term
loan. On March 6, 2009, XM amended and restated the XM Credit Agreement (the “Second-Lien Credit Agreement”)
with Liberty Media Corporation.

In June 2009, XM terminated the Second-Lien Credit Agreement in connection with the sale of the 11.25% Notes
and repaid all amounts due thereunder. We recorded a loss on termination of the Second-Lien Credit Agreement of
$57,663 related to deferred financing fees to Loss on extinguishment of debt and credit facilities, net, in our
consolidated statements of operations.

Covenants and Restrictions

Our debt generally requires compliance with certain covenants that restrict our ability to, among other things,
(1) incur additional indebtedness unless our consolidated leverage ratio would be no greater than 6.00 to 1.00 after the
incurrence of the indebtedness, (ii) incur liens, (iii) pay dividends or make certain other restricted payments,
investments or acquisitions, (iv) enter into certain transactions with affiliates, (v) merge or consolidate with another
person, (vi) sell, assign, lease or otherwise dispose of all or substantially all of our assets, and (vii) make voluntary
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prepayments of certain debt, in each case subject to exceptions. We operated XM as an unrestricted subsidiary for
purposes of compliance with the covenants contained in our debt instruments through January 12, 2011.

Under our debt agreements, the following generally constitute an event of default: (i) a default in the payment of
interest; (ii) a default in the payment of principal; (iii) failure to comply with covenants; (iv) failure to pay other
indebtedness after final maturity or acceleration of other indebtedness exceeding a specified amount; (v) certain events
of bankruptcy; (vi) a judgment for payment of money exceeding a specified aggregate amount; and (vii) voidance of
subsidiary guarantees, subject to grace periods where applicable. If an event of default occurs and is continuing, our
debt could become immediately due and payable.

At December 31, 2010, we were in compliance with our debt covenants.

(12) Stockholders’ Equity
Common Stock, par value 30.001 per share

We were authorized to issue up to 9,000,000,000 shares of common stock as of December 31, 2010 and 2009.
There were 3,933,195,112 and 3,882,659,087 shares of common stock issued and outstanding as of December 31,
2010 and 2009, respectively.

As of December 31, 2010, approximately 3,361,345,000 shares of common stock were reserved for issuance in
connection with outstanding convertible debt, preferred stock, warrants, incentive stock awards and common stock to
be granted to third parties upon satisfaction of performance targets.

To facilitate the offering of the Exchangeable Notes, we entered into share lending agreements with Morgan
Stanley Capital Services Inc. (“MS”) and UBS AG London Branch (“UBS”) in July 2008, under which we loaned MS
and UBS an aggregate of 262,400,000 shares of our common stock in exchange for a fee of $0.001 per share. The
obligations of MS to us under its share lending agreement are guaranteed by its parent company, Morgan Stanley.
During the third quarter of 2009, MS returned to us 60,000,000 shares of our common stock borrowed in July 2008,
which were retired upon receipt. As of December 31, 2010 and 2009, there were 202,400,000 shares loaned under the
facilities.

Under each share lending agreement, the share loan will terminate in whole or in part, as the case may be, and the
relevant borrowed shares must be returned to us upon the earliest of the following: (i) the share borrower terminates
all or a portion of the loan between it and us, (ii) we notify the share borrower that some of the Exchangeable Notes as
to which borrowed shares relate have been exchanged, repaid or repurchased or are otherwise no longer outstanding,
(iii) the maturity date of the Exchangeable Notes, December 1, 2014, (iv) the date as of which the entire principal
amount of the Exchangeable Notes ceases to be outstanding as a result of exchange, repayment, repurchase or
otherwise or (v) the termination of the share lending agreement by the share borrower or by us upon default by the
other party, including the bankruptcy of us or the share borrower or, in the case of the MS share lending agreement,
the guarantor. A share borrower may delay the return of borrowed shares for up to 30 business days (or under certain
circumstances, up to 60 business days) if such share borrower is legally prevented from returning the borrowed shares
to us, in which case the share borrower may, under certain circumstances, choose to pay us the value of the borrowed
shares in cash instead of returning the borrowed shares. Once borrowed shares are returned to us, they may not be re-
borrowed under the share lending agreements. There were no requirements for the share borrowers to provide
collateral.

The shares we loaned to the share borrowers are issued and outstanding for corporate law purposes, and holders
of borrowed shares (other than the share borrowers) have the same rights under those shares as holders of any of our
other outstanding common shares. Under GAAP, the borrowed shares are not considered outstanding for the purpose
of computing and reporting our net income (loss) per common share. The accounting method may change if, due to a
default by either UBS or MS (or Morgan Stanley, as guarantor), the borrowed shares, or the equivalent value of those
shares, will not be returned to us as required under the share lending agreements.
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In January 2004, SIRIUS signed a seven-year agreement with a sports programming provider. Upon execution of
this agreement, SIRIUS delivered 15,173,070 shares of common stock valued at $40,967 to that programming
provider. These shares of common stock are subject to transfer restrictions which lapse over time. We recognized
share-based payment expense associated with these shares of $5,852 in the years ended December 31, 2010, 2009 and
2008. As of December 31, 2010, there was a $1,568 remaining balance of common stock value included in other
current assets. As of December 31, 2009, there was a $7,420 remaining balance of common stock value included in
other current assets and other long-term assets in the amount of $5,852 and $1,568, respectively.

Preferred Stock, par value $0.001 per share

We were authorized to issue up to 50,000,000 shares of undesignated preferred stock as of December 31, 2010
and 2009.

There were zero and 24,808,959 shares of Series A Convertible Preferred Stock (“Series A Preferred Stock™)
issued and outstanding as of December 31, 2010 and 2009, respectively. In September 2010, the holder of the Series A
Preferred Stock converted the 24,808,959 outstanding shares into an equal number of shares of our common stock.

There were 12,500,000 shares of Convertible Perpetual Preferred Stock, Series B (the “Series B Preferred
Stock™), issued and outstanding as of December 31, 2010 and 2009. The Series B Preferred Stock is convertible into
shares of our common stock at the rate of 206.9581409 shares of common stock for each share of Series B Preferred
Stock, representing approximately 40% of our outstanding shares of common stock (after giving effect to such
conversion). As the holder of the Series B Preferred Stock, Liberty Radio LLC is entitled to a number of votes equal to
the number of shares of our common stock into which each such Series B Preferred Stock share is convertible. Liberty
Radio LLC will also receive dividends and distributions ratably with our common stock, on an as-converted basis.
With respect to dividend rights, the Series B Preferred Stock ranks evenly with our common stock and each other class
or series of our equity securities not expressly provided as ranking senior to the Series B Preferred Stock. With respect
to liquidation rights, the Series B Preferred Stock ranks evenly with each other class or series of our equity securities
not expressly provided as ranking senior to the Series B Preferred Stock, and will rank senior to our common stock. In
2009, we accounted for the issuance of Series B Preferred Stock by recording a $227,716 increase to additional paid-
in capital for the amount of allocated proceeds received and an additional $186,188 increase to paid-in capital for the
beneficial conversion feature, which was recognized as a charge to retained earnings.

There were no shares of Preferred Stock, Series C Junior (the “Series C Junior Preferred Stock™), issued and
outstanding as of December 31, 2010 and 2009. In 2009, our board of directors created and reserved for issuance in
accordance with the Rights Plan (as described below) 9,000 shares of the Series C Junior Preferred Stock. The shares
of Series C Junior Preferred Stock are not redeemable and rank, with respect to the payment of dividends and the
distribution of assets, junior to all other series of our preferred stock, unless the terms of such series shall so provide.

Warrants

We have issued warrants to purchase shares of common stock in connection with distribution and programming
agreements, satellite purchase agreements and certain debt issuances. As of December 31, 2010, approximately
42,421,000 warrants to acquire an equal number of shares of common stock with an average exercise price of $2.66
per share were outstanding and fully vested. Warrants vest over time or upon the achievement of milestones and
expire at various times through 2015. We incurred warrant related expense of $0, $2,522 and $1,865 for the years
ended December 31, 2010, 2009 and 2008, respectively.
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Number of Warrants

Average Outstanding
Exercise Expiration December 31,
Price Date 2010 2009
(Warrants in thousands)
NFL $ 2.50 March 2015 16,718 16,718
DaimlerChrysler AG 1.04 May 2012 16,500 16,500
RadioShack — December 2010 — 4,000
Ford 3.00 October 2012 4,000 4,000
Lehman Warrants 15.00 March 2011 - April 2011 1,575 2,100
Warrants associated with XM Holdings Debt — March 2010 — 325
Space Systems/Loral 7.05 December 2011 1,840 1,840
Other distributors and programming providers 3.00 June 2014 1,788 1,788
Total $ 2.66 42,421 47,271
Rights Plan

In April 2009, our board of directors adopted a rights plan. The terms of the rights and the rights plan are set forth
in a Rights Agreement dated as of April 29, 2009 (the “Rights Plan”). The Rights Plan is intended to act as a deterrent
to any person or group acquiring 4.9% or more of our outstanding common stock (assuming for purposes of this
calculation that all of our outstanding convertible preferred stock is converted into common stock) without the
approval of our board of directors. The Rights Plan will continue in effect until August 1, 2011, unless it is terminated
or redeemed earlier by our board of directors.

(13) Benefits Plans

We recognized share-based payment expense of $54,585, $65,607 and $79,668 for the years ended December 31,
2010, 2009 and 2008, respectively. We did not realize any income tax benefits from share-based benefits plans during
the year ended December 31, 2010, 2009 and 2008 as a result of the full valuation allowance that is maintained for
substantially all net deferred tax assets.

2009 Long-Term Stock Incentive Plan

In May 2009, our stockholders approved the Sirius XM Radio Inc. 2009 Long-Term Stock Incentive Plan (the
“2009 Plan”). Employees, consultants and members of our board of directors are eligible to receive awards under the
2009 Plan. The 2009 Plan provides for the grant of stock options, restricted stock, restricted stock units and other
stock-based awards that the compensation committee of our board of directors may deem appropriate. Vesting and
other terms of stock-based awards are set forth in the agreements with the individuals receiving the awards. Stock-
based awards granted under the 2009 Plan are generally subject to a vesting requirement. Stock-based awards
generally expire ten years from the date of grant. Each restricted stock unit entitles the holder to receive one share of
common stock upon vesting. As of December 31, 2010, approximately 268,255,000 shares of common stock were
available for future grants under the 2009 Plan.

Other Plans

We maintain four other share-based benefit plans — the XM 2007 Stock Incentive Plan, the Amended and
Restated Sirius Satellite Radio 2003 Long-Term Stock Incentive Plan, the XM 1998 Shares Award Plan and the XM
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Talent Option Plan. No further awards may be made under these plans. Outstanding awards under these plans are
being continued.

The following table summarizes the weighted-average assumptions used to compute the fair value of options
granted to employees and members of our board of directors:

For the Years Ended

December 31,
2010 2009 2008
Risk-free interest rate 1.7% 2.5% 23%
Expected life of options — years 528 468 4.89
Expected stock price volatility 85% 88%  80%
Expected dividend yield 0% 0% 0%

The following table summarizes the range of assumptions used to compute the fair value of options granted to
third parties, other than non-employee members of our board of directors:

For the Years Ended

December 31,
2009 2008
Risk-free interest rate 0.67-2.69% 0.37-3.34%
Expected life — years 2.33-6.19 1.25-4.08
Expected stock price volatility 83-130% 80%
Expected dividend yield 0% 0%

There were no options granted to third parties, other than non-employee members of our board of directors,
during the year ended December 31, 2010.
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The following table summarizes stock option activity under our share-based payment plans for the years ended
December 31, 2010, 2009 and 2008 (shares in thousands):

Weighted- Weighted-Average

Average Remaining Aggregate
Exercise Contractual Term Intrinsic
Shares Price (Years) Value
Outstanding, January 1, 2008 79,600 $§ 538
Options exchanged for outstanding XM Holdings options 67,711 ' $ 4.09
Granted 24358 $ 212
Exercised 117y $ 174
Forfeited, cancelled or expired (6,116) § 4.09
Outstanding, December 31, 2008 165,436 § 4.42
Granted 265,761 $ 0.53
Exercised — 3 —
Forfeited, cancelled or expired (66,405) § 521
Outstanding, December 31, 2009 364,792 $ 1.44
Granted 71,179 $ 0.97
Exercised (19,360) $ 0.56
Forfeited, cancelled or expired (14,741) $§ 358
Outstanding, December 31, 2010 401,870 $§ 1.32 6.45  $327,294
Exercisable, December 31, 2010 123,479 § 2.68 452 $ 59,739

The weighted average grant date fair value of options granted during the years ended December 31, 2010, 2009
and 2008 was $0.67, $0.36 and $1.27, respectively. The total intrinsic value of stock options exercised during the
years ended December 31, 2010, 2009 and 2008 was $13,261, $0 and $127.

We recognized share-based payment expense associated with stock options of $44,833, $46,080 and $49,148 for
the years ended December 31, 2010, 2009 and 2008, respectively.
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The following table summarizes the nonvested restricted stock and restricted stock unit activity under our share-
based payment plans for the years ended December 31, 2010, 2009 and 2008 (shares in thousands):

Weighted-Average

Grant Date

Shares Fair Value
Nonvested, January 1, 2008 3,623  $ 3.70
Shares exchanged for non-vested XM holdings shares 33339 § 293
Granted 3208 $ 2.87
Vested restricted stock awards (15,342) $ 2.97
Vested restricted stock units 2,793) § 3.55
Forfeited (2,104) § 2.90
Nonvested, December 31, 2008 19,931 $ 2.84
Granted 84,851 $ 0.37
Vested restricted stock awards (8,476) $ 2.98
Vested restricted stock units (87,036) $ 0.46
Forfeited (2,351) $ 1.92
Nonvested, December 31, 2009 6,919 §$ 2.65
Granted — S —
Vested restricted stock awards (4,039) $ 2.85
Vested restricted stock units (192) $ 2.92
Forfeited 291) § 2.72
Nonvested, December 31, 2010 2,397 % 2.57

The weighted average grant date fair value of restricted stock units granted during the years ended December 31,
2010, 2009 and 2008 was $0, $0.37 and $2.87; no restricted stock units were granted during 2010. The total intrinsic
value of restricted stock and restricted stock units that vested during the years ended December 31, 2010, 2009 and
2008 was $3,927, $45,827 and $21,451, respectively.

We recognized share-based payment expense associated with restricted stock units and shares of restricted stock
of $7,397, $16,632 and $21,813 for the years ended December 31, 2010, 2009 and 2008, respectively.

Total unrecognized compensation costs related to unvested share-based payment awards for stock options and
restricted stock units and shares granted to employees and members of our board of directors at December 31, 2010
and 2009, net of estimated forfeitures, was $108,170 and $114,068, respectively. The weighted-average period over
which the compensation expense for these awards is expected to be recognized is three years as of December 31,
2010.

401(k) Savings Plan
We sponsor the Sirius XM Radio 401(k) Savings Plan (the “Sirius XM Plan”) for eligible employees.

The Sirius XM Plan allows eligible employees to voluntarily contribute from 1% to 50% of their pre-tax eligible
earnings, subject to certain defined limits. We match 50% of an employee’s voluntary contributions, up to 6% of an
employee’s pre-tax salary, in the form of shares of common stock. Employer matching contributions under the Sirius
XM Plan vest at a rate of 33 /3% for each year of employment and are fully vested after three years of employment
for all current and future contributions. Legacy XM Plan participants are fully vested for all current and future
employer contributions. Share-based payment expense resulting from the matching contribution to the plans was
$2,356, $2,895 and $2,735 for the years ended December 31, 2010, 2009 and 2008, respectively.
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We may also elect to contribute to the profit sharing portion of the Sirius XM Plan based upon the total eligible
compensation of eligible participants. These additional contributions in the form of shares of common stock are
determined by the compensation committee of our board of directors. Employees are only eligible to receive profit-
sharing contributions during any year in which they are employed on the last day of the year. Profit-sharing
contribution expense was $0, $0 and $6,610 for the years ended December 31, 2010, 2009 and 2008, respectively.

(14) Income Taxes

Our income tax expense consisted of the following:

Current taxes:
Federal

State

Foreign

Total current taxes

Deferred taxes:
Federal
State

Total deferred taxes
Total income tax expense

For the Years Ended December 31,

2010 2009 2008
8 — 8 —  § —
942 — —
1,370 1,622 —
2,312 1,622 —
4,163 3,962 2,674
(1,855) 397 (198)
2,308 4,359 2,476

§ 4,620 $§ 5981 $ 2,476

The following table indicates the significant elements contributing to the difference between the federal tax

benefit at the statutory rate and at our effective rate:

Federal tax expense (benefit), at statutory rate

State income tax expense (benefit), net of federal benefit
State rate changes

Non-deductible expenses

Other, net

Change in valuation allowance

Income tax expense
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For the Years Ended
December 31,

2010 2009 2008

$ 16,678  $(117,883)  $(1,858,784)
1,620 (11,788) (185,879)

(2,252) — 17,307
4,130 1,849 1,930,650
6,193 (4,945) (477)

(21,749) 138,748 99,659

$ 4620 $ 5981 $ 2,476
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The tax effects of temporary differences that give rise to significant portions of the deferred tax assets and
deferred tax liabilities are presented below:

December 31,
2010 2009
Deferred tax assets:
Net operating loss carryforwards $ 3,091,869 $ 3,086,067
GM payments and liabilities 308,776 311,235
Deferred revenue 346,221 226,763
Severance accrual 266 1,821
Accrued bonus 16,599 16,130
Expensed costs capitalized for tax 44,149 59,999
Loan financing costs 1,568 17,288
Investments 62,742 61,643
Stock based compensation 118,507 155,754
Other 53,260 49,538
Total deferred tax assets 4,043,957 3,986,238
Deferred tax liabilities:
Depreciation of property and equipment (379,180) (126,240)
FCC license (773,850) (771,407)
Other intangible assets (209,489) (251,360)
Other — (89,441)
Net deferred tax liabilities (1,362,519) (1,238,448)
Net deferred tax assets before valuation allowance 2,681,438 2,747,790
Valuation allowance (3,551,288) (3,615,332)
Net deferred tax liability $ (869,850) § (867,542)

The difference in the net deferred tax liability of $869,850 and $867,542 at December 31, 2010 and 2009,
respectively, is primarily the result of the amortization of the FCC license which is amortized over 15 years for tax
purposes but not amortized for book purposes. This net deferred tax liability cannot be offset against our deferred tax
assets under GAAP since it relates to indefinite-lived assets and is not anticipated to reverse in the same period.

At December 31, 2010, we had net operating loss (“NOL”) carryforwards of approximately $8,052,000 for
federal and state income tax purposes available to offset future taxable income. These NOL carryforwards expire on
various dates beginning in 2014. We have had several ownership changes under Section 382 of the Internal Revenue
Code, which may limit our ability to utilize tax deductions.

As a result of the Merger, both SIRIUS and XM had a Section 382 ownership change. The ownership change
does not limit our ability to utilize future tax deductions and so no adjustments were made to gross deferred tax assets
as a result of the Merger.

Future changes in our ownership may limit our ability to utilize our deferred tax assets. Realization of our
deferred tax assets is dependent upon future earnings; accordingly, a full valuation allowance was recorded against the
assets.

As of December 31, 2010 and 2009, we recorded $942 and $0, respectively, for uncertain state tax positions in
other long term liabilities. We do not currently anticipate that our existing reserves related to uncertain tax positions as
of December 31, 2010 will significantly increase or decrease during the twelve-month period ending
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December 31, 2011; however, various events could cause our current expectations to change in the future. Should our
position with respect to the majority of these uncertain tax positions be upheld, the effect would be recorded in the
statement of operations as part of the income tax provision.

The impact of temporary differences and tax attributes are considered when calculating interest and penalty
accruals associated with the tax reserve. The amount accrued for interest and penalties as of December 31, 2010 and
December 31, 2009 was zero for both periods. Our policy is to recognize interest and penalties accrued on uncertain
tax positions as part of income tax expense.

(15) Commitments and Contingencies

The following table summarizes our expected contractual cash commitments as of December 31, 2010:

2011 2012 2013 2014 2015 Thereafter Total
Long-term debt obligations(1) $196,332 $ 1,558 § 816,321 $550,182 $1,057,000 $700,000 $3,321,393
Cash interest payments 299,518 292,463 290,271 186,935 113,433 160,125 1,342,745
Satellite and transmission 120,444 5,481 5,963 14,455 13,997 21,195 181,535
Programming and content 255,463 218,662 174,596 151,581 145,231 3,750 949,283
Marketing and distribution 44,657 20,155 12,956 8,590 7,000 8,000 101,358
Satellite incentive payments 9,767 12,071 12,790 12,632 12,165 86,123 145,548
Operating lease obligations 32,279 28,090 24,256 18,383 10,364 3,101 116,473
Other 30,527 9,679 298 2 — — 40,506
Total(2) $988,987 $588,159 $1,337,451 $942,760 $1,359,190 $982.294 $6,198,841

(1) Includes capital lease obligations.

(2) The table does not include our reserve for uncertain taxes, which at December 31, 2010 totaled $942, as the specific timing of
any cash payments relating to this obligation cannot be projected with reasonable certainty.

Long-term debt obligations. Long-term debt obligations include principal payments on outstanding debt and
capital lease obligations. Included in the chart above in 2013 is $36,685 of the 11.25% Notes, which were repurchased
in full in January 2011, for an aggregate purchase price of $40,376, which includes consent payments and accrued and
unpaid interest. Included in the chart above in 2011, is $94,148 of the 3.25% Notes which was repurchased in
February 2011 for a purchase price of $96,041 which includes accrued and unpaid interest.

Cash interest payments. Cash interest payments include interest due on outstanding debt through maturity. The
chart above does not give effect to the purchases of the 11.25% Notes in January 2011 or the 3.25% Notes in February
2011.

Satellite and transmission. We have entered into agreements with third parties to operate and maintain the off-
site satellite telemetry, tracking and control facilities and certain components of our terrestrial repeater networks. We
have also entered into various agreements to design and construct a satellite and related launch vehicle for use in our
systems.
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We have an agreement with Space Systems/Loral to design and construct a sixth satellite, FM-6, for use in the
SIRIUS system. In January 2008, we entered into an agreement with International Launch Services (ILS) to secure a
satellite launch on a Proton rocket for this satellite.

Programming and content. We have entered into various programming agreements. Under the terms of these
agreements, we are obligated to provide payments to other entities that may include fixed payments, advertising
commitments and revenue sharing arrangements.

Marketing and distribution. We have entered into various marketing, sponsorship and distribution agreements to
promote our brand and are obligated to make payments to sponsors, retailers, automakers and radio manufacturers
under these agreements. Certain programming and content agreements also require us to purchase advertising on
properties owned or controlled by the licensors. We also reimburse automakers for certain engineering and
development costs associated with the incorporation of satellite radios into vehicles they manufacture. In addition, in
the event certain new products are not shipped by a distributor to its customers within 90 days of the distributor’s
receipt of goods, we have agreed to purchase and take title to the product.

Satellite incentive payments. Boeing Satellite Systems International, Inc., the manufacturer of four of XM’s in-
orbit satellites, may be entitled to future in-orbit performance payments with respect to two of XM’s satellites. As of
December 31, 2010, we have accrued $28,605 related to contingent in-orbit performance payments for XM-3 and
XM-4 based on expected operating performance over their fifteen year design life. Boeing may also be entitled to an
additional $10,000 if XM-4 continues to operate above baseline specifications during the five years beyond the
satellite’s fifteen-year design life.

Space Systems/Loral, may be entitled to future in-orbit performance payments. As of December 31, 2010, we
have accrued $12,565 and $21,450 related to contingent performance payments for FM-5 and XM-5, respectively,
based on expected operating performance over their fifteen-year design life.

Operating lease obligations. We have entered into cancelable and non-cancelable operating leases for office
space, equipment and terrestrial repeaters. These leases provide for minimum lease payments, additional operating
expense charges, leasehold improvements and rent escalations that have initial terms ranging from one to fifteen years,
and certain leases that have options to renew. The effect of the rent holidays and rent concessions are recognized on a
straight-line basis over the lease term, including reasonably assured renewal periods. Total rent recognized in
connection with leases for the years ended December 31, 2010, 2009 and 2008 was $36,652, $44,374 and $40,378,
respectively.

Other. We have entered into various agreements with third parties for general operating purposes. In addition to
the minimum contractual cash commitments described above, we have entered into agreements with other variable
cost arrangements. These future costs are dependent upon many factors, including subscriber growth, and are difficult
to anticipate; however, these costs may be substantial. We may enter into additional programming, distribution,
marketing and other agreements that contain similar variable cost provisions.

We do not have any other significant off-balance sheet arrangements that are reasonably likely to have a material
effect on our financial condition, results of operations, liquidity, capital expenditures or capital resources.

Legal Proceedings

State Consumer Investigations. A Multistate Working Group of 28 State Attorneys General, led by the Attorney
General of the State of Ohio, is investigating certain of our consumer practices. The investigation focuses on practices
relating to the cancellation of subscriptions; automatic renewal of subscriptions; charging, billing, collecting, and
refunding or crediting of payments from consumers; and soliciting customers.

A separate investigation into our consumer practices is being conducted by the Attorney General of the State of
Florida. In addition, in September 2010, the Attorney General of the State of Missouri commenced an action against
us in Missouri Circuit Court, Twenty-Second Judicial Circuit, St. Louis, Missouri, alleging violations of the
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Missouri Telemarketing No-Call List Act. The suit seeks a permanent injunction prohibiting us from making, or
causing to be made, telephone solicitations to our subscribers in the State of Missouri who are on Missouri’s no-call
list, statutory penalties and reimbursement of costs. We believe our telemarketing activities to our subscribers in
Missouri fully comply with applicable law.

We are cooperating with these investigations and believe our consumer practices comply with all applicable
federal and state laws and regulations.

Carl Blessing et al. v. Sirius XM Radio Inc. A subscriber, Carl Blessing, filed a lawsuit against us in the
United States District Court for the Southern District of New York. Mr. Blessing’s lawsuit has been consolidated with
substantially identical lawsuits brought by other subscribers. Mr. Blessing and 23 other plaintiffs purport to represent
all subscribers who were subject to: an increase in the price for additional-radio subscriptions from $6.99 to $8.99; the
imposition of the US Music Royalty Fee; and the elimination of our free streaming internet service. Based on these
pricing changes, the suit raises four claims. First, the suit claims the pricing changes show that the Merger lessened
competition or led to a monopoly in violation of the Clayton Act. Second, it claims that, for the same reason, the
Merger led to monopolization in violation of the Sherman Act. Third, it claims that our subscriber service agreement
misrepresents that the US Music Royalty Fee will be used exclusively to defray increases in royalty costs incurred
since the filing of the merger application with the FCC (and as permitted by the FCC order) in violation of the
consumer protection and unfair trade practice laws of 41 states and the District of Columbia. A fourth claim — that
the alleged misrepresentation violates the implied duty of good faith and fair dealing we owe our subscribers under
New York contract law — has been dismissed by the court. The complaint seeks monetary damages as well as treble
damages under the Clayton Act. Discovery in this matter is substantially complete and a trial has been scheduled for
May 2011. We believe that the plaintiffs’ claims are without merit and we are vigorously defending ourselves in this
litigation.

A stockholder, Mark Fialkov, also filed a shareholder derivative suit in the Supreme Court of the State of New
York claiming that, by allowing the price increases that prompted the Blessing litigation, our board of directors
breached its duty of loyalty to the corporation. The action names as defendants Sirius XM and fifteen individuals —
all directors or former directors of Sirius XM. This lawsuit has been stayed pending resolution of the Blessing
litigation.

Other Matters. In the ordinary course of business, we are a defendant in various lawsuits and arbitration
proceedings, including actions filed by subscribers, both on behalf of themselves and on a class action basis; former
employees; parties to contracts or leases; and owners of patents, trademarks, copyrights or other intellectual property.
None of these actions are, in our opinion, likely to have a material adverse effect on our business, financial condition
or results of operations.

(16) Subsequent Events
Merger of XM Satellite Radio Inc. and Sirius XM Radio Inc.

On January 12, 2011, XM Satellite Radio Inc., our wholly-owned subsidiary, merged with and into Sirius XM
Radio Inc. Prior to January 12, 2011, we operated XM Satellite Radio Inc., together with its subsidiaries, as an
unrestricted subsidiary under the agreements governing our indebtedness.

Repurchase of 11.25% Notes

The remainder of the 11.25% Notes of $36,685 was purchased in January 2011, for an aggregate purchase price
of $40,376. A loss from extinguishment of debt of $4,891 will be recorded in the first quarter of 2011.
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Repurchase of 3.25% Notes

In February 2011, $94,148 of the 3.25% Notes was purchased, for an aggregate purchase price of $96,041. A loss
from extinguishment of debt of $1,079 will be recorded in the first quarter of 2011.

Canada Merger

Canadian Satellite Radio Holdings Inc. (“CSR”), parent company of XM Canada, and SIRIUS Canada announced
in November 2010 that they have entered into a definitive agreement to combine the companies (the “Canada
Merger”). Under the terms of the agreement, SIRIUS Canada shareholders will be issued shares of CSR representing a
58.0% equity interest in CSR immediately following closing of the transaction. Our approximate ownership interest in
CSR following closing of the Canada Merger will be a 37.1% equity interest (25.0% voting interest) representing
approximately 45.5 million shares and will be accounted for under the equity method. The Canada Merger is
anticipated to close during the second quarter of 2011. We are still evaluating the impact of the Canada Merger on our

financial statements.

(17) Quarterly Financial Data — Unaudited

Our quarterly results of operations are summarized below:

For the Three Months Ended

March 31 June 30 September 30 December 31
2010:
Total revenue $ 663,784 $ 699,761 $ 717,548 $ 735,899
Cost of services $(260,867) $(266,121) $ (280,545) $ (291,699)
Income from operations $ 125,140 $ 125,634 $ 143,069 $ 71,571
Net income (loss) $ 41,598 § 15272 § 67,629 § (81,444)
Net income (loss) per common share — basic(1) $ 0.01 $ —  § 0.02 $ (0.02)
Net income (loss) per common share — diluted(1) $ 001 $§ — 3 001 $ (0.02)
2009:
Total revenue $ 586,979  $590,829 § 618,656 § 676,174
Cost of services $(268,947) $(254,432) $ (266,888) § (273,741)
Income from operations $ 41,061 $ 37,235 $ 66,355 $ 83,675
Net (loss) income $ (52,648) $(159,644) § (151,527) § 11,781
Net loss per common share — basic and diluted(1) $§ (0.07) $ (004 § 0.04) $ —

(1) The sum of the quarterly net loss per share applicable to common stockholders (basic and diluted) does not necessarily agree to
the net loss per share for the year due to the timing of our common stock issuances.
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Write-offs/

Balance Charged to Payments/ Balance
Description January 1, Expenses Other December 31,
(In thousands)

2008

Allowance for doubtful accounts $ 4,608 21,589 (15,337) $ 10,860

Deferred tax assets — valuation allowance $1,426,092 99,659 1,950,832(1) $3,476,583
2009

Allowance for doubtful accounts $ 10,860 30,602 (32,795) $ 8,667

Deferred tax assets — valuation allowance $3,476,583 138,749 — $3,615,332
2010

Allowance for doubtful accounts $ 8,667 32,379 (30,824) $ 10,222

Deferred tax assets — valuation allowance $3,615,332 (21,749) (42,295) $3,551,288

(1) Adjustments to reflect allocation of the purchase price in connection with the Merger.
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Amended and Restated Amendment to the Satellite Purchase Contract for In-Orbit Delivery, dated
May 23, 2003, among XM Satellite Radio Inc. and XM Satellite Radio Holdings Inc. and Boeing
Satellite Systems International, Inc. (incorporated by reference to Exhibit 10.53 to XM Satellite Radio
Holdings Inc.’s Quarterly Report on Form 10-Q for the quarter ended June 30, 2003).

Amendment to the Satellite Purchase Contract for In-Orbit Delivery, dated July 31, 2003, among XM
Satellite Radio Inc. and XM Satellite Radio Holdings Inc. and Boeing Satellite Systems International,
Inc. (incorporated by reference to Exhibit 10.54 to XM Satellite Radio Holdings Inc.’s Quarterly Report
on Form 10-Q for the quarter ended June 30, 2003).

Amendment No. 1 to Amended and Restated Director Designation Agreement, dated as of September 9,
2003, among XM Satellite Radio Holdings Inc. and the shareholders and noteholders named therein
(incorporated by reference to Exhibit 10.56 to XM Satellite Radio Holdings Inc.’s Quarterly Report in
Form 10-Q for the quarter ended September 30, 2003).

December 2003 Amendment to the Satellite Purchase Contract for In-Orbit Delivery, dated

December 19, 2003, among XM Satellite Radio Inc., XM Satellite Radio Holdings Inc. and Boeing
Satellite Systems International, Inc. (incorporated by reference to Exhibit 10.57 to XM Satellite Radio
Holdings Inc.’s Annual Report on Form 10-K for the year ended December 31, 2003).

Share Lending Agreement, dated July 28, 2008, among the Company and Morgan Stanley Capital
Services, Inc. (incorporated by reference to Exhibit 10.2 to the Company’s Quarterly Report on

Form 10-Q for the quarter ended September 30, 2008).

Share Lending Agreement, dated July 28, 2008, among the Company and UBS AG, London Branch
(incorporated by reference to Exhibit 10.3 to the Company’s Quarterly Report on Form 10-Q for the
quarter ended September 30, 2008).

Form of Option Agreement between the Company and each Optionee (incorporated by reference to
Exhibit 10.16.2 to the Company’s Quarterly Report on Form 10-Q for the quarter ended June 30, 1998).
Form of Director Non-Qualified Stock Option Agreement (incorporated by reference to Exhibit 10.25 to
Amendment No. 5 to XM Satellite Radio Holdings Inc.’s Registration Statement on Form S-1, File
No. 333-83619).

CD Radio Inc. 401(k) Savings Plan (incorporated by reference to Exhibit 4.4 to the Company’s
Registration Statement on Form S-8 (File No. 333-65473)).

Employment Agreement, dated as of June 3, 2003, between the Company and David J. Frear
(incorporated by reference to Exhibit 10.7 to the Company’s Quarterly Report on Form 10-Q for the
quarter ended June 30, 2003).

Amended and Restated Sirius Satellite Radio 2003 Long-Term Stock Incentive Plan (incorporated by
reference to Exhibit 10.10 to the Company’s Quarterly Report on Form 10-Q for the quarter ended
June 30, 2004).

Employment Agreement dated November 18, 2004 between the Company and Mel Karmazin
(incorporated by reference to Exhibit 10.2 to the Company’s Annual Report on Form 10-K for the year
ended December 31, 2004).

Restricted Stock Unit Agreement, dated as of August 9, 2005, between the Company and James E.
Meyer (incorporated by reference to Exhibit 10.3 to the Company’s Current Report on Form 8-K dated
August 12, 2005).

First Amendment, dated as of August 10, 2005, to the Employment Agreement, dated as of June 3,
2003, between the Company and David Frear (incorporated by reference to Exhibit 10.2 to the
Company’s Current Report on Form 8-K dated August 12, 2005).

Form of Non-Qualified Stock Option Agreement (incorporated by reference to Exhibit 10.2 to XM
Satellite Radio Holdings Inc.’s Current Report on Form 8-K filed June 1, 2007).

Form of Restricted Stock Agreement (incorporated by reference to Exhibit 10.3 to XM Satellite Radio
Holdings Inc.’s Current Report on Form 8-K filed June 1, 2007).

XM Satellite Radio Holdings Inc. 2007 Stock Incentive Plan (incorporated by reference to Exhibit 10.5
to XM Satellite Radio Holdings Inc.’s Quarterly Report on Form 10-Q for the quarter ended June 30,
2007).




Exhibit

Description

*%

kokok

*10.27
*10.28
*10.29
*10.30
*10.31

*10.32

*10.33
*10.34
*10.35
*10.36
*10.37

21.1
31.1
312
32.1

322

Sirius XM Radio 401(k) Savings Plan, as amended and restated effective January 1, 2009 (incorporated
by reference to Exhibit 10.30 to the Company’s Annual Report on Form 10-K for the year ended
December 31, 2009).

Second Amendment, dated as of February 12, 2008, to the Employment Agreement, dated as of June 3,
2003, between the Company and David J. Frear (incorporated by reference to Exhibit 10.1 to the
Company’s Current Report on Form 8-K dated February 13, 2008).

Employment Agreement, dated as of September 26, 2008, between the Company and Dara F. Altman
(incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K dated
October 1, 2008).

Agreement to Forfeit Non-Qualified Stock Options, dated as of May 13, 2009, between Mel Karmazin
and the Company (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on
Form 8-K filed May 13, 2009).

Letter Agreement dated June 30, 2009 amending the Employment Agreement dated November 18, 2004
between Mel Karmazin and the Company (incorporated by reference to Exhibit 10.1 to the Company’s
Current Report on Form 8-K filed July 1, 2009).

Sirius XM Radio Inc. 2009 Long-Term Stock Incentive Plan (incorporated by reference to Exhibit 4.9 to
the Company’s Registration Statement on Form S-8 dated July 1, 2009).

Employment Agreement, dated as of July 28, 2009, between the Company and Scott A. Greenstein
(incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed July 29,
2009).

Employment Agreement, dated as of October 14, 2009, between the Company and James E. Meyer
(incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed
October 16, 2009).

Separation Agreement and Release of Claims, dated as of November 12, 2009, between the Company,
XM Satellite Radio Holdings Inc., XM Satellite Radio Inc, and Gary Parsons (incorporated by reference
to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed November 12, 2009).

Employment Agreement, dated as of January 14, 2010, between the Company and Patrick L. Donnelly
(incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed

January 15, 2010).

First Amendment, dated as of February 14, 2011, to the Employment Agreement, dated as of

October 14, 2009, between the Company and James E. Meyer (incorporated by reference to Exhibit 10.1
to the Company’s Current Report on Form 8-K filed February 15, 2011).

List of Subsidiaries (filed herewith).

Consent of KPMG LLP (filed herewith).

Certificate of Mel Karmazin, Chief Executive Officer, pursuant to Section 302 of the Sarbanes-Oxley
Act of 2002 (filed herewith).

Certificate of David J. Frear, Executive Vice President and Chief Financial Officer, pursuant to

Section 302 of the Sarbanes-Oxley Act of 2002 (filed herewith).

Certificate of Mel Karmazin, Chief Executive Officer, pursuant to 18 U.S.C. Section 1350, as adopted
pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 (filed herewith).

Certificate of David J. Frear, Executive Vice President and Chief Financial Officer, pursuant to

18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 (filed
herewith).

This document has been identified as a management contract or compensatory plan or arrangement.

Pursuant to the Commission’s Orders Granting Confidential Treatment under Rule 406 of the Securities Act of
1933 or Rule 24(b)-2 under the Securities Exchange Act of 1934, certain confidential portions of this Exhibit
were omitted by means of redacting a portion of the text.

Confidential treatment has been requested with respect to portions of this Exhibit that have been omitted by
redacting a portion of the text.
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Exhibit 4.24

SUPPLEMENTAL INDENTURE , dated as of January 12, 2011, among SIRIUS XM RADIO INC., a Delaware corporation (the
Company ), XM EQUIPMENT LEASING LLC, a Delaware limited liability company and indirect wholly-owned subsidiary of the Company
(“ Equipment Leasing "), XM 1500 ECKINGTON LLC, a Delaware limited liability company and indirect wholly-owned subsidiary of the
Company (“ Eckington ), XM INVESTMENT LLC, a Delaware limited liability company and indirect wholly-owned subsidiary of the
Company (“ Investment ”’), XM RADIO INC., a Delaware corporation and indirect wholly-owned subsidiary of the Company (“ XM Radio ),
XM EMALL INC., a Delaware corporation and indirect wholly-owned subsidiary of the Company (“ EMall ), XM CAPITAL RESOURCES
INC., a Delaware corporation and indirect wholly-owned subsidiary of the Company (*“ Capital Resources ), XM INNOVATIONS INC,, a
Delaware corporation and indirect wholly-owned subsidiary of the Company (“ Innovations "), EFFANEL MUSIC, INC., a New York
corporation and indirect wholly-owned subsidiary of the Company (with Equipment Leasing, Eckington, Investment, XM Radio, EMall, Capital
Resources and Innovations, each an “ Additional Guarantor ), the other Guarantors and U.S. BANK NATIONAL ASSOCIATION, as trustee
(the “ Trustee ). Capitalized terms used herein without definition will have the meanings assigned to them in the Indenture (defined below).

WHEREAS , the Company has heretofore executed and delivered to the Trustee an indenture (as amended or supplemented from time to
time, the “ Indenture ™), dated as of March 17, 2010, in connection with the issuance of 8.75% Senior Notes due 2015 (the “ Notes ™);

WHEREAS , Section 10.06 of the Indenture provides that certain Persons shall execute and deliver to the Trustee a supplemental indenture
pursuant to which such Person shall become a Guarantor and unconditionally guarantee the Company’s Obligations under the Notes and the
Indenture on the terms and conditions set forth herein (the “ Note Guarantee );

WHEREAS , pursuant to Section 9.01 of the Indenture, the Trustee is authorized to execute and deliver this Supplemental Indenture.

NOW, THEREFORE, in consideration of the foregoing and for other good and valuable consideration, the receipt of which is hereby
acknowledged, each Guarantor, each Additional Guarantor and the Trustee mutually covenant and agree for the equal and ratable benefit of the
Holders as follows:

1. AGREEMENT TO GUARANTEE. Each Additional Guarantor hereby agrees to provide an unconditional Guarantee on the terms and
subject to the conditions set forth in the Note Guarantee and in the Indenture including but not limited to Article 10 thereof.

2. NO RECOURSE AGAINST OTHERS. No past, present or future director, officer, employee, incorporator, stockholder or agent of each
Guarantor or Additional Guarantor, as such, will have any liability for any obligations of the Company or any Guarantor or any Additional
Guarantor under the Notes, any Note Guarantees, the Indenture or this Supplemental Indenture or for any claim based on, in respect of, or by
reason of, such obligations or their creation. Each Holder of the Notes by accepting a Note waives and releases all such liability. The waiver and
release are part of the consideration for issuance of the Notes.

3. GOVERNING LAW. This Supplemental Indenture and the Notes shall be governed by, and construed in accordance with, the laws of the
State of New York.




4. COUNTERPARTS. The parties may sign any number of copies of this Supplemental Indenture. Each signed copy will be an original, but
all of them together represent the same agreement.

5. EFFECT OF HEADINGS. The Section headings herein are for convenience only and will not affect the construction hereof.

6. THE TRUSTEE. The Trustee will not be responsible in any manner whatsoever for or in respect of the validity or sufficiency of this
Supplemental Indenture or for or in respect of the recitals contained herein, all of which recitals are made solely by each Guarantor, each
Additional Guarantor and the Company.

[ remainder of page intentionally left blank |

2




IN WITNESS WHEREOF, the parties hereto have caused this Supplemental Indenture to be duly executed all as of the date first above
written.

XM EQUIPMENT LEASING LLC

By /s/ David J. Frear
David J. Frear
Treasurer

XM 1500 ECKINGTON LLC

By /s/ David J. Frear
David J. Frear
Treasurer

XM INVESTMENT LLC

By /s/ David J. Frear
David J. Frear
Treasurer

XM RADIO INC.

By /s/ David J. Frear
David J. Frear
Treasurer

XM EMALL INC.

By /s/ David J. Frear
David J. Frear
Treasurer




XM CAPITAL RESOURCES INC.

By /s/ David J. Frear

David J. Frear
Treasurer

XM INNOVATIONS INC.

By /s/ David J. Frear

David J. Frear
Treasurer

EFFANEL MUSIC, INC.

By /s/ David J. Frear

David J. Frear
Treasurer

SIRIUS XM RADIO INC.

By /s/ David J. Frear

David J. Frear
Executive Vice President and Chief
Financial Officer

SIRIUS ASSET MANAGEMENT COMPANY
LLC

By /s/ David J. Frear

David J. Frear
Treasurer




SATELLITE CD RADIO, INC.

By /s/ David J. Frear

David J. Frear
Treasurer




U.S. BANK NATIONAL ASSOCIATION , as
Trustee

By /s/ Thomas E. Tabor

Thomas E. Tabor
Vice President



Exhibit 4.25

SUPPLEMENTAL INDENTURE , dated as of January 12, 2011, among SIRIUS XM RADIO INC., a Delaware corporation (the
Company ), XM EQUIPMENT LEASING LLC, a Delaware limited liability company and indirect wholly-owned subsidiary of the Company
(“ Equipment Leasing "), XM 1500 ECKINGTON LLC, a Delaware limited liability company and indirect wholly-owned subsidiary of the
Company (“ Eckington ), XM INVESTMENT LLC, a Delaware limited liability company and indirect wholly-owned subsidiary of the
Company (“ Investment ”’), XM RADIO INC., a Delaware corporation and indirect wholly-owned subsidiary of the Company (“ XM Radio ),
XM EMALL INC., a Delaware corporation and indirect wholly-owned subsidiary of the Company (“ EMall ), XM CAPITAL RESOURCES
INC., a Delaware corporation and indirect wholly-owned subsidiary of the Company (*“ Capital Resources ), XM INNOVATIONS INC,, a
Delaware corporation and indirect wholly-owned subsidiary of the Company (“ Innovations "), EFFANEL MUSIC, INC., a New York
corporation and indirect wholly-owned subsidiary of the Company (with Equipment Leasing, Eckington, Investment, XM Radio, EMall, Capital
Resources and Innovations, each an “ Additional Guarantor ), the other Guarantors and U.S. BANK NATIONAL ASSOCIATION, as trustee
(the “ Trustee ). Capitalized terms used herein without definition will have the meanings assigned to them in the Indenture (defined below).

WHEREAS , the Company has heretofore executed and delivered to the Trustee an indenture (as amended or supplemented from time to
time, the “ Indenture ™), dated as of August 24, 2009, in connection with the issuance of 9.75% Senior Secured Notes due 2015 (the “ Notes );

WHEREAS , Section 10.06 of the Indenture provides that certain Persons shall execute and deliver to the Trustee a supplemental indenture
pursuant to which such Person shall become a Guarantor and unconditionally guarantee the Company’s Obligations under the Notes and the
Indenture on the terms and conditions set forth herein (the “ Note Guarantee );

WHEREAS , pursuant to Section 9.01 of the Indenture, the Trustee is authorized to execute and deliver this Supplemental Indenture

NOW, THEREFORE, in consideration of the foregoing and for other good and valuable consideration, the receipt of which is hereby
acknowledged, each Guarantor, each Additional Guarantor and the Trustee mutually covenant and agree for the equal and ratable benefit of the
Holders as follows:

1. AGREEMENT TO GUARANTEE. Each Additional Guarantor hereby agrees to provide an unconditional Guarantee on the terms and
subject to the conditions set forth in the Note Guarantee and in the Indenture including but not limited to Article 10 thereof.

2. NO RECOURSE AGAINST OTHERS. No past, present or future director, officer, employee, incorporator, stockholder or agent of each
Guarantor or Additional Guarantor, as such, will have any liability for any obligations of the Company or any Guarantor or any Additional
Guarantor under the Notes, any Note Guarantees, the Indenture or this Supplemental Indenture or for any claim based on, in respect of, or by
reason of, such obligations or their creation. Each Holder of the Notes by accepting a Note waives and releases all such liability. The waiver and
release are part of the consideration for issuance of the Notes.

3. GOVERNING LAW. This Supplemental Indenture and the Notes shall be governed by, and construed in accordance with, the laws of the
State of New York.




4. COUNTERPARTS. The parties may sign any number of copies of this Supplemental Indenture. Each signed copy will be an original, but
all of them together represent the same agreement.

5. EFFECT OF HEADINGS. The Section headings herein are for convenience only and will not affect the construction hereof.

6. THE TRUSTEE. The Trustee will not be responsible in any manner whatsoever for or in respect of the validity or sufficiency of this
Supplemental Indenture or for or in respect of the recitals contained herein, all of which recitals are made solely by each Guarantor, each
Additional Guarantor and the Company.

[ remainder of page intentionally left blank |
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IN WITNESS WHEREOF, the parties hereto have caused this Supplemental Indenture to be duly executed all as of the date first above
written.

XM EQUIPMENT LEASING LLC

By /s/ David J. Frear
David J. Frear
Treasurer

XM 1500 ECKINGTON LLC

By /s/ David J. Frear
David J. Frear
Treasurer

XM INVESTMENT LLC

By /s/ David J. Frear
David J. Frear
Treasurer

XM RADIO INC.

By /s/ David J. Frear
David J. Frear
Treasurer

XM EMALL INC.

By /s/ David J. Frear
David J. Frear
Treasurer




XM CAPITAL RESOURCES INC.

By /s/ David J. Frear

David J. Frear
Treasurer

XM INNOVATIONS INC.

By /s/ David J. Frear

David J. Frear
Treasurer

EFFANEL MUSIC, INC.

By /s/ David J. Frear

David J. Frear
Treasurer

SIRIUS XM RADIO INC.

By /s/ David J. Frear

David J. Frear
Executive Vice President and Chief
Financial Officer

SIRIUS ASSET MANAGEMENT COMPANY
LLC

By /s/ David J. Frear

David J. Frear
Treasurer




SATELLITE CD RADIO, INC.

By /s/ David J. Frear

David J. Frear
Treasurer




U.S. BANK NATIONAL ASSOCIATION , as
Trustee

By /s/ Thomas E. Tabor

Thomas E. Tabor
Vice President



EXHIBIT 21.1

SIRIUS XM RADIO INC. AND SUBSIDIARIES

Subsidiaries
Satellite CD Radio, Inc. State of Delaware
Sirius Asset Management Company LLC State of Delaware
Sirius Entertainment Promotions LLC State of Delaware

Spend LLC

Earth Station Ecuador Cia. Ltda.
XM Equipment Leasing LLC
XM EMall Inc.

XM Radio Inc.

XM Innovations Inc.

XM Capital Resources Inc.

XM 1500 Eckington LLC

XM Investment LLC

Effanel Music, Inc.
Interoperable Technologies LLC
Satellite Public Radio Inc.

State of Maryland
Quito, Ecuador
State of Delaware
State of Delaware
State of Delaware
State of Delaware
State of Delaware
State of Delaware
State of Delaware
State of New York
State of Delaware
Washington, D.C.



EXHIBIT 23.1

Consent of Independent Registered Public Accounting Firm

The Board of Directors and Stockholders
Sirius XM Radio Inc.:

We consent to the incorporation by reference in the registration statements (No. 333-158135, No. 333-152548, No. 333-139869, No. 333-
130949, No. 333-127169, No. 333-115695, No. 333-108387, No. 333-104406, No. 333-85847, No. 333-65602, and No. 333-64344) on Form S-
3, in the registration statement (No. 333-144845) on Form S-4, and in the registration statements (No. 333-169309, 333-166699, 333-160386,
No. 333-159206, No. 333-158156, No. 333-156441, No. 333-152574, No. 333-149186, No. 333-142726, No. 333-139214, No. 333-133277,

No. 333-125118, No. 333-119479, No. 333-111221, No. 333-106020, No. 333-101515, No. 333-100083, No. 333-81914, No. 333-74752,

No. 333-65473, No. 333-62818, No. 333-47954, No. 333-31362, and No. 333-15085), on Form S-8 of Sirius XM Radio Inc. of our reports dated
February 16, 2011, with respect to the consolidated balance sheets of Sirius XM Radio Inc. and subsidiaries as of December 31, 2010 and 2009,
and the related consolidated statements of operations, stockholders’ equity (deficit) and comprehensive income (loss), and cash flows for each of
the years in the three-year period ended December 31, 2010, and the related financial statement schedule for each of the years in the three-year
period ended December 31, 2010, and with respect to the effectiveness of internal control over financial reporting as of December 31, 2010,
which reports appear in the December 31, 2010 annual report on Form 10-K of Sirius XM Radio Inc.

As discussed in Note 3 to the consolidated financial statements, Sirius XM Radio Inc. changed its method of accounting for share lending
arrangements on January 1, 2010.

/s/ KPMG LLP

New York, New York
February 16, 2011



Exhibit 31.1

CERTIFICATION OF CHIEF EXECUTIVE OFFICER

I, Mel Karmazin, the Chief Executive Officer of Sirius XM Radio Inc., certify that:

1.
2.

I have reviewed this Annual Report on Form 10-K for the fiscal year ended December 31, 2010 of Sirius XM Radio Inc.;

Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to
make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period
covered by this report;

Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as
defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules
13a-15(f) and 15d-15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us
by others within those entities, particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under
our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial
statements for external purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about
the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such
evaluation; and

(d) Disclosed in this report any changes in the registrant’s internal controls over financial reporting that occurred during the registrant’s
most recent fiscal quarter (the Company’s fourth quarter in the case of an annual report) that has materially affected, or is reasonably
likely to materially affect, the registrant’s internal control over financial reporting; and

The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial
reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent
functions):

(a) all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s
internal control over financial reporting.

By: /s/ MEL KARMAZIN
Mel Karmazin
Chief Executive Officer
(Principal Executive Officer)

February 16, 2011



Exhibit 31.2

CERTIFICATION OF CHIEF FINANCIAL OFFICER

I, David J. Frear, the Executive Vice President and Chief Financial Officer of Sirius XM Radio Inc., certify that:

L.
2.

I have reviewed this Annual Report on Form 10-K for the fiscal year ended December 31, 2010 of Sirius XM Radio Inc.;

Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to
make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period
covered by this report;

Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as
defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules
13a-15(f) and 15d-15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us
by others within those entities, particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under
our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial
statements for external purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about
the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such
evaluation; and

(d) Disclosed in this report any changes in the registrant’s internal controls over financial reporting that occurred during the registrant’s
most recent fiscal quarter (the Company’s fourth quarter in the case of an annual report) that has materially affected, or is reasonably
likely to materially affect, the registrant’s internal control over financial reporting; and

The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial
reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent
functions):

(a) all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s
internal control over financial reporting.

By: /s/ D AvID J. F REAR
David J. Frear
Executive Vice President and
Chief Financial Officer
(Principal Financial Officer)

February 16, 2011



Exhibit 32.1

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY
ACT OF 2002

In connection with the Annual Report of Sirius XM Radio Inc. (the “Company”) on Form 10-K for the fiscal year ended December 31, 2010
as filed with the Securities and Exchange Commission on the date hereof (the “Report”), I, Mel Karmazin, Chief Executive Officer of the
Company, certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that:

(1) The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the
Company.

By: /s/ MEL KARMAZIN
Mel Karmazin
Chief Executive Officer
(Principal Executive Officer)

February 16, 2011

A signed original of this written statement required by Section 906, or other document authenticating, acknowledging, or otherwise adopting
the signature that appears in typed form within the electronic version of this written statement required by Section 906, has been provided to the
Company and will be retained by the Company and furnished to the Securities and Exchange Commission or its staff upon request.



Exhibit 32.2

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY
ACT OF 2002

In connection with the Annual Report of Sirius XM Radio Inc. (the “Company”) on Form 10-K for the fiscal year ended December 31, 2010
as filed with the Securities and Exchange Commission on the date hereof (the “Report”), I, David J. Frear, Executive Vice President and Chief
Financial Officer of the Company, certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of
2002, that:

(1) The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the
Company.

By: /s/ DAVID J. FREAR
David J. Frear
Executive Vice President and
Chief Financial Officer
(Principal Financial Officer)

February 16, 2011

A signed original of this written statement required by Section 906, or other document authenticating, acknowledging, or otherwise adopting
the signature that appears in typed form within the electronic version of this written statement required by Section 906, has been provided to the
Company and will be retained by the Company and furnished to the Securities and Exchange Commission or its staff upon request.



Before the
COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

Adjustment of Rates and Terms for
Preexisting Subscription and Satellite Digital

Docket No. 2006-1 CRB DSTRA
Audio Radio Services . ' .

WRITTEN DIRECT TESTIMONY OF MEL KARMAZIN

Introduction and Witness Background

. 1. I am the Chief Executive Officer of Sirius Satellite Radio Inc. (“Sirius”). I
submit'this statement in support of Sirius’ direct case. As I describe below, Sirius is a
provider of a satellite digital audio radio service (“SDARS”). The Sirius SDARS offers a
wide variety of digital radio programming. The Sirius service is available to subscribers
in their vehicles, homes, offices and via portable devices.

2. 1 joinéd Sirius in November 2004 as Chief Executive Officer. I am
responsible for all aspects of Sirius’ business; inpluding its operations and strategic
planning.

3. I offer this testimony to provide an overview of Sirius and its business and
to discuss, qualitatively, the extraordinary investment, 'costs and risks that Sirius has
incurred over an extended period of time in order to create from scratch and offer to the
public anew audio entertainment service. Ilwill also discuss the competition we face, as

well as the critical importance to our success of providing compelling audio content that



includes sports and entertainment radio prdgramming, and high quality original

programming not found elsewhere. Specifically:

Sirius was required to create an entirely new means of providing audio
programming. The company first had to convince the FCC to authorize a
satellite radio service. The company then had to win an auction for its
license and pay more than $83 million to the government for that license,
design, build and launch dedicated satellites, build an extensive system of
terrestrial repeaters to enhance reception in cities and other areas where
our satellite transmissions would be blocked, obtain FCC approval for the
terrestrial repeaters, invent the world’s smallest satellite antenna, develop
an entirely new line of radios capable of receiving our transmissions and
the integrated circuits to be used in those radios, convince automakers to
include Sirius radios in their vehicles, and convince retailers to sell new
radios for use in existing cars that did not have factory installed Sirius
radios; '

Sirius is, in effect, many busmesses in one, each of which faces fierce
competition, strong opposmon or huge challenges, in one or more forms.
Sirius is:

o aprovider of compelling audio content, including both non-music
content and music content, to which we add significant value. In
this role, Sirius must'compete with terrestrial radio and with
emerging media for programming talent and for the ear of the
listener. Sirius also faces ongoing efforts by the recording and
broadcasting industries to create barriers to our success through
changes to applicable laws and regulations;

o asatellite and terrestrial transmission business, which has faced
regulatory opposition from the terrestrial radio industry;

" o aconsumer electronics business and an automotive electronics
business, which has had to compete for the talent and attention of
commercial sources for our radios and chip sets (such as Lucent,
Agere), that had no experience in designing satellite radios; to
overcome the automakers’ reluctance to include Sirius radios in
their cars and to sell Sirius to their customers; and to compete for
shelf space and sales efforts at major retailers;

o aconsumer brand, which has had to start as an unknown company
offering an unheard of service to compete for the consumer’s
attention against far better established names; and

o asales, marketing and customer service company, which has had
to build an infrastructure capable of handling millions of accounts;

Sirius had to assume extraordinary risk in all facets of its business,
including risks inherent in the development of a new technology; risks



inherent in the launch and deployment of satellites; regulatory risks related
to obtaining U.S. and international approvals in the face of staunch
opposition from competitors, including the terrestrial radio industry;
investment risk that we could not finance the many years between the
inception and profitability (16% years and counting), including the long
delay inherent in developing our technologies, building our infrastructure,
and securing the necessary approvals; and market risks that our service
might not be acceptable to consumers at a price that would support the
costs and provide a reasonable return on investment;

e As we tried to market our service, Sirius discovered that music
programming would not drive a sufficient number of people to pay the
subscription fees to keep our service alive and to provide a return on our
investment. Music, and the right to play music, is ubiquitous, and we
discovered that the public generally is not willing to pay substantial
subscription fees for programming it can obtain for free. Rather, we have
had to invest large sums in compelling content, particularly talk,
entertainment and sports, and on radio personalities. Even when we
program music, we incur substantial costs to add significant value to that
music.

° In the sixteen years since the formation of Sirius, we have not yet made a
profit. In fact, we have accumulated losses of $3.4 billion through June 30,
2006. Nevertheless, by the end of 2006, we will have paid the recording
industry and its artists statutory performance royalties of millions of
dollars. In other words, we have borne all of the risk; the recording
industry and its artists have received, and will continue to receive, the
return.

4. Prior to joining Sirius; I was{ the President and Chief Operating Officer of
Viacom Inc., one of the world’s largest entertainment and media companies, from May
2000 until June 2004. Viacom’s business enits included the Infinity group of radio
stations; the CBé-owned television stations; the CBS and Paramount television networks;

'cable television networks, including MTV, BET, and Showtime; Paramount Pictures;
Paramount Theme Parks; Simon & Schuster pubhshmg, and theatrical exhibition
operations. Before that, I served as Pre31dent and CEO of CBS Corporation from January
1999 to May 2000, and President and COO of CBS Corporation from April 1998 to

January 1999. :



| 5. j I have a long history in the radio industry. I was President and CEO of
Infinity Broadcasting, a major radio group, from 1981 until it becan;e a wholly owned
subsidiary of Viacom in February 2001. Following the 1997 merger of Infinity and CBS
Corporation, I also served as Chairman and CEO of CBS Radio. I was _némed Chairman
end CEO of'the CBS Station Group (radio and television) in May 1997. Prior to Infmity?
I spent 10 years with Metromedia Corporation, another major radio group. |

6. I have served on the Board of Directors of the Westwood One Radio

Network, Blockbustel;, Inc., and they New Yerk Stock Exchange. I am Vice Chairman of
‘the Board of Trustees of the Museum of Television & Radio. I have been inciucted into
the Broadcasting Hall of Fame, and I have received the National Radio Awérd from the '

National Association of Broadcasters.

Overview of Sirius’ Business

7. In order to create an entirely new platform for the creation wand
transmission of audio pro gramming, Sirius has been required to operate as many
businesses in one. Each of these businesses requires highly specific skills, and places its
own call on Sirius’ financial and human resources and revenues. I can think of no other
audio programming service that has -had to invest the kinds of resources we have been
required to invest, or that operates in as many different spheres as we do. No other
service, perhaps sinceterreé‘tn'al radio many’ years ago, has had to invent and build its
entire distribution platform, and not even terrestrial radio was required to pay the Federal
gevemment tens of millions of dollars for the right to broadcast. Internet radio certainly
did not invent the Internet, did not need to create and build it, did not need to build

receivers, and did not need to subsidize the inclusion of audio circuitry in personal



computers or convince consumers to put home compﬁters in their homes. Digital cable
radio services did not invent and build the cable and satellite television distribution
systems to whom they sell their services, and certainly did not need to convince
consumers to put television sets in their homes.

8. Sirius began as a technology company. Technology, and the development
of technology, has remained an important part of Sirius. Sirius weﬁt to the FCC and
convinced it to create a satéllite radio service. That was 16 years ago, and Sirius has yet
to turn a profit or achieve positive cash flow. Our multi-billion dollar investment has far
outstripped our revenues to date.

9. “Satellite” is part of our name, and Sirius very much operates a satellite
business. We have had to (i) design, (ii) contract for the building of, (iii) launch, (iv)
maintain, and (v) track and control three orbiting satellites in a unique elliptical orbit that
maximizes their angle over the United States. We purchased a fourth ground spare, and
have recently entered into a contract for a new-generation satellite.

10.  Sirius also operates a radio technology business and two distinct consumér
electronics businesses. We have had to finance and supervise the development of more
than three generations of application-specific integrated circuits, or chip sets, for use in a
new type of radio that had never existed—an S-band satellite radio. To ac;:omplish this
we had to convince others to take on the task of working in this new field to address
isgues they had never encountered. We also develo‘ped the world’s smallest non-
directional safellite antenna, to make sure our service could be received in vehicles,
without requiring a lar-ge dish on top. Imagine the consumer acceptance of a service that

required even the “pizza” size dishes used by satellite television companies. These chip



sets and antennas are used in conjunction with radios engineered in two decidéaly
different electronics market—the retail consumer electronics market and the automotive
market. The testimony of John Douglas Wilsterman and Robert Law describes the |
important and unique characteristics of each of these businesses, the extent of investment
in each that Sirius has been required to make, the difficulties of convincing automakers to
include a new r_adio at added cost in their cars, the difficulties of convincing retailers to
carry and sell Sirius radios and the Sirius service, and the costly incentives that Sirius has
been required to provide to ensure that its radios will be available to potential subscribers.

11.  Sirius is, of course, also a radio programming business. We have the
unique challenge of convincing consumers not only to buy a»radio‘, but also to convince
them to pay for our service. As I discuss more fully below, to accomplish this, we must
do far more than provi(ie programmed music. We must provide exclusive, compelling
content for which a subscriber is willing to shell out hard eared cash each month.

12. Finally, we must market to potential subscribers, and bill and collect from
our subscribers and keep them satisfied. Sirius has developed an extensive customer care
business, with billing and collection functions, service activation, hardware servicing, all
capable of servicing millions of subscribers. Among our most signiﬁéant costs are tholse
incurred in acquiring subscribers, which includes the subsidies we must pay to
automakers and retailers, among other costs. Those are described more fully in the
testimony of John Douglas Wilsterman, Robert Law and David Ffear.

 Sirius’ History

13. It has taken more than sixteen years for Sirius to reach where it is today,

and we still have not earned a single dollar in profit.



14. Sirius began life on May 17, 1990, as Satellite CD Radio, Inc.

15. In 1990, the company proposed that the FCC establish a satellite radio
service in the S-band, and applied for a license. The application was opposed by the
National Association of Broadcasters, the trade association representing the terrestrial
radio industry. In the fall of 1992, the FCC called for license applications from others
interested in establishing a satellite radio service. The FCC required applications to be
filed by December 1992. Five applications were filed, two of which were subsequently

withdrawn.

16.  The company changed its name to CD Radio Inc. in 1992. The time
between 1992 and 1996 were spent in technology development, demonstrating and
testing the transmission of S-band signals to prototype radios, extensive regulatory
activity involved in the creation of the rules governing the new service, strategic
planning, research into the radio broadcasting consumer market, the consumer electronics
market, and the automobile market, discussions with consumer electronics manufacturers,

negotiating satellite and launch contracts, and developing programming plans.

17.  Sirius originally intended to deliver 50 channels of digital audio
programming, 30 channels of commercial-free music and 20 talk channels, using its
satellites and satellite radio technology. The central concept was to provide nationwide

programming to motorists and truckers in their vehicles.

18. By 1996, the company was one of the remaining applicants for a satellite
radio license. The FCC adopted satellite radio licensing rules in March 1997 to allow
two national licenses, and scheduled an auction for April 1 of that year. The auction

occurred on April 1 and 2, 1997. The winning bidders were American Mobile Radio
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Corporation (the predecessor to XM Satellite Radio, Inc.), which bid approximately $89
million, and Sirius, which bid $83.3 million. Full payments for the spectrum was made

on October 10, 1997.

19. In 1997 and 1998, the company recruited personnel, started work on its
terrestrial repeater network, entered into contracts for the design, development and
manufacture of its chip sets, an essential element of all Sirius radios, began construction
of its national broadcast studio, and obtained additional financing for its activities. We
also sought FCC approval for our terrestrial repeater network under a rulemaking
commenced by the FCC in March 1997. As with virtually all of our efforts to obtain
regulatory approval for the many parts of our service, we faced opposition and attempts
to limit our activities. On the programming side, Sirius expanded its planned offering to
100 channels (50 music, 50 talk) and entered into agreements with news, talk and special-

interest program providers, including Bloomberg News Radio and C-SPAN.

20.  On November 18, 1999, the company changed its name to Sirius Satellite
Radio Inc. The years 1999 and 2000 saw the launch of its three satellites (in July,
September and December, 2000), entry into critical exclusive alliances with Ford,
DaimlerChrysler and BMW to install Sirius radios in their vehicles, and with consumer
electronics retailers to sell Sirius radios for existing cars. Work continued on Sirius’
terrestrial repeater network and Sirius completed construction of its national broadcasting
studio. Sirius entered into agreements for several news, talk, sports and entertainment
brands, including CNBC, NPR and Discovery. In addition, Sirius entered into an

agreement for operation of its customer care call center, and deployed a subscriber



management system. Unfortunately, challenges in the development of chip sets delayed

the commencement of service.

21. In 2001 and 2002, Sirius continued to develop its radios, deploy terrestrial
repeaters, expanded its alliances with automakers, including Nissan and Volkswagen,
entered into programming agreements with news and talk brands, including Fox News,
CNN Headline News, ABC, The Weather Channel, and Court TV, and entered into an

agreement with Hertz for inclusion of Sirius radios in select Hertz cars.

22, Sirius finally launched its service in select markets on February 14, 2002.
Nationwide launch occurred on July 1, 2002, more than 12 years after the founding of

Sirius and more than 5 years after Sirius won its FCC license.

23.  Inthe sixteen years that the Company has existed we have accumulated
net losses of $3.4 billion through June 30, 2006. Nevertheless, by the end of 2006, we
will have paid the recording industry and its artists statutory performance royalties of
millions of dollars. In other words, we have borne all of the risk; the recording industry

and its artists have received the return.

24.  Between capital investment, and net losses (after adjustment for interest,
depreciation and amortization), Sirius has more than $4 billion invested in its enterprise.
Of course, this investment is not finished. We expect to invest more than $1 billion in
coming years to replace our satellites and build additional terrestrial repeaters. In

addition, we are still accumulating losses.



The Risks Sirius Has Faced and Still Faces

25.  Sirius has faced extraordinary risks in bringing its business to the public.
These risks include new technology risks, satellite risks, regulatory risks, financial risk,
the market risk related to consumer acceptance of a new, untested service, and
competitive risks. It is important to take these risks (and the return necessary to generate
investment in the face of these risks) into account in determining how to set an
appropriate royalty rate for sound recording performances.

26. Sirius remains a risky venture. The material risks to Sirius are described
in the “Risk Factors” section of our Annual Report on Form 10-K for the year ended
December 31, 2005, a copy of which is attached as SIR Ex. 1.

217. Sirius based its business plan upon a new, untested technology that
required the development of a means of transmitting and receiving with reliability
relatively low power satellite transmissions in vehicles, with an antenna small enough to
be acceptable to consumers. Moreover, Sirius had to rely on third parties that had never
dealt with this technology to develop the radios and chip sets to accomplish this task.
This led to delays in the introduction of Sirius’ radios.

28.  As Roger Rusch testifies, satellite ventures are inherently risky. Launch
vehicles fail. Launches impose enormous stresses upon precise electronics. Any mistake
in trajectory can render a satellite worthless. Space is a unique and unforgiving
environment. Satellites cannot be economically repaired once they are launched.

29.  Before we could get off the ground, Sirius needed to convince the FCC to
create an entirely new radio service that never before existed. Sirius filed a detailed

application with the FCC. The application was followed, five years later, by an auction
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. . ~ among bidders fer two satellite radio licenses. Sirius was also required to obtain US

regulatery appreval for terrestrial repeaters and uplink facilities, and international
coordination for.its satellites and possible interference ﬂom our transmissions. In
virtually every egse, our regulatofy efforts were opposed by the terrestrial broadcasting
industry, which 1ong ago perceived satellite radio as a threat land now views satellite radio
asa rﬁajor comﬁetitor. Failure to obtain the necessary regulatory approvals would have
prevented us from commencing or operating our business.

| 30.  Sirius has faced significant financial risks as well. Obtaining capital in the

face of the risks we face has been expensive and requires the prospect of huge'retums. If o

investors at any time had decided that Sirius would not provide those returns, there would

be no Sirius.
31.  Sirius has faced and continues to face enormous market risks. When the
. Company began, it made an enormous gamble that consumers would bbe willing to spend

between $10 and $13 dollars a month to replace a service that they could receive for free.
As described in theCompany’s 2000 Annual Report on Form 10-K (at 14-15),

Currently no one offers a commercial satellite radio service such as Sirius in the
United States. As a result, our proposed market is new and untested, and we
cannot reliably estimate the potential demand for this service or the degree to
which our service will meet that demand. We cannot assure you that there will be
a sufficient demand for Sirius to enable us to achieve significant revenues or cash
flow or profitable operations. Sirius will achieve or fail to gain market acceptance
depending upon many factors beyond our control, including: the willingness of
consumers to pay subscription fees to obtain satellite radio broadcasts; the cost,
availability and consumer acceptance of radios capable of receiving our
broadcasts; our marketing and pricing strategies and those of XM, our direct
competitor; the development of alternative technologies or services; and general
economic conditions.

The market risks were magnified by the fact that the relevant market conditions were not

those that existed when enormous investments were made, or even when those words
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. were written, but the conditions that would exist years in the future. As I discuss below,
Sirius soon discovered that programmed music could not sustain the business. Thus, we
were required té invest heavily in exclusive non-music content.

32.  Sirius has faced and continues to face significant competitive risks. We
have been required to build our business against fierce coﬁpetition. As I discuss in the
next section, we compete at every turn. We continue to face intense competition from
one of the largest and most powerful industries in the country, terrestrial radio. New
competition is being developed as we speak, in the form of services such as such as
mobile Internet through technologies such as Wi-Max. Moreover, we cannot know what
new technologies and services may emerge as compétitors in the near term. As our 2005
10-K states (at 21): | |

| The satellite industry and the audio entertainment industry are both chafacterized
' by rapid technological change, frequent new product innovations, changes in

‘ customer requirements and expectations, and evolving industry standards. ...

Products using new technologies, or emerging industry standards, could make our

technologies obsolete or less competitive in the marketplace.

Our Primary Competition Is Terrestrial and Satellite Radio

33.  From the beginning, Sirius has understood that it would face intense
competition from terrestrial radio and from other services authorized by the FCC. That
understanding has proven to be correct.

34, As Sirius disclosed in 1996, and as I know from experience,

The AM/FM radio broadcasting industry is very competitive, and certain of the
Company’s competitors in this industry have substantially greater financial,
management and technical resources than the Company. Unlike the Company,
the radio industry has a well established market for its services and generally
offers “free” reception paid for by commercial advertising rather than a
subscription fee. In addition, certain AM and FM stations, such as National
Public Radio, offer programming without commercial interruption.

. 1996 Annual Report on Form 10-K at 8.
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35.  Sirius has faced continued opposition from the terrestriél radio industry'
since its inception. The radio industry opposed Sirius’ efforts to create a satellite radio
‘service, has opposed and sought to impose conditions on our use of terrestrial repeaters,
and has fought our efforts to better serve our subscribers with our local traffic and
weathef channels.

36  Terrestrial radio has competed vigorously with us in the marketplace as
well. Traditional radio continually reminds its listeners that it is “Free FM.” Some
broadcasters have begun to decrease the number of commercials per hour and have
experimented with new formats to compete with us more directly. Several major radio
companies recently banded together to launch an advertising campaign designed to
present the benefits of terrestrial radio over satellite radio.

37. The radio industry has been working for several years on a digital radio,
~an initiative that‘ it calls “HD Radio.” The terrestrial digital initiative will increase the
number and variety of channels available over the air and will provide digital sound. The
intent to compete with satellite radio is clear—the “HDRadio” website describes
terrestrial digital radio as “New Music, New Sounds with No Subscription Fee.”' Indeed,
the largest radio compaﬁies in the United States héve joined into the HD Radio Alliance
in order to enhance terrestrial radio’s ability to compete with us. The members of the
Alliance include ABC Radio, Beasley Broadcast Group, Bonneville International, CBS
Radio, Citadel Broadcasting, Clear Channel, Cumulus, Emmis, Entercom and Greater

Media.> The Alliance has launched what it describes as a “Massive Marketing

'SIR Ex. 2-A

2SIR Ex. 2-B
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Campaign” to which it has devoted $200 million.> Many of the tenestﬁal digital
channels will be aired without commercials for the foreseeable future.

38.  Ofcourse, this major competitor has a tremendous competitive advantage.
Terrestrial radio gets to play sound recordings for free.

39.  We also compete with XM every day. We compete for subscribers, for
advertisers, for retail radio space, for promotion by automakers, on issues of radio design,

and for exclusive programming,

Music and Talk/Sports Roles in Sirius’ Programming
~ 40.  Sirius originally attempted to market itself as the world’s best music
service. The company discovered that was not and would not be a successful strategy.
Simply programming music does not drive people to pay $12.95 per month.

41.  Music is ubiquitous. Performances of music are everywhere, and are
available to the public for free {or for no perceived cost), on terrestrial radio, through
their television sets, at Starbucks, and in restaurants. Sirius discovered that the public
generally is not willing to pay substantial subscription fees for programming it can obtain
for free.

42.  Sirius recognized that, to be successful, it needed to develop compelling
programming that people were willing to pay for, programming tﬁat in many cases they
could not get anywhere else. Thus, Sirius began to expand its focus on non-music |
programming, in;:luding important deals for sports, talk and entertainment, and channels

produced by Sirius exclusively for Sirius.

e On January 8, 2003, Sirius announced the debut of its two political talk
channels, Sirius Right and Sirius Left;

31d
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e OnlJ anuary 21, 2003, Sirius announced that it would offer live broadcasts of
professional basketball games in a deal with the National Basketball
Association;

e On September 22, 2003, Sirius announced that its ESPN Radio channel would
cover the entire Major League Baseball playoff schedule and the World
Series, live; and

e On October 2, 2003, Sirius announced that it would air up to 40 live National
Hockey League games each week, continuing throughout the NHL season.

See SIR Ex. 3.

43, Then, on December 16, 2003, Sirius announced a blockbuster deal that put
it firmly on the radio map. Sirius and the National Football League announced a seven-
year exclusive satellite radio agreement for Sirips to broadcast all NFL games live,
nationwide. On August 2, 2004, Sirius NFL Radio, a 24/7 radio channel devoted entirely
to the NFL, debuted. See SIR Ex. 4.

44.  Major ta1k< and entertainment programming announcements continued
throughout 2004, as reflected in the press releases in SIR Ex. 5.

e On January 5, 2004, Sirius announced that it would air two channels of
EWTN Global Catholic Radio, one in English and one in Spanish;

e On February 27, 2004, Sirius announced the commencement of its traffic and
weather report channels;

e On July 7, 2004, Sirius Patriot joined the lineup, replacing Sirius Right; and
e On August 24, 2004, an exclusive package of college football games on Sirius
debuted and, on August 31, Sirius announced the creation of Sirius College

Sports Radio, featuring a package of play-by-play programming from topped-
ranked colleges.

45, On October, 6, 2004, Sirius shocked the radio world when it announced
“The Most Important Deal in Radio History,” bringing the leading personality in radio,
Howard Stern, exclusively to satellite radio, beginning January 1, 2006. SIR Ex. 6.

Although the deal was expensive, it has proven to be the single most important action
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taken by Sirius to attract and maintain subscribers and to ensure that Sirius became the
leader in satellite radio. The announcement that Howard Stern would join the Company’s
programming lineup created a significant increase in brand awareness for Sirius.
46. Of course, the Stern deal was not the end of Sirius’ move towards talk,
sports and entertainment programming,.
e On November 29, 2004, Sirius announced that it would carry every game in
the NCAA Men’s Basketball Tournament (“March Madness”) live in 2005, an
agreement for 2006 and 2007 followed;

e On January 21, 2005, Sirius agreed to a multi-year extension of its agreement
with the NBA which is exclusive for satellite radio;

e On February 22, 2005, Sirius and NASCAR announced that Sirius would
become the exclusive satellite radio home of NASCAR starting in 2007,

e On April 18, 2005, Sirius announced its exclusive four-year agreement with
lifestyle personality Martha Stewart to create a 24/7 branded Martha Stewart
channel;

e In September 2005, Sirius announced an exclusive agreement with
Cosmopolitan Magazine to create COSMO Radio, a 24/7 channel geared to
Cosmopolitan Magazine readers;

e On January 5, 2006, Sirius announced the addition of a new Playboy Radio
channel; and

e On September 26, 2006, The Catholic Channel, featuring talk, live daily Mass

from St. Patrick’s Cathedral in New York, Notre Dame football and other
lifestyle features, debuted on Sirius;

See SIR Ex. 7. And these are just some of the major deals for news, talk and sports
programming Sirius announced.

47.  Our strategy has paid off. When Sirius tried to sell the music we were a
second class brand, with limited brand awareness, trailing significantly in the |
marketplace. That all changed with our focus on high-profile news, sports and

entertainment programming,.
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48.  As of December 2003, only\ 8% of adults aged 18-55 could identify Sirius
when asked to identify satellite radio companies, and only 20% responded that they had
heard of Sirius when specifically asked. By December 2004, those numbers had risen to
32% uhaided and 47% aided; by December 2005, the numbers had risen to 47% unaided
and 67% aided; and by September, 2006, the numbers were 54% unaided and 75% aided.

49.  In 2003, only 32% of satellite radio purchases at retail were Sirius. That
number increased to 45% in 2004, 53% in fZOOS, and 57% by S.eptember, 2006.

50.  This trend and focus has cohtinued. Our most recent earnings release (on
August 1, 2006) featured a number of programming initiatM:s, all news, talk, sports, and
entertainment, including: The Catholic Chahnel; a radio news bureau with Variety, the
"show business bible," originating from Va;'iety's Los Angeles offices; a weekly two-hour
series featuring dynamic and compelling interviews by broadcasting icon Barbara
Walters from her 30-year archive of interviéws; a live; weekly three hour health and
wellness call-in talk show on Saturday morhings hosted by Deepak Chopra, the best-
selling author and leader in the field of mind and body medicine; and new talk shows
featuring leading sports personalities Jerry Rice, Tiki Barber, and Tony Stewart. SIR Ex.
8.

51.  Even our music pro gramming is characterized by our need to provide a
compelling experience that is not available elsewhere. As Steven Blatter testifies, it is not
just about playing programmed music in sequence, like some cable radio services and
most Internet webcasters provide. -The goal is for each channel to have its own
“personality” and sound that draws listeners“, with a combination of music, information,

discussion, and other features. Among other things,
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e On September 20, 2006, we announced a groundbreaking deal with the
Metropolitan Opera to create “Metropolitan Opera Radio,” which will
broadcast live performances (including opening nights), and archival
performances from the Met’s 75-year history.

e Our Faction channel has sought out leading personalities from the action
sports world, including Lance Armstrong, Tony Hawk, Bode Miller and
Johnny Mosely, to program and appear on our Faction channel, a “music”
channel that also features interviews, discussions, call-ins and other talk
programming.

e We seek out exclusive branded music channels, such as Radio Margaritaville,
featuring Jimmy Buffett; Shade 45, programmed by hip-hop megastar
Eminem,; E Street Radio, featuring the music of Bruce Springsteen; Rolling
Stones Radio, and The Who Channel.

e These channels feature more than just recorded music. For example, the Who
Channel features interviews with the band’s members, historic performances,
behinds the scenes tour access, fan-based recordings, and broadcasts of the
shows on their current tour; Rolling Stones Radio features interviews with the
band; and Radio Margaritaville includes live concerts, backstage access and
interviews.

See SIR Ex. 9.

52.  Inshort, the right to perform music under the statutory license is just one
of many inputs into our music programming, which itself is only a part of oﬁr overall
programming line-up. We do not believe that the right to perform music is what
separates Sirius from the many other outlets of music performances available to our
subscribers and potential subscribers.

Conclusion

53.  Sirius has built an entirely new audio service for the public. Sirius has
been required to carve out and pay for space in a crowded regulated field, the company
has created its own transmission network, from broadcast studio, to uplink, to satellité, to
terrestrial repeater, to antennas, chip sets and radios designed specifically for Sirius, all at

huge costs. Sirius has had to convince (often for a steep price) automakers to put Sirius

-18-



radios in their cars and retailers to carry Sirius radios in their stores. At every step, Sirius
has faced and assumed enormous risks.

54.  Sirius has paid millions of dollars, and is willing to pay millions of dollars
more, to the record companies for a performance right for which our primary
competition—terrestrial radio—does not have to pay. However, any fee must account for
the enormous costs incurred, risks faced and investments made by Sirius, and for the fact
that our revenues must cover a host of functions that other licensees do not perform. The
fee must also recognize the relative value of the many programming inputs we use, for
both our music and non-music channels, and properly account for those that attract and
keep listeners. Sound recording performances are available everywhere, for free. The
right to make those performances, at issue in this préceeding, does not drive our
revenues.

55.  Thavereviewed the fee proposal made.by Sirius and XM in this case. I

believe it is a reasonable proposal that this Court should adopt.
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WRITTEN REBUTTAL TESTIMONY OF MEL KARMAZIN

1. My name is Mel Karmazin. I am the Chief Executive Officer of Sirius Satellite
Radio Inc. (“Sirius”). I offered written and oral testimony in the direct phase of this proceeding
on behalf of Sirius. SIR Ex. 1.1; June 6, 2007 Transcript (“Tr.””) 247:9 - 365:11; June 7, 2007 Tr.
5:3 - 36:2. My background, and the history and background of Sirius, and the satellite digital
audio radio service (“SDARS?”) that Sirius provides, are set forth in that testimony.

2. [ offer this testimony to rebut several propositions proffered by SoundExchange
during the direct phase of the proceeding, and to provide further information in response to
questions posed by the Judges during the hearing on the parties’ direct cases. Specifically, I will

discuss:

o the significant value that Sirius obtains from certain non-music programming, beyond
what was described in my written direct testimony, that Sirius does not obtain from the
right to perform sound recordings, including:

o the value of non-music audio content that listeners cannot obtain anywhere else;
o the many benefits Sirius has received from its association with brands like
Howard Stern, the NFL, NASCAR, Martha Stewart and Fox News, among others;

and

o the opportunity to earn advertising revenue, which is foregone with Sirius’ music
channels;
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e the impact of Sirius’ non-music content deals on some of its key business metrics;
o the current financial picture for Sirius;

e the impact that competitors and new products are having on the retail market for satellite
radio, and new developments in the retail marketplace for audio entertainment consumer
electronic products; and

e the desirability of a license fee that is based on our actual use of sound recordings so that
Sirius has the ability to make rational business judgments about its use of copyrighted
sound recordings in order to ensure the company’s long-term viability.

The Value of Sirius’ Non-Music Content

3. In the direct case, other Sirius officers and I described the importance of non-
music programming to Sirius’ satellite radio service. Certainly, the value of that programming
goes beyond the fact that Sirius has such content as part of its service offering. Indeed, Sirius
derives value from non-music content in a number of ways that it does not and cannot derive

from the right to perform sound recordings.

Exclusivity

4. One of the most valuable aspects of Sirius’ non-music content is programming
exclusivity. In my forty years in the media industry, my experience has been that exclusive
programming is more valuable than non-exclusive programming, such as music, which is
ubiquitous and available to consumers for free. If a consumer can only obtain desired
programming from one outlet, then the consumer is more likely to pay to receive that
programming and other programming from that outlet. Further, advertisers trying to reach that
consumer are likely to pay more to advertise on that platform during that programming. 1
discussed this aspect of the value of our non-music content both in my Written Direct Testimony
(SIR Ex. 1.1 99 42-47, 50) and in my oral testimony on June 6, 2007 (June 6, 2007 Tr. 297-304).

As I also testified, the right to perform sound recordings is not exclusive. SIR Ex. 1.1 41.
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5. Although it is difficult to quantify the value of exclusivity, Sirius’ agreement with

the NFL provides some indication of the value of exclusive content. Under that agreement,-

I 2., Sirius

would pay far less for the non-exclusive rights to particular programming than it would for the

exclusive rights to that programming (to the extent we would consider entering into a non-
exclusive relationship at all).

6. With respect to the NFL agreement, Sirius’ exclusive arrangement to offer home-
and-away broadcasts of every game was important in expanding Sirius’ relationship with
automakers because it was the first concrete means of distinguishing Sirius’ satellite radio
service from the terrestrial radios that are standard in all cars and trucks. For example, several
months after announcing the NFL deal, Chrysler agreed to a factory-installation program with
Sirius. SIR Exs. 44 and 45.

Brand Association and Promotion

7. Another valuable aspect of Sirius’ non-music programming is the many benefits
Sirius obtains from the well-known brands that provide exclusive programming to us. These
benefits, which include association with powerful brands, advertising and active promotion of
Sirius, are critical to Sirius both in its efforts to attract subscribers as well as in its efforts to
develop and maintain business relationships with automakers, retailers and other distributors.

Although I detail some of the promotional benefits Sirius has obtained from these relationships
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below, SIRIUS and XM’s joint expert witnesses provide information about the value of those
benefits.

8. The self-proclaimed “King of All Media,” Howard Stern is one of the most
popular personalities in America, in same class as talk show hosts such as David Letterman and
Conan O’Brien. As I indicated in my oral testimony on June 6, 2007, the announcement that Mr.
Stern would be moving to Sirius was front page news around the country. June 6, 2007 Tr. 301.
Moreover, Mr. Stern promoted his move to Sirius continuously during the fifteen months prior to
his first broadcast on Sirius. June 6, 2007 Tr. 302 (discussing promotion on his terrestrial radio
show); June 12, 2007 Tr. (Testimony of David Frear) 16-17 (discussing appearances and
promotion on The Late Show with David Letterman, 60 Minutes, Larry King Live, and in other
media outlets). This publicity was not required by Mr. Stern’s contract, and Sirius received the
benefits of this publicity without paying any additional fees. Notably, when CBS sued Mr. Stern
and Sirius, CBS claimed to be entitled to $100 million as compensation for the free promotion of
Sirius that Mr. Stern had provided during his radio broadcasts during 2005. And, as noted in my
oral testimony, CBS estimates that it loses over $100 million annually as a result of losing Mr.
Stern’s programming. June 6, 2007 Tr. 302-03; see also SIR Ex. 46.

9. In addition to this pre-broadcast promotion, Sirius’ agreement with Mr. Stern
authorizes Sirius to use Mr. Stern’s name and likeness in promoting Sirius Satellite Radio. SX
Trial Ex. 27. Sirius has the right to use Mr. Stern’s name, likeness and brand in its point-of-sale
materials at retail outlets and in car dealerships, as well as in print advertising and television
commercials.

10. The impact of Sirius’ relationship with the powerful Howard Stern brand has been

substantial. Due at least in part to Mr. Stern’s pre-2006 efforts, Sirius’ subscribers increased
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from approximately 675,000 subscribers one day before announcing the deal with Mr. Stern to
3.5 million subscribers by the time his show first aired on Sirius on January 9, 2006. Before
Mr. Stern aired a single minute of content on Sirius, Sirius’ subscriber base had increased by
over 2.8 million subscribers, and the number of total subscribers at the end of 2005 exceeded
consensus Wall Street analysts’ pre-Stern estimates for 2005 year-end subscribers by over 1.2
million subscribers. Compare SX Trial Ex. 27 at SIR00010476 with SIR Ex. 47 at 31. Sirius’
subscribers have continued to grow, and at of the end of the 2006 totaled 6.025 million
subscribers, exceeding consensus Wall Street analysts’ pre-Stern estimates for 2006 year-end
subscribers by almost 2.5 million subscribers. Compare SX Trial Ex. 27 at SIR00010476 with
SIR Ex. 47 at 31.

11.  Another indicator of the value of the relationship with Howard Stern is the impact
on Sirius’ market value. Under the terms of the agreement with Mr. Stern, Sirius was obligated

to deliver to Mr. Stern and his agent 34,375,000 shares of stock [[e

total subscribers at the end of a year exceeded ¢

(including Mr. Stern’s agent’s share). [[Because the number of su

er [ coscrivers. v ste

1 2006]]. At the time that compensation was paid to Mr. Stern and his

agent in January 2006, the total value of the Sirius stock awarded was $224.8 million. The value
of the Sirius stock granted to Mr. Stern and his agent therefore increased over $114 million
during the time in which Mr. Stern was promoting Sirius and before he ever aired a single minute

of programming on Sirius. During this time, Sirius’ stock price increased by 95%, adding over
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$4 billion in market capitalization. In addition, Sirius’ market capitalization increased by
approximately $1 billion in the days immediately surrounding the Stern announcement.

12.  Adding the Howard Stern brand also played an important role in advancing
Sirius’ relationships with automakers and retailers. Howard Stern was and is the number one
radio personality in morning drive time, creating an incentive for automakers to include Sirius
radios in their vehicles. Moreover, Howard Stern has enormous appeal with 18-49 year-old
males, not only a large demographic for auto buyers and consumers of electronics, but also a
defining characteristic of those in management positions at automobile manufacturers and
dealerships and in large retail chains that sell consumer electronics who would be making the
decision on whether to include Sirius radios in their cars and on their shelves.

13. Less than two weeks after Sirius announced its deal with Howard Stern (See SIR
Ex. 6), Ford Motor Company announced that it would be expanding its availability of Sirius as a
dealer-installed option and would be targeting up to 20 vehicle lines for factory installations
beginning in 2005. SIR Ex. 48. In January 2005, Ford expanded the number of proposed factory
installations to 21 models, six months later extended its exclusive relationship with Sirius, and
two months later, in August 2005, began selling vehicles with Sirius radios installed. SIR Exs.
49, 50, and 51.

14. Sirius’ relationship with the NFL also has significant promotional value. The

NFL is one of the most recognized brands in entertainment. In return for its payments to the

_ SIR Ex. 43 at SIR00048946-47: SIR Ex. 52. As a result, Sirius
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has the right to use the NFL brand in all of its promotional materials and advertisements,
including point-of-sales materials at retail and car dealerships for no additional fees. A

significant part of the value Sirius pays under the NFL agreement is to secure those valuable

rights. In addition to those rights,

15. Like the deal with Howard Stern, Sirius’ association with the NFL had a
significant impact on Sirius’ business — in the eight months between the announcement of the
deal with the NFL and the launch of Sirius NFL programming as well as since that programming
has been offered. Indeed, Sirius subscriber numbers, brand awareness and retail share all
increased after that deal was announced. See 426 below.

16. Sirius receives similar value from its agreement with NASCAR. SX Trial Ex. 23.
As the exclusive satellite radio partner for NASCAR, Sirius has the right to use the NASCAR

brand, logo and drivers in its promotional materials.

Moreover, Sirius” association with the NASCAR brand has

been integral in strengthening Sirius’ relationships with automobile manufacturers, and-
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17. Sirius deal with Martha Stewart (“MSQO”) provides another example of the brand

association value Sirius obtains from its non-music content programming. SX Trial Ex. 32.

deal with MSO, Sirius has the right to use Ms. Stewart’s name,

P
during personal appearances in other media outlets, such as by including a “Radio” button on the
main page of her website, which provides programming schedules and links to the Sirius site so
that fans can subscribe to Sirius. See SIR Ex. 54. Ms. Stewart also regularly promotes Sirius on
her television program, which once featured a segment where she demonstrated how to install a
Sirius radio. June 7, 2007 Tr. 215:1-10. Finally, Ms. Stewart regularly promotes Sirius in her
print publications. SIR Ex. 55.

18.  Even non-exclusive content brands provide value beyond the programming alone.
For example, Fox News is a well-known brand, and one that is popular with a significant portion

of Sirius’ audience. Under the terms of Sirius’ deal with Fox News, [[Siri

News logos, as well as audio samples, to promote the programming

of Sirius on the Fox’s cable channels through Fox News’s prome
lability on Sirius.]] SX Trial Ex. 22.

19. Sirius’ ability to associate with these brands contributed significantly to its
credibility since, at the time Sirius began relationships with these brands, it was a new company.
Having a relationship with these brands provided Sirius more value than these brands could g
provide to an established company like CBS or NBC.

20. One other aspect of the value Sirius obtains from content brands is the stable of
advertisers already associated with those brands that now advertise on Sirius. Howard Stern

brought a number of advertisers with him from terrestrial radio. The NFL, NASCAR and
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Martha Stewart also provided Sirius with an entrée to those brands’ core advertisers, including
Home Depot, Geico, Sprint-Nextel, Proctor & Gamble, Shell, General Motors, 3MScotch Brite,
Advanced Auto Parts, Jack-in-the-Box, Paramount, Phillips-Norelco, and Vermont Teddy
Bear/Pajamagram.

21.  In contrast to the promotional benefits these and other Sirius non-music content
deals provide, the sound recording performance right has no added promotional benefit. Sirius’
right to play recordings by Waylon Jennings, Rihanna, Led Zeppelin, Linkin Park, Tony Bennett,
Jay-Z or Madonna does not confer any ability for Sirius to use those artists names or likenesses
to promote its music channels or service. Instead, Sirius must contract separately for such
branding and promotion rights, and has done so both in offering specialty channels (such as Elvis
Radio, Siriusly Sinatra, The Rolling Stones Channel, The Who Channel, Jimmy Buffet’s
Margaritaville Channel, Eminem’s Shade 45, and, soon, the Grateful Dead Channel) and special
programs (such as 50 Cent’s program on Shade 45, Little Steven Van Zandt’s Underground
Garage, and Tony Hawk’s and Lance Armstrong’s programs on Faction).

Advertising Revenue

22.  One attractive aspect of Sirius’ business model is the dual revenue streams from
subscriptions and from advertising. Our revenue from advertising has increased significantly
over the past three years, as we have added more well-known brands to our programming line-
up. In 2004, Sirius generated approximately $906,000 of revenues from advertising net of
agency fees. In 2005, the year after Sirius announced its deal with Howard Stern and after its
first season with NFL programming, Sirius’ revenues from advertising net of agency fees
increased to $6.131 million. In 2006, after adding Howard Stern, Martha Stewart and

announcing that NASCAR programming would begin in 2007, Sirius’ revenues from advertising
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net of agency fees totaled $31.044 million, a 406% increase over 2005 advertising revenues. SIR

Ex. 47 at F-4.

Complete Programming

23. One final benefit of Sirius’ non-music content deals is that they provide actual
programming. Sirius’ deals with the NFL and NASCAR include the rights to live game/race
feeds, and pre- and post-game/race shows. Similarly, Sirius’ deals with Howard Stern and
Martha Stewart do not simply afford the right to put those celebrities on the air. Instead, those
deals also require the creation of programming to be broadcast on those channels. The sound
recording performance right, by contrast, is not programming. It is just one piece of what goes
into each Sirius music channel, which features more than just recorded music, as Steven Blatter
described in detail in his written and oral testimony in the direct phase of this proceeding. SIR
Ex. 36 (Blatter WDT); June 11, 2007 Tr. 91:19-97:7 (Blatter testimony).

The Impact of Sirius’ Major Content Deals

24. As discussed above, there are aspects of Sirius’ non-music agreements that
provide value for which there is no comparable benefit from the right to perform sound
recordings. Sirius’ growth over the past five years indicates that those agreements have had a
substantial impact on Sirius’ continued viability.

25.  The following chart lists several key dates related to Sirius’ non-music

programming and corresponding business metrics as of those dates:

-10 -
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NPD Retail Market
o | || e
Month After) -
12016003 | L deal 214,499 31%: 36%: 36% | L0 e0n G /0% 5%
T il L L v
panos | ISR PR e300 e Sos
1906 | prowerd Stem Brst 5 491779 59%; 63%: 54% s
12/31/06 | End of FY 2006 | 6,024,555 59%; 66%; 55% ;i‘i;’riids‘ﬁz;e%gg;l/o7
3/31/07 End 1Q 2007 6,581,045 56%: 53%: 55% Research suspended 1/07
See also SIR Ex.56.

Although it is impossible to measure the incremental number of subscribers that

any of this programming contributed, given Sirius’ performance prior to these deals—when its

programming was focused on commercial-free music—it is apparent that this non-music content,

especially the NFL and Howard Stern, has had an enormous impact on Sirius’ business.

SoundExchange’s rate proposal, among other things, asks to participate in the revenues

generated by Sirius’ substantial investment in non-music programming.

Sirius’ Current Financial Condition

Since submitting my written direct testimony in October 2006, Sirius has reported

its financial results for the year ended December 31, 2006, as well as its financial results for the

quarter ended March 31, 2007. Copies of Sirius’ Annual Report on Form 10-K for the year

-11 -
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ended December 31, 2006 and Quarterly Report on Form 10-Q for the quarter ended March 31,
2007, which report those results. SIR Ex. 47 and SIR Ex. 57. Those results are discussed in
more detail in the rebuttal testimony of Sirius’ Executive Vice President and Chief Financial
Officer, David Frear. Suffice it to say, that while Sirius is continuing to grow and obtain greater
penetration, the company will lose a substantial sum of money in 2007—our 17th consecutive
year without achieving free cash flow or turning a profit.

The Current Marketplace for Satellite Radio

28. Since the time [ submitted my written direct testimony, the landscape of the
marketplace in which Sirius sells its products and services has changed. The market for our
service is fiercely competitive, and is only becoming moreso as the radio industry expands its
roll-out of HD radio. First, there has been a continuing decline in sales of satellite radios in the
retail marketplace. In the first quarter of 2007, Sirius added 192,978 net subscribers through
retail channels. In contrast, in the first quarter of 2006, Sirius added 534,958 subscribers through
retail channels. Although that number was particularly high because of the launch of Howard
Stern’s channels in January 2006, the net subscriber additions for the first quarter of 2007 were
also lower than the second and third quarters of 20006, despite the fact that, in the past, Sirius’
first quarter retail subscriber net additions have always been higher than in the second and third
quarters of the prior year. Certainly, the first quarter 2007 retail subscriber net additions were
well below our expectations at the beginning of the year. These results suggest that the retail
market for satellite radio is stagnating. The disappointing retail results also prove the difficulty
of projecting Sirius’ performance during the balance of 2007 and beyond, casting doubts on the

company’s long range plans.

-12 -
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29.  Part of this decline in retail sales is likely due to new competition. As discussed
in my written direct testimony, terrestrial broadcasters have made a substantial investment in
marketing HD radio. There are now more than 1,350 terrestrial stations broadcasting digital
radio. HD radio receivers are becoming increasingly available in retail outlets, and the price of
receivers is dropping.

30. There are also new products entering the retail market. Apple’s iPhone hit stores
in June, providing users with telephone, Internet access and iPod downloadable music
capabilities all in one portable device. This and other devices compete with Sirius in the retail
market for consumer spending on consumer electronics devices.

Alternative Per-Transmitted Performance Rate Proposal

31. The exorbitant fee proposal put forward by SoundExchange heightened my
sensitivity to the problems with a percentage of revenue based fee. While a percentage of
revenue fee at the levels proposed by Sirius and XM was appealing initially because of its
simplicity, a percentage-of-revenue-based fee limits our ability to make rational business
decisions about the right mix of music and non-music programming, about the right mix of
copyrighted sound recordings and other music (such as live performances), and about the right
mix of major label and independent label sound recordings. If we decide that a certain amount of
music is costing us too much for the value it provides, a percentage-of-revenue-based fee would
not allow us to save money by cutting back on music use. If a record company really wants us to
play its music for the promotional benefit we provide, we save nothing by obtaining the right to
make the performance from that record company. While a use-based fee is particularly
important for fees above the levels we have been paying, the same benefits of a use-based fee are

provided at any fee level.

-13 -
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32.  For this reason, Sirius and XM are proposing a fee based on a price per
transmitted performance. Based on Dr. Woodbury’s analysis, we are proposing a fee equal to
$1.20 for each time that Sirius broadcasts a copyrighted sound recording that is subject to the

statutory license at issue in this proceeding.

-14 -



RESTRICTED - Subject to Protective Order
in Docket No. 2006-1 CRB DSTRA

Before the
COPYRIGHT ROYALTY JUDGES
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

Docket No. 2006-1 CRB DSTRA
Adjustment of Rates and Terms for
Preexisting Subscription and Satellite
Digital Audio Radio Services

DECLARATION OF MEL KARMAZIN

I, Mel Karmazin, declare under penalty of perjury that the statements contained in my
Written Rebuttal Testimony in the above-captioned matter are true and correct to the best of my

knowledge, information and belief. Executed this 24" day of July 2007.

Mel Karmazin



RESTRICTED - Subject to Protective Order
in Docket No. 2006-1 CRB DSTRA

Before the
COPYRIGHT ROYALTY JUDGES
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

Docket No. 2006-1 CRB DSTRA
Adjustment of Rates and Terms for

Preexisting Subscription and Satellite
Digital Audio Radio Services

SR W . A W

DECLARATION OF MEL KARMAZIN

I. Mel Karmazin, declare under penalty of perjury that the statements contained in my
Written Rebuttal Testimony in the above-captioned matter are true and correct to the best of my

knowledge, information and belief. Executed this 24" day of July 2007.

i S

Mel Karmazin




6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1) 6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

Before the APPEARANCES: (cont'd)

COPYRIGHT ROYALTY BOARD On Behalf of Music Choice:
LIBRARY OF CONGRESS PAUL M. FAKLER, ESQ.
Washington, D.C. of: Moses & Singer LLP

In the matter of: 406 Lexington Avenue

Adjustment of Rates and Terms ° Docket No. New York, New York 10174-1299
for Preexisting Subscriptions ° 2006-1 (212) 554-7800

Services, ° CRB DSTRA pfakler@mosessinger.com

and °

Satellite Digital Audio Radio °
Services
Room LM-408
Library of Congress
First and Independence
Avenue, S.E.
Washington, D.C. 20540
Wednesday,
June 6, 2007
The above-entitled matter came on
for hearing, pursuant to notice, at 9:30
a.m.
BEFORE :
THE HONORABLE JAMES SLEDGE, Chief Judge
THE HONORABLE WILLIAM J. ROBERTS, JR., Judge

THE HONORABLE STAN WISNIEWSKI, Judge

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1) 6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)
APPEARANCES : WITNESS DIRECT CROSS REDIRECT RECROSS
On Behalf of SoundExchange: Mark Vendetti
DAVID A. HANDZO, ESQ. By Mr. Miller 32
MICHAEL B. DeSANCTIS, ESQ. By Mr. Schneider 7

JARED O. FREEDMAN, ESQ.

Stephen Cook
THOMAS J. PERRELLI, ESQ.

MARK D. SCHNEIDER, ESQ. By Mr. Meyer 44 153

of: Jenner & Block By Mr. Freedman 72 189
601 Thirteenth Street, N.W. Anthony Masiello
Suite 1200 South By Mr. Miller 194 242
Washington, D.C. 20005 By Mr. Handzo 229

(202) 639-6060
dhandzo@jenner.com

Melvin Karmazin

By Mr. Wyss 274
On Behalf of XM Satellite Radio Inc.:
By Mr. Handzo 329
BRUCE RICH, ESQ.
Exhibit No. Description Mark Recd
JONATHAN BLOOM, ESQ.
TODD LARSON, ESQ. X
BENJAMIN MARKS, ESQ. 6 Stephen Cook Testimony 47 48
BRUCE S. MEYER, ESQ. 7 Anthony Masiello Testimony 197 198
RALPH MILLER, ESQ. SoundExchange
of: Weil Gotshal & Manges 1 149
567 5th Avenue 15 Satisfaction Study Report 136
New York, New York 10016
17 June 2006 Messaging Study 75 81
(212) 310-8238
L . . 18 XM Satellite Radio Change Lanes 91 101
On Behalf of Sirius Satellite Radio
Ine 21 XM Sat Radio Technical Overview 237
BRUCE G. JOSEPH, ESQ. 22 Sirius contract with Fox News 350 353
KARYN K. ABLIN, ESQ. 23 Sirius contract with NASCAR 354 356
MATT J. ASTLE, ESQ. 24 Sirius contract with NBA 356 357
JENNIFER L. ELGIN, ESQ. 25 Sirius contract with NBA Second 361
THOMAS W. KIRBY, ESQ. Amendment
MICHAEL L. STURM, ESQ. .
Sirius
of: Wiley Rein . .
1 Testimony of Melvin Karmazin 266 321
1776 K Street, N.W.
. 2 Chart 260
Washington, D.C. 20006 ar
(202) 719-7528 30 Sirius 10-K form 279
bjosephewileyrein.com 31 Sirius 10-Q form 279



10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

speed as the Earth, right?

A That's correct.

Q And why was it important
technically to XM to have as much fuel as
possible in the satellites when they reach
their station?

A Because one of the determining
factors of a satellite's life is how much
onboard fuel there is, again for station
keeping, maneuvering, things that are going to
be necessary during the life of the satellite
to keep it stable.

MR. MILLER: I have no further
redirect.

CHIEF JUDGE SLEDGE: Any questions
from the bench? Thank you, sir.

THE WITNESS: Thank you, your
Honor.

CHIEF JUDGE SLEDGE: Mr. Miller, I
think I've missed something. What's the
purpose of Mr. Masiello's testimony?

MR. MILLER: Your Honor, Mr.

244
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Masiello is dealing with the technical
innovation aspect of the 801 (b) factor, which
deals with the relative contribution of
technological innovation. We believe he also
is explaining -- well, I think that's the
central focus, your Honor, is technological
innovation. I might also add, your Honor,
that his testimony, I think, on broadcasting
goes to the issue of the addition that is made
to the music besides simply playing the
recorded music, what's done in the studios for
example, your Honor. And it also goes, I
believe, to disruptive effects, the fact that
this business has many benefits besides simply
delivery of entertainment, for example, and
should things be done that threaten the
business in its future, then that would have
considerable disruptive effects, including
disruptive effects, for example, in emergency
services. And that was one of the reasons for
his testimony.

CHIEF JUDGE SLEDGE: Thank you.

245
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1 JUDGE WISNIEWSKI: Mr. Miller,

2 would you collect Mr. Masiello's exhibits?

3 Thank you.

4 JUDGE ROBERTS: Mr. Joseph, before

5 you begin, the respective sides may be

6 interested to know, now that we've completed

7 the initial portion of XM, that SoundExchange,

8 of the 50 hours allotted for direct case, five

9 hours and 45 minutes. And the services have

10 consumed nine hours and 45 minutes.

11 MR. JOSEPH: Thank you, your

12 Honor .

13 CHIEF JUDGE SLEDGE: Are we ready?

14 Please proceed.

15 MR. JOSEPH: Your Honor, I'd like

16 to introduce my partner, John Wyss, who

17 unfortunately wasn't here for the opening but

18 was here yesterday, so he's observed the

19 proceedings and is familiar with the rules,

20 and he will call our first witness.

21 CHIEF JUDGE SLEDGE: Mr. Wyss?

22 MR. WYSS: May I approach, your
6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

1 Honor? Thank you. I bring my water with me,

2 as well.

3 CHIEF JUDGE SLEDGE: So far, we're

4 allowing that.

5 MR. WYSS: Thank you. Your Honor,

6 our first witness is Mel Karmazin who we would

7 call. Could Mr. Karmazin please come forward?

8 WHEREUPON,

9 MEL KARMAZIN

10 was called as a witness by Counsel for Sirius

11 Satellite Radio and, having been first duly

12 sworn, assumed the witness stand, was examined

13 and testified as follows:

14 DIRECT EXAMINATION

15 BY MR. WYSS:

16 Q Would you please state your name

17 for the record?

18 A My name is Melvin Karmazin. I go

19 by the name of Mel.

20 Q And what is your current position

21 with Sirius?

22 A I'm President and CEO of Sirius
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Satellite Radio.

Q How long have you held that
position?
A I joined in November of 2004, so

it's just over two and a half years.

Q Prior to coming to Sirius, how
many years have you been involved in the radio
and TV broadcasting industry?

A About 40 years.

Q And could you just briefly
describe, very briefly, when you first started
in the industry up to, say, about the 1970s,
just to give the Court some of your
background?

A I started in radio in 1967 with
CBS. I went to a company called Metromedia,
which was a very large company in the radio
business in 1970. I stayed there until 1981,
when I was part of joining Infinity
Broadcasting.

Q And would you briefly describe

your years with Infinity? You joined in 1981.
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Could you just briefly tell the Court what
happened when you were with Infinity.

A I joined Infinity. They owned
three radio stations prior to me joining. It
was concurrent with acquiring three additional
radio stations in New York, and I was there
from 1981 until we sold Infinity to CBS.

Q And how many stations at the time
you sold to CBS were a part of the Infinity
group that you were President and CEO?

A We had 44 radio stations at the
time of the sale.

Q Okay. And what happened when
Infinity was sold to CBS as far as you were
concerned?

A I joined the company and CBS had
just completed a merger with Westinghouse, and
they owned a little bit over 40 radio
stations, as well. So I joined as, I believe
it was Chairman of the radio group and had
responsibility for all of the radio stations

of the combined company.
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Q And that was in 1997 that you
joined?

A Yes.

Q Okay. And during the period of

time we're going to talk about your years with
CBS, approximately how big did that radio
group grow in terms of number of stations

during your time that you were there?

A It grew to approximately 185 radio
stations.
Q All right. So after you became

the Chairman and CEO of CBS Radio in 1997,
what happened to your title?

A I was asked to take over the
television stations shortly thereafter, had
responsibility for the radio and the
television stations. Shortly after that, I
became President and Chief Operating Officer
of the corporation. And shortly after that,
the Board asked me to become CEO of CBS, and
I became CEO of CBS.

Q Okay. What year did you become
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CEO, the Chief Executive Officer, of CBS?

A This is in 1998 time frame.

Q And as President and CEO of the
CBS Corporation, did you still have overall
responsibility for the CBS radio business?

A I did.

Q Okay. And what additional
responsibilities did you pick up as CEO of
CBS?

A Well, I had all the
responsibilities of a CEO, but, as far as
reporting to me, I had CBS News and CBS
Sports, the cable business that they had, the
interactive internet business they had, along
with the television and radio.

Q Okay. What is the next event in
your career?

A I then, I think they called it a
merger, but I sold CBS to Viacom in 1999. I
think it was closed in 2000.

Q Okay. And at the time of the

merger or the sale of CBS to Viacom, was there
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a value on the radio business that you had

built up and were in charge of?

A The radio piece was worth $20
billion.
Q And after the CBS - Viacom merger,

what did you do?

A When I joined Viacom, my title was
President and Chief Operating Officer. My
responsibilities were delineated in a
shareholder agreement, and the shareholder
agreement provided for the duties and the
responsibilities to be that of the CEO, but
the title was CLO. So I was CLO of the
company with more responsibility than a COO
when I joined.

Q And could you just briefly
summarize the pieces of Viacom that you were
in charge of?

A So in addition to the pieces that
I mentioned that were CBS, Viacom also owned
MTV and Nickelodeon and Paramount Pictures and

Simon & Shuster book publishing company, and
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we had theme parks. And we were doing
business in about 150 countries, and there

were about 125,000 employees working for me at

Viacom.

Q How long were you with Viacom?

A I was there four years, until June
of 2004.

Q Now, in your written statement in

paragraph six, you indicate that you've
received a number of awards for your work in
the broadcast industry. If you could give the
Court just a couple of examples of the ones --

A I've got a bunch of awards from
the NAB, the Radio Hall of Fame, the
International Radio and Television Society,
Most Influential Radio Executive Award. A
bunch of radio awards.

Q I'd like to focus now on your
years when you were at CBS from, say, about
1990s up through the early 2000s, you're
sitting at CBS, you have radio under your

responsibility. Were you aware of the new
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service, the satellite radio services that
were trying to be launched at that time?

A Yes. I can't tell you
specifically what year, you know, I became
aware, but obviously I was aware of satellite
radio during that period of time.

Q And what was your view from the
radio side, terrestrial radio side, looking at
Sirius?

A I was not a particularly bullish
person about what the outcome of Sirius would
be. I remember referring everybody, when they
would ask me my opinion of it, I would say,
"Look at their annual report and take a look
at the risk factors." I didn't think there
was a particularly good business model and
didn't think it would be that good a
competitor to terrestrial radio.

Q And did there come a time when you
were still at Viacom and CBS that your view of
Sirius and its business model changed?

A Yes. I mean, you know, somewhere
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around 2003, there was an event that made me
feel differently, you know, not totally
convinced but differently about their
prospects.

Q And would you describe what that
event was for the Court?

A While I was at CBS, we had the NFL
rights to an awful lot of games. So we had
the Washington Redskins, the New York Giants,
the New York Jets. We had the radio rights.
And our lawyers had crafted the agreement to
give us the rights for any audio service that
existed at the time or would ever exist in the
future. And the NFL was interested in taking
away from us those rights, willing to buy
those rights from us. And I was at that time
not the CEO of the radio group, but the CEO of
the radio group reported to me, and he decided
against my recommendation, that he wanted to
do a deal with the NFL to give them the rights
so that they can now do a separate deal with

XM or Sirius. And shortly after that
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happened, there was an announcement that the

NFL had made a deal with Sirius, and that, to
me, was a very substantial, very significant

event that occurred.

Q And why did you view that as
significant, from your position in terrestrial
radio?

A Well, I viewed the model of pay
radio to be questionable. And I've been in
radio a long time, and the idea that somebody
would pay for radio was something that I was
skeptical about. And as the content was being
offered at the time, there was nothing that I
believed, in my judgment, that somebody would,
in large numbers, pay $12.95, which was the
price, to hear.

Once they got some content, like
the NFL, that, to me, was a seismic change in
the ability to give consumers something that
they couldn't get before. And if I'm going on
too long, just cut me off. But one of the

things is that, as an example, here in
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Washington, and the same thing is true in New
York, if you want the Washington Redskins, you
know, you were able to listen to the
Washington Redskins, but you really weren't
able to listen to every single game that was
going on. And what the deal with satellite
radio was going to do was enable people who
aren't necessarily only interested in the
Redskins to be able to listen to football, no
matter what team they wanted to, and to be
able to get all of the games. And it
demonstrated something that terrestrial radio
was not doing, and I thought that was a huge,
huge event.

Q Now, your written statement
indicates that you left Viacom, I believe, in
May of 2004. When were you approached by

Sirius about joining them?

A In October of that same year.

Q Okay. October of 2004?

A Yes.

Q Given your prior skeptical view of
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Sirius and its long-term prospects, what made
you interested in joining them at that time?

A Well, I was blown away by the fact
that Howard Stern was recruited away from
terrestrial radio and was going to be on
exclusively on satellite radio. Howard worked
with me for over 20 years, and I was aware of
how significant a performer he was and the
kind of money that we had made as a result of
Howard. And I know a lot of people believe,
because of our closeness, that I had some
information or knowledge about it, and I'm
under oath, and I had no idea that this was
happening, and I learned about it when he, you
know, did his press conference. And that, to
me, was, oh, man, you know, this is it. And
part of the reason is that, in radio, prime
time is the morning. You know, we know in
television it's in the evening. But in the
radio it's morning drive time, when people are
commuting. And Howard was the single biggest

radio personality probably in history in prime
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time. And the fact that Sirius had stepped up
to bring him to their service exclusively
indicated to me that they were serious about
growing their business and had a business
model that was different than the business
model that I had known before the NFL and
before Howard.

Q Okay. Basically, finishing up
your background, Mr. Karmazin, there's one
issue I need to clear up that came up during
the opening arguments, which, your Honor, I
was not here for, but I do have one of the
charts that was used, and I would like to
clear this up with Mr. Karmazin if I could and
pass out a copy of the chart that has redacted
out of it any information relating to XM and
only has information relating to Sirius. This
is the chart I would propose to use, with the
Court's permission.

JUDGE ROBERTS: You need to mark
this, if you're going to be handing this out

to us.
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MR. WYSS: I'm not going to be
introducing it into evidence. But I would be
happy to mark it, and I will mark it as --

CHIEF JUDGE SLEDGE: Only if
you're going to show it to the witness. If
you're not going to show it to the witness,
you don't have to mark it.

MR. WYSS: I do need to show it to
the witness, your Honor, just to focus him on
one number in his name.

CHIEF JUDGE SLEDGE: Then why
would you not be marking it?

MR. WYSS: Then I will mark it,
your Honor. And this will be Sirius --

CHIEF JUDGE SLEDGE: It's going to
be 2 because you put 1 on the testimony.

MR. WYSS: All right. This is
Sirius number 2.

(Whereupon, the above-
referred to document was
marked as Sirius Exhibit

No. 2 for
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identification.)

MR. WYSS: And could I ask for
other people to help me mark it so they get
more copies?

CHIEF JUDGE SLEDGE: Sure.

MR. WYSS: May I approach the
witness, your Honor?

CHIEF JUDGE SLEDGE: Yes.

BY MR. WYSS:

Q Mr. Karmazin, have you had a
chance to look at this chart that talks, the
title of the chart is "The SDARS have Proposed
a Royalty Rate for Music that is Dwarfed by

What They Pay Other Content Providers (and

Themselves)." Do you see that?
A Yes.
Q And you see the reference to and

themselves. Do you see a reference to
yourself on this chart?

A I do.

Q Do you see where they list your

compensation purportedly for 2006, I believe,
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as some $31 million on the chart?

A I see that.
Q Is that number accurate?
A Well, I see that it was taken from

an SEC proxy statement filing that if, in
fact, all of the footnotes were included, it
might be accurate, but it certainly doesn't
reflect what my compensation was in 2006.

Q All right. Let's do it right now.
What is your compensation this year, in 2007°?

A My salary is exactly the same as
it was the year before, which was $1,250,000.

Q Okay. Are you entitled to a
bonus, a guaranteed bonus of any sort?

A I am not. There's no guaranteed
bonus. The Board has complete discretion.

Q All right. And let's talk now
about last year. What was your salary last
year, and what was your bonus last year, if
any, awarded by the Board?

A My salary was $1,250,000, the same

as it currently is; and my bonus was $3

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

million.

Q Okay. And this $31 million
number, can you explain to the Court what that
relates to in terms of stock options and
warrants?

A I think, and I'm not an expert on
this, but I think under the Sarbanes-Oxley and
trying to get more disclosure, what this
number reflects is, in recruiting me to come
to Sirius, I received a significant amount of
stock options. At the time and still are,
those options are at $4.72, which are
significantly higher than what the market
price is, and all of those options are
underwater, and some restricted shares, of
which 600,000 shares vest. 2And I believe that
the way, if the footnotes were included to
give a clearer picture, it would say whether
that was a Black Scholls formula or some basis
for reporting it. But it was all compensation
that I got prior to joining the company or,

you know, commiserate with joining the company
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in 2004.

Q Okay. And particularly the
warrants and all those, those are underwater.
Those have a value of zero today; is that
correct?

A Well, no. I don't think that's
fair. I believe that if I have the option to,
be able to have an option that says within a
certain number of years I can buy something at
$4.72, even though the stock is at $2.80
today, it's probably worth something. I would
not want to give it up, so I do believe it is
worth it. But, certainly, today, I cannot
make any money on those options.

Q Right. Now, there's another bar
on the chart called Howard Stern's manager,
and I'm referring, again, to Sirius 2. Do you
believe that that accurately reflects the
amounts that were paid and negotiated as part
of that deal?

A Part of Howard's contract provides

for his agent to get compensation, and the
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compensation here is ten percent. So in
essence, it was part of the Howard Stern deal.
If, in fact, Howard chose not to have his
agent get that ten percent, then one might
think that Howard could have gotten ten
percent more. But it was all crafted as part
of the same negotiation and the same agreement
with Howard.

Q Okay.

JUDGE ROBERTS: Mr. Karmazin, who
is Howard Stern's manager?

THE WITNESS: Don Buchwald.

JUDGE ROBERTS: Thank you.

BY MR. WYSS:

Q Okay. So you didn't negotiate
separately for Mr. Buchwald's services? This
was all a part of the compensation that was
negotiated for Mr. Stern coming to Sirius,
correct?

A I think I have to be clear about
it. I didn't negotiate Howard Stern's deal.

In other words, you asked me if I did it. I
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came after that deal was done, but that was
the basis of the negotiation with the prior
management .

Q Mr. Karmazin, I'd now like to turn
to your witness statement, which is Sirius
Exhibit number 1, and I guess we should hand
that out, your Honor, to make sure that that
is available for everyone.

(Whereupon, the above-
referred to document was
marked as Sirius Exhibit
No. 1 for
identification.)
MR. WYSS: May I approach the
witness, your Honor? Thank you, your Honor.
BY MR. WYSS:

Q Mr. Karmazin, at paragraphs 13 to
24 of your witness statement, you don't need
to look at them, but there you've set forth
the background and the history of Sirius; is
that correct?

A Correct.
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Q Okay. 1Is that information that
you became aware of after you became CEO of
the company?

A Yes.

Q And is all of that information in
your written statement an accurate compilation
of information that is available to you from
the company records?

A Yes.

Q Okay. I don't want to repeat what
is in there. We'll rest on that. But I just
want to focus on a few highlights for the
Court, looking particularly at the period of
time from when Sirius was formed in about 1990
up through the earliest years. What was
Sirius' role in establishing the new satellite
radio service?

A Well, when the company was founded
in 1990, a lot of the time was spent in
lobbying the FCC to create an industry of
satellite radio, as well as dealing with the

theoretical technology that works with it, as
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well as raising money and doing other things
that a start-up company does.
Q Okay. And were you --

JUDGE WISNIEWSKI: I take it this
is based on your general knowledge since you
weren't there?

THE WITNESS: You're correct, your
Honor, but it's based on my diligence of the
people who were there and understanding. I
believe that, as a CEO, it was important to

know the history of the company so it was --

yes, sir.
JUDGE WISNIEWSKI: Thank you.
BY MR. WYSS:
Q I think in your statement you

indicate that Sirius filed its application in
1992 and then participated in a spectrum
auction in 1997. Briefly, just describe for
the Court, during that five-year period or so,
what was the company doing during that time
period?

A Well, I mean, again, during that
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period of time, it was, you know, competing
with the existing broadcasting industry that
was doing everything in its power to stop
satellite radio from ever becoming a reality.
It was, again, working on winning the license
to be able to get it. It was, again, you
know, refining everything it needed to do as
part of that license process.

Q Okay. Now, did you successfully
participate in the spectrum auction in 1997?

A Sirius did.

Q Yes. And what did Sirius have to
pay just to get the rights to use that
spectrum?

A $83.3 million.

Q Now, between winning your spectrum
in the auction and when you launched service
in 2002, again, would you just briefly
summarize the types of activities that the
company had to undertake to launch its
service?

A Well, obviously, work needed to be
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done on creating the satellites, you know.
None of these satellites are satellites that
you can buy off the shelf, so they needed to
design satellites. They needed to design
radios that were going to work with those
satellites because existing radios didn't
receive that service. They needed to work
with antennas because, principally, radio,
you're listening to, you can listen to it
anywhere, but the car is real important, and
it's important to be able to have an antenna
that's on the car that when you're going 60
miles an hour there's not the size of a pizza
box but a small antenna. So they were
designing the antenna. They were designing
the chip set. They were raising money. They
were working on getting content to be part of
the service. They were putting in
infrastructure in place, getting office space,
you know, doing all of the things you need to
create a business, in addition to working with

the car companies about trying to get them to
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put satellite radio, working with retailers to
be able to put satellite radio there, as well.

Q Now, in your written statement --

CHIEF JUDGE SLEDGE: You failed to
mention recruiting talented people like you.

THE WITNESS: Well, they didn't
recruit me at that time. They should have
been spending their time in that, but thank
you for that.

BY MR. WYSS:

Q In your written statement you give
us certain key financial numbers in paragraphs
23 and 24. I'd just like to update some of
those numbers for the Court so we have them up
currently. CHIEF JUDGE SLEDGE: We
are a little past our normal time. Before you
go into another subject would be a good time
to break.

MR. WYSS: This would be an
excellent time.
CHIEF JUDGE SLEDGE: All right.

We'll recess ten minutes.
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(Whereupon, the foregoing matter
went off the record at 3:04 p.m. and went back
on the record at 3:16 p.m.)

CHIEF JUDGE SLEDGE: Mr. Wyss.

BY MR. WYSS:

Q Mr. Karmazin, I want to just
update some of the financial figures in your
statement. Have you been able to update the
total capital expenditure investment that
Sirius has made to-date?

CHIEF JUDGE SLEDGE: What
paragraph?

MR. WYSS: These are paragraphs 23
and 24, I think have all this information in
it, Your Honor.

THE WITNESS: We spent about
$1,400,000,000 in capital expenditures.

BY MR. WYSS:

Q That's up to today?
A Yes.
Q And does Sirius continue to have

to make capital investments going into the
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future?
A Absolutely.
Q And have you projected what your

capital expenditures are going to be over the
next four, five, six years?

MR. HANDZO: Your Honor, I object
to that. Projections are not part of his
written testimony, and certainly not something
I've had any information on.

CHIEF JUDGE SLEDGE: Mr. Wyss.

MR. WYSS: His written testimony
does talk about the anticipated capital
expense in the years ahead, I believe.

CHIEF JUDGE SLEDGE: Where is
that?

MR. WYSS: Paragraph 24, Your
Honor.

CHIEF JUDGE SLEDGE: Mr. Handzo?

MR. HANDZO: If all he's going to
do is repeat, address that one number that's
in the last line, I don't have a problem with

that. If he's going any further than that, I
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think it's beyond the scope.
CHIEF JUDGE SLEDGE: Overruled.
BY MR. WYSS:

Q And could you update for the
Court, what is your current estimate of what
you're going to be spending in capital
expenditures going forward over the next four
to five years, six years?

A A billion dollars.

Q And what is Sirius' cumulative
deficit up to today?

A A little over $4 billion.

Q And then, finally, what is the
amount of invested capital that you now have

in the business as of today?

A Over $5 billion.

Q Is Sirius making money now?

A No.

Q And have you indicated to your

investors when Sirius will become positive
from a cash flow basis?

A We had previously had some
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guidance out there that we withdrew, so there
currently is no information out there.

Q What was the previous guidance
that you gave?

A Our previous guidance was that we

would be free cash flow positive in 2007.

Q Okay. And that has been
withdrawn?

A Yes.

Q What is your personal view as to

when you expect to become cash flow positive?

A I would expect that it would be
over the next couple of years, but I would
hope that it's 2008, as compared to 2009, but
I'm not prepared to issue that as guidance.

Q And how soon does Sirius expect to
become EBITDA positive?

A Generally, that would be about a
year after that, so if we were to look at 8 or
9 for free cash flow, we would look at 9 or 10
for EBITDA positive.

Q And then, again, the next question
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is, when would Sirius -- I guess you have no
firm guidance that you've issued, but in your
own view, how long would it be before you
would expect, given those assumptions, Sirius
to become profitable on a going forward basis?

A Probably on a GAAP earnings basis,
that if we were going to be EBITDA profitable
in 2010 or “11, it would probably be just the
way the numbers work, 2011 or 2012.

Q Okay. And even when you do become
profitable, you still have your accumulated
deficit to have to chip away at that point.
Correct?

A Correct. That would be that we
would just be starting to make a profit, would
have nothing to do with the deficit.

Q Okay. And as compared to the
record companies, what is your knowledge of
their profitability?

MR. HANDZO: Objection, Your
Honor. Maybe counsel can point me to where

that is in the statement, but I don't recall
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it.

CHIEF JUDGE SLEDGE: Mr. Wyss?

MR. WYSS: That's not in his
statement, Your Honor, that's just based on
his own personal experience.

CHIEF JUDGE SLEDGE: Sustained.

BY MR. WYSS:

Q How much money -- you talked about
your position, your losses, and where you are.
How much money has Sirius, roughly, just in
ranges, paid to SoundExchange and the record
labels up through today for sound recording
rights?

A I don't know the exact number, but
it's tens of millions of dollars.

Q I would now like to focus, Mr.
Karmazin, on the various risk factors that
Sirius has faced, and is still continuing to
face today. This is discussed in your written
statement at paragraphs 25 to 32. In your
written statement you reference the risk

factors discussion in Sirius', I think at that
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time it was the December 2005 10-K statement.

Correct?
A Correct.
Q Okay. Has there been a more

recent 10-K statement since that time?

A Yes. We're a public company that
has to file with the SEC a 10-K, and we filed
a 10-K that covered the period of the full
year of 2006.

Q And have you also filed a more
recent 10-Q? You do that on a quarterly basis
that updates the financial numbers and risk
factors, and that sort of thing.

A Yes, we filed our first quarter
10-Q.

MR. WYSS: With the Court's
permission, I would like to hand the witness
and distribute Sirius Exhibits 30 and 31,
which are -- Sirius Exhibit 30 is the form 10-
K for Sirius Satellite Radio, Inc., for the
period ending 12/31/2006. Sirius Exhibit 31

is the form 10-Q for the same company, for the
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period ending March 31, 2007. These were
exchanged with the other side last night, Your
Honor.

CHIEF JUDGE SLEDGE: You don't
need my permission to proceed.

MR. WYSS: Could we please
distribute those both to the Court, and to the
witness.

(Whereupon, Sirius
Exhibit Nos. 30 and 31
were marked for
identification.)

JUDGE ROBERTS: Mr. Wyss, is there
any particular reason why we jumped from
Sirius Exhibit 2 to Sirius Exhibit 31 and 32?2
Mr. Joseph?.

MR. JOSEPH: If I may address
that, Your Honor. Yes, sir. It had to do
with the fact that we actually have some other
numbers in the written direct testimony. This
goes back to the question of whether they're

actually in evidence already or not, so we
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continued with the original numbering scheme
with these exhibits, which I probably should
have done with the first two, and I take
responsibility for not having done, but that's
the reason.

BY MR. WYSS:

Q Mr. Karmazin, would you look at
Sirius Exhibit 30, which is the 10-K form.
And the simple question is, is it a true and
accurate copy of Sirius' 10-K for 20067

A Yes.

Q And would you please look at
Sirius Exhibit 31. And is this a true and
accurate copy of Sirius' Form 10-Q for the
period ending March 31, 2007?

A Yes.

MR. WYSS: Okay. Your Honor, we
would offer Sirius Exhibit 31 and 30, at this
time.

CHIEF JUDGE SLEDGE: Any objection
to Exhibit 30?

MR. HANDZO: I'm sorry. Which one
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is that, Your Honor? Is that the --

MR. WYSS: 10-K.

MR. HANDZO: Okay. Yes, Your
Honor. The Court's regulations require that
exhibits with direct testimony be submitted
with the written testimony; that is the
Court's Regulation 351.4. And, moreover, I
would just note that in Mr. Karmazin's written
testimony, the recent 10-K 2005 was cited in
only one place, and only for the risk factor.
I haven't had a chance to go through this
document to see if there's even a change with
respect to the one thing that they cited that
for in his written testimony, so I would
object that, number one, it's not permitted by
the regulations. But, number two, I think
with respect to prejudice, it seems to me
they're just submitting numbers that weren't
even in his testimony.

CHIEF JUDGE SLEDGE: And to what
regulation are you referring?

MR. HANDZO: Your Honor, it's
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351.4(b), which reads: "The written direct
statement shall include all testimony,
including each witness' background and
qualifications, along with all exhibits."

CHIEF JUDGE SLEDGE: Mr. Wyss?

MR. WYSS: Obviously, Your Honor,
this exhibit did not exist back in October.
This is in response to our understanding the
Court wanted current updated information.
This is a judicially noticeable document.
This is what we file with the SEC, which would
hopefully provide the Court with the most
recent information.

CHIEF JUDGE SLEDGE: Mr. Wyss,
some would be relieved to hear that the Court
feels bound by its own regulations. The
objection is sustained.

MR. WYSS: Thank you, Your Honor.

BY MR. WYSS:

Q Mr. Karmazin, within your written
statement, you discuss some of the satellite

risk-related factors that Sirius faced and
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faces. Could you briefly describe some of the
historic risks, very briefly, that Sirius had
to overcome in that respect?

A Well, I think the idea of
historically designing satellites, and once
again, creating satellites that are going to
work in a vehicle that's going significantly
fast on the roads, and also get into the
homes, and not be able to buy one off-the
shelf, I mean, I think that there was
significant risks then. But the one thing I
learned in the two and a half years that I
have been in the satellite business, is that
there's just lots and lots of risks associated
with satellites.

Q And do those risks continue even
today?

A The risks, absolutely, continue
today. When you have a satellite up in the
air, if something goes wrong, you really don't
have anybody, or at least I haven't found a

person that I can send up there to fix it.
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And, obviously, things go wrong with
satellites. I noted that probably about a
week or two, XM had a failure on one of their
satellites that caused the service to be
interrupted for a couple of days. We had
difficulties with satellites a couple of weeks
ago, that got my angst going, so it's a great
risk, and it's a great concern, and something
that I discovered when I joined the company.

Q Based on your years of experience,
does terrestrial radio face any sort of
similar risks?

A No, not at all.

Q Okay. And in your written
statement, you discuss some of the regulatory
risks that Sirius faced in the past. And can
you briefly describe what some of those risks
are, and whether or not they continue even
today?

A When you're part of a regulated
industry, you have, obviously, great concern,

so we're currently working on a new satellite.
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We've just gotten the license. It's not yet
a final order. There are people who are
petitioning against us, as to whether or not
we should be allowed to get a new satellite.
We are currently working with other
jurisdictions, like Mexico, in so far as
making sure that we don't have interference.

We also have to deal with our
repeater network. As part of our
infrastructure, we have repeaters that are
there, and making sure that we work with
those, so there's great regulatory risks any
time you're dealing with a regulator.

Q And those continue even today.
Those aren't all over with, by any means.

A They will continue forever. I
mean, as long as -- the satellite risks will
continue as long as you have satellites, and
the regulatory risk will continue as long as
you're regulated.

Q Now in your written statement, you

also discuss the issue of technological risks
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that are associated with the equipment design,
particularly of the receiving end of the
equipment, and the repeaters, and that sort of
thing. Could you briefly describe the
historic risks that you faced in that respect?

A Well, the historic risk was in
creating an antenna that was going to work and
function, that was creating a chipset that
goes into the receivers that's going to work.
Again, synching everything up with the
satellites and with the terrestrial repeater
network, so there was lots of risks at that
time.

Q Okay. How about today, do you
still continue to have risks associated with
the products that you are selling and going to
bring to market in the future?

A We do, and those risks rear their
head currently. We just learned a couple of
weeks ago, also, that one of our antennas,
when it got rained on, caused it not to

function properly. And, again, we designed
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our own antenna. We have new products, new
generation of radios that we're continuing to
work on.

One of the things -- we're a
relatively new industry, and what we need to
do is to come up with new versions of products
that will bring the cost down, so our existing
chipset is far too expensive for us to be able
to ever make a profit, so we're designing and
making new chipsets so that they could be
cheaper. And the same thing will be true of
all of the components of our setup, so it's
not like we're mature, and we have the exact
same product. We need to evolve our products,
and as we evolve our products, we have risks
associated with whether or not they're going
to function and work properly.

Q Okay. And does terrestrial radio
face any kind of similar risks with respect to
their radio receivers?

A I wasn't there in the 1920s when

terrestrial radio first started, but 80 years
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later, the consumer electronics industry is
the ones that are making the radios and
dealing with the risks. And terrestrial radio
is not dealing with the kinds of things that
we're dealing with today.

Q In your written statement, you
discuss some of the financial risks. Could
you briefly describe both the historic and the
continuing financial risks that Sirius faces
today?

A I'm not proud of the fact that our
company has never made a profit. Last year,
we lost $1 billion. I mentioned how much we

lost in cumulative, but in 2006, GAAP earnings

JUDGE WISNIEWSKI: What was that
number again, Mr. Karmazin?

THE WITNESS: 1It's hard for me to
say, $1 billion was what we lost.

JUDGE WISNIEWSKI: No, I meant the
cumulative number.

THE WITNESS: The cumulative
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number of our losses was about $4 billion.
And a cash basis, what we lost last year was
$500 million.

JUDGE WISNIEWSKI: I know you
asked the question, but I can't seem to find
it.

THE WITNESS: I don't know where
you're looking, sir, but --

JUDGE WISNIEWSKI: In your
testimony.

MR. WYSS: 1In his testimony, he
just updated the cumulative loss figure from
the one in his statement. I'm sorry, Your
Honor. We earlier updated it to the over $4
billion as of today for the cumulative loss.

JUDGE WISNIEWSKI: But what I was
looking for was not his verbal statement.
What I was looking for is something in terms
of the backup for that, if you will.

MR. WYSS: And I think that would
be in the 10-K, if I'm not incorrect.

THE WITNESS: Correct.
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JUDGE WISNIEWSKI: Okay. I'll

wait. I'll hold my question until then, raise

it again.
MR. WYSS: All right.
BY MR. WYSS:
Q I'm sorry. You were -- did you

have more to say about the --

A Well, I just wanted to make it
clear because there's two different numbers.
One is GAAP earnings, and the other was cash.
And last year, we used $500 million of cash,
so instead of making money, we lost -- we
ended the year with $500 million less than we
started the year with.

Q And does the financial risks
continue into the future?

A Sure. Obviously, our stock has
been adversely effected lately, but obviously
there's great risk on a company that's never
made money, or an industry that's never made
money .

Q And does terrestrial radio face
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similar risks?

A Our competitors are very
profitable companies at this point in their
maturity.

Q In your written statement, you
also mention some of the risks you face in
terms of consumer awareness, or the market
risks of getting people to learn about you.
Could you describe some of those risks that
you have faced, and continue to face?

A Well, you're starting with a new
industry, I mean, pay radio. Well, everybody
sort of knows that you turn on the radio, and
it's there, and it's free, and you probably
got four or five radios in your home, and you
don't have to pay for it, so why on earth
would somebody pay for radio? And dealing
with the awareness, and having to compete on
mass media to try to talk to people about
satellite radio is a very expensive
proposition, and something that we continue to

have to do. We have a very small number of
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people relative to any of the numbers in the
United States of subscribers. There's about
14-1/2 million people who have decided that
they want to pay for radio, and that's out of
about 300 million people, 109 million homes,
so we have certainly not begun to penetrate
the market in any serious way, and still have
the risks of having to try to become a mass
medium.

Q And does terrestrial radio face
any sort of consumer awareness risk compared
to what you have to face?

A I know there's different numbers
around, let me give you mine; 97 percent of
all the people in the United States listen to
radio. Every single car, virtually every
single car has an AM-FM radio that's built in
it, and I think everybody is aware of radio.
And I don't think that anybody on the planet
is not aware of radio.

Q Now your written statement also

refers to the risks that you face from the
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rapidly changing technological environment,
particularly as with respect to the delivery
of musical sound recordings to the public.
Could you just very briefly discuss some of
these new emerging risks that are on the
horizon?

A Sure. I mean, one of the great
things for the consumer these days is that
technology is wonderful, and people are able
to get all kinds of new devices. So if you
just think about name, I mean, our name is
Sirius Satellite Radio, so we're in the radio
business. And we compete with not only
terrestrial radio, but there is now this
digital radio called HD Radio. And what that
is, is that there's now the ability to be able
to get commercial-free music for free. And
there are almost 1,500 radio stations
throughout the United States today that are
offering that service, so in addition to
having terrestrial radio, there's also this

new technology with WiFI. It's not very
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difficult for you to be able to listen to any
kind of content that is out there, where you
want it, when you want it. And we need to be
competitive to those technologies.

I was with the CEO of BMW a few weeks
ago, and talking to him about the fact that he
is putting in a device in his vehicles that
you can plug you MP3 player in and listen to
your music for free in the car. You don't
need to pay for satellite radio. So in
addition to the traditional radio, there's
just constant technology, and there's risks
that we need to be competitive, and we need to
keep up with it.

Q I would now like to go on and
address the subject of the competitive risks,
which is another areas of risks that you
talked about in your written statement. Would
you please tell the Court who is your primary
competitor or competitors?

A Well, I guess I touched on it a

little while ago, so, of course, we compete
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with XM, which is the other company that's in
the satellite radio business. But the 600
pound gorilla, the company that -- the
industry that we compete with is terrestrial
radio. It's a $21 billion industry. It has
very successful companies, making billions of
dollars in it, and they're the ones that have
the audience, they're the ones that have the
advertisers, and they're the ones that we want
to penetrate.

There was a research study done that
said that we have - and I'm not endorsing the
research, I'm just sort of telling you this is
what it says - and I'm not proud of it,
either, but that XM and Sirius combined only
have 3.4 percent of the audience listening to
radio, which means that terrestrial radio has
this over 96 percent of the audience. So I
certainly look at XM as a competitor, I saw
them in this room and I growled at them, but
the one that I think more about who's a

competitor, is the terrestrial radio people.
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Q You mentioned the size of the
terrestrial radio industry. Do they have
other advantages, as compared to what you
have?

A Well, I mean, certainly they are
everywhere. Certainly, they are in your home,
they are in your car, everybody -- they don't
have to make their own radios. The consumer
electronics industry has decided that they
want to make their radios. They don't have to
worry about putting up satellites. They put
up an antenna, not nearly as expensive as a
$300 million satellite. Their economic model
is better. They have 50 percent profit
margins at many of the companies, or at least
the company that I was running. They have
benefits that they don't have to pay for sound
recordings. They have that benefit, and it's
good to be around for a long time, and have
all of the legacies.

Q How does Sirius compete against

those advantages that are sort of stacked

296

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

against you?

A I think the idea is - and I've
sort of been clarifying this as I'm there, is
that in order to compete with free, that's a
pretty tough proposition. And the American
public is smart, and they need to be able to
get something that they feel they can't get
for free. And our strategy has been,
particularly in the last two and a half years
that I've been there, is to compete with them
by offering them something that is not
available to them. And, again, I'll be quick,
that gets back to my point about the NFL. So
the way you compete with terrestrial radio,
sure, Dan Snyder's radio station is running
the Washington Redskins, but the way we
compete with that is that we run all of the
games. When we hired Howard Stern, the way we
compete is that we have Howard Stern
exclusively, so the more content that we have
that's exclusive and desirable - we just did

a deal in the last 12 months, I did it, with
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the Metropolitan Opera. And we have a 24-hour
a day, seven day a week Metropolitan Opera
channel. As I understand it, you can't get
classical music here in Washington, D.C., so
the fact that we have a 24-hour station. We
did a deal with the Catholic church, Cardinal
Egan gave us the rights to have a 24-hour
Catholic church channel; whereas, in
terrestrial radio, you tend to get that
content on Sunday mornings. We're providing
it 24 hours a day, seven days a week. So the
way we choose to deal with that competition is
by offering content that can't be available
anywhere else, or enhancing that content and
making it different than they can get anywhere
else.

Q Just on that last point, because
you mentioned the NFL. We can listen to the
Redskins here in Washington. How are you
different, or what do you offer to people with
your exclusive deal with the NFL?

A I think I mentioned, but I think
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instead of you're here in Washington maybe
having one or two games available to you,
we're making all of the games available to
you. And not only are we making the games
available to you, we're making the visiting
and home-team version of the games, so not
that there's a bias in the announcers, but if
you -- the New England Patriots are playing
the Chicago Bears, you have a choice of
listening to the Bears' version of it, or the
New England Patriot version of it. And I
think a good example of why that was
significant is, if you take the Super Bowl,
you can listen to the -- I mean, everybody is
watching it on television, so I understand
that. But if you're in your car, you're out,
you want to listen to the Super Bowl. You
don't have satellite radio, you get the game.
We had 10 different versions of the game, so
not only did we have each team's announcers,
we had a Mandarin Chinese version, we had a

German version, we had a Hispanic version, so
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we've demonstrated why it's worth paying
$12.95 for something that they can't get for
free.

Q And what about -- I know you have
a deal with NASCAR. Correct?

A Yes.

Q Isn't it true that you can get
NASCAR races on terrestrial radio?

A Yes, but you can't get it the way
we do it, and a couple of things. Number one,
we have a 24-hour, seven day a week NASCAR
channel, so you might be able to get the race,
but you can't get the 24-hour, seven day a
week channel. But even on the race, what we
have done is that we have enhanced it by
allowing you to listen to - and I'm not an
expert on NASCAR - but there's a lot of people
who are interested in the pit crew
conversation with the driver, and on any given
race day, we have 10 channels where someone
could pick which driver they want to listen

to, and listen to the communication between
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the pit crew and that driver, in addition to
being able to get the race. Again, an
enhancement of something that's not available
on terrestrial radio.

Q And you have the exclusive rights
to that. Correct?

A Correct.

Q Is Howard Stern another example of
the type of exclusive deal that was entered I
guess just before you came with the company?

A Yes. I mean, Howard is a huge,
and a big example of that.

Q Could you explain to the Court the
significance, in your own view and experience,
of that content deal with Howard Stern?

A Well, okay. So not only was it
that I described earlier how big and
significant he was, but when Howard announced
that he was coming to Sirius, that sent a
shockwave. I mean, that was front page news
in most of the papers across the country.

There was a tremendous amount of awareness
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that was created for Sirius as a result of
that. Howard continued on his CBS radio
stations after he announced it for another 15
months, and during that 15-month period was
talking and promoting Sirius. Just as an
side, CBS sued us for a little over $100
million claiming that they gave us over $100
million of publicity. That suit was
withdrawn, they changed their mind, but the
idea was that we got a tremendous amount of
publicity.

Howard also was a leader, and at
this point, it's made satellite radio, and
Sirius, in particular, the company that stands
out. And Howard had millions of people who
were listening to him, that we believed, at
the time though it wasn't me, but shortly
after when I arrived, believed that we were
going to attract an audience that was not --

no one was able to do it. And the fact is,
that CBS in its earnings report after Howard

left, continues to talk about how it's under-
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performing, and not doing well because of
Howard Stern. And they've estimated that the
impact of Howard on them was well over $100
million so far for them. So Howard - not only
do we have Howard exclusively, but we have him
promotionally, and it's morning drive talk.

Q And in terms of the effect on the
company before and after Howard, can you just
summarize some of the key comparisons?

A Well, yes. I mean, start with our
most important metric, which is subscribers,
so that when Howard announced that he was
coming to Sirius, Sirius had 600,000
subscribers, 600,000. And today, we have 6-
1/2 million subscribers, and we started our
service in 2002, so from the period of time
from 2002 until October of 2004, we grew to
600,000 subscribers. And since that time,
we've grown to where we are today.

Our market share has increased
significantly, our brand awareness has

increased significantly, and he has been a
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transforming - is a brilliant hire, cost a lot
of money, there's no question about it, but it
was money that was well spent.

Q How about the area of music
programming, where you cannot get exclusive
rights as a matter of law against terrestrial
radio. How do you compete in that area?

A Well, we believe that we enhance
all of our music programming. One of the
things that we have been forced to do in the
area of music has been to present our music
commercial-free. And the reason we do that is
because you can get music all day long, any
place you want it on terrestrial radio for
free. So why, again, would somebody pay us
$12.95 to be able to hear music, if they can
get music for free? So, number one, we had to
make it commercial-free.

We like our business model that
enables us to have two streams of revenue,
advertising, as well as subscription. In the

case of our music, we forego that advertising
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revenue because of the fact that we can't do
it. In addition to that, we enhance the music
with our production, our programming. We
believe that we have the best radio on radio.
As a matter of fact, our advertising line says
that we are the best radio on radio. We've
also enhanced that music programming with
specialty stations. So, as an example, this
week we did an announcement with the Grateful
Dead that says that we will now have a 24-
hour, seven day a week channel featuring the
Grateful Dead. We have a Elvis Presley 24-
hour, seven day a week channel. We have a
Frank Sinatra 24-hour a day, seven day a week
channel, so we just can't just play the music.
Right? I mean, that's sort of what free gets
you. We need to make it worth more than free.
Q And are you required to make
substantial financial investments into your
music programming to get this enhanced value?
A Well, sure. I mean, obviously,

everything -- it, obviously, costs us money to
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hire our DJs; it, obviously, costs us money to
do the research; it, obviously, costs us money
to deal with our program directors. And even
on our special channels, as an example, so we
just announced that we have a channel 24-
hours, seven days a week called Siriusly
Sinatra. And what we need to do is we had to
pay the Sinatra family. We pay Nancy Sinatra
to do programs with us. We pay other people
to be host there. Obviously, we have the same
royalties, the ASCAP, BMI, and, obviously,
it's factored into what we pay the recording
industry overall. But we're, obviously,
paying a significant amount of money for our
music content beyond the SoundExchange issue.

Q Okay. How compelling is the music
programming to Sirius' business?

A Well, I mean, we hope that the
subscribers love it. We think that -- we're
in the business of making sure that they like
our programming offering.

JUDGE WISNIEWSKI: Mr. Karmazin, I
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don't think you heard your counsel's question.
Would you like to repeat your question?

MR. WYSS: No. The question is,
what role does music play in your business?

JUDGE WISNIEWSKI: Then I misheard
the question.

MR. WYSS: And I apologize. It
was inartfully phrased, but that's what I
meant to ask.

THE WITNESS: So we offer 135
channels. We want to make sure that the
people become a subscriber, pay us $12.95, and
then they stay a subscriber, and that they
don't cancel, and they don't cancel out. So
the more satisfied we can make you by having
a whole programming offer, the better. And
music is an important part of that
programming.

BY MR. WYSS:

Q Before the NFL deal, and before
Howard Stern, were you offering music

programming?
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A Yes.

Q And how was the company doing back
at that time?

A Well, I mean, certainly, it wasn't
doing anywhere nearly as well as it was. And
I think that everybody there realized that the
model of just continuing to offer music and
charging $12.95 was not something that was
going to work as a business model, so the
addition of the content that we've done has
made the difference. I can give you just one
example, there's many, but in the most recent
quarter, in the first quarter of 2007, Sirius'
share of net ads, so the people who have
decided to leave terrestrial radio, the ones
who wanted to become subscribers and stayed
subscribers, we had a 76 percent share of that
market. In the first quarter of 2004, so that
would be the most recent - the quarter before
Howard was announced, we had a 33 percent
share, so we've gone from 33 percent share, to

a 76 percent share, and we played music when
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we had the 33 percent.
Q Have you had a chance to review
the SoundExchange proposal that was submitted

after your written statement was prepared?

A I have.

Q And what is your reaction to their
proposal?

A It's bizarre. 1It's outrageous.

Q Too high, too low?

MR. HANDZO: Your Honor, I'm going
to object. Obviously, it is beyond the scope
of his written testimony. There's certainly
nothing in his written testimony that

addresses the impact of SoundExchange's rate

proposal.
CHIEF JUDGE SLEDGE: Perhaps that
question is -- the objection is overruled.
BY MR. WYSS:
Q Could you explain why you believe
A As I understand the SoundExchange

proposal, in some number of years before we
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become even profitable, that the SoundExchange
is asking for 23 percent of our revenues, I
mean, almost a quarter of our revenues. And

I mentioned, and the information is there, as
to how much money we're losing. And, at this
point, the idea of us paying such a large
percentage, when our competitor is paying
nothing is, in my judgment, characterized as

I started. I mean, I think it's just crazy.

Q Could you afford to pay the rates
that SoundExchange is asking this Court to
impose?

A Well, I don't know -- we can.
Certainly, we would not. That could not
happen. I mean, at this point, if you took
the SoundExchange first year proposal, we
would go to where we would probably go from
paying what we're paying now, to $100 million.
There would be an increase in cost of $80
million. I don't know where that money comes
from, I mean, other than the fact that we

would have greater losses.
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Q What would be the impact on Sirius
if the SoundExchange proposal was adopted?

A Well, I think it would be
unbelievably disruptive for us to do this, but
I think what would happen, would be that we
would just have to dramatically scale back on
the music programming that we offer. And that
we would replace the music with content that
would not be as easily available anywhere
else, and that, though it would be disruptive
for us, we would -- I would feel at Sirius
that I would have to make those changes.

JUDGE ROBERTS: One question, Mr.
Wyss.

MR. WYSS: Yes.

JUDGE ROBERTS: Mr. Karmazin, what
kind of exclusive content would you use to
replace the music?

THE WITNESS: Well, it's
interesting. I had not thought about it until
I saw the SoundExchange proposals. I will

tell you that when I saw it, it certainly
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started triggering discussions internally as
to what we would do to replace it. And there
are things that we would do to replace it, so
as an example, and I know I'm testifying under
oath, so don't hold me to any of these
specific channels, but the kinds of things
that we would do, is that we would probably
start adding a whole bunch of channels aimed
are core groups, so we would probably put on
more ethnic programming, because we have a lot
of people who feel that that market is
undisturbed. Right now we only have one Asian
channel, we'd like to put on more.

We have Cosmopolitan Magazine, we
have Playboy Magazine, we have Maxim Magazine,
we have Martha Stewart doing radio shows.
There are an awful lot of magazines out there
that we don't have in the way of radio
programming, so think Sports Illustrated,
think Time Magazine, and what we would do is
say to the audience that, you know what you,

you got this HD Radio, you got this
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terrestrial radio, that's the guys that have
this music. Okay? And that if you want to
get content that you're going to pay for,
you're going to be able to get it from us.

We would begin to talk to, as an
example, different groups, so first
responders, teachers. Why shouldn't there be
a channel that would be programmed to
teachers? Why shouldn't Wal-Mart want to have
a channel that would enable them to
communicate with their employees? Why
wouldn't we want to be able to go to a
pharmaceutical company and say to them, how
would you like to have a channel on Sirius to
communicate to doctors? And, again, all of
these things would generate subscribers that
would be because of the fact that the
pharmaceutical company would provide the
radios and the subscriptions to the doctors,
or the pharmacist. So I think that there are
a number of things.

We had to take off CSPAN, you
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know, because we ran -- we had some issues
with them, but we can put on CSPAN, we could
put on MSNBC that's not on our air, so I
believe, though it's not my preference, I
mean, again, that's not what I want to do, but
that's sort of along the lines of thinking
that me and my team have been doing when we
saw the SoundExchange proposal.

JUDGE ROBERTS: Would you attempt
to negotiate with individual record companies?

THE WITNESS: We would, and I
would be remiss to say that if, in fact, we
didn't have music that was part of it, in
other words, the Metropolitan Opera channel I
mentioned, the pre-1972 period of time that
SoundExchange is not covered. And we might be
interested along the lines that we do right
now with the Grateful Dead, and we do with
Elvis, and we do with Sinatra, and have some
of those specialty channels that we would
have.

JUDGE ROBERTS: Thank you.
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BY MR. WYSS:
Q Finally, I'd just like to turn to
- are you familiar with the Sirius, excuse me,
not Sirius, but the proposal put forward by

Sirius and XM in this proceeding by the

services?

A I am.

Q And do you believe that that rate
is fair?

A I believe that is very fair.

Q And why do you believe that the

rate they have proposed is fair?

A Because, once again, I've said it
earlier, that we're competing with free, and
that that's our competition. Those are the
people that are making a ton of money, we're
not making any of it. And they're not paying
for it. And I thought that the fact that we
had a proposal there that was providing the
industry, the music industry with what might
be $100 million or more from the satellite

radio industry, for something that's available

314

315



10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

everywhere, that isn't really being done for
us. I mean, it just is basically taking the
music that they have, and giving it to us, I
think that's very fair.

Q And in your view, having come from
the radio industry, and knowing about
promotion and records, do the record companies
attain some promotional value from --

A Well, yes. I think there's no
question. I mean, my days at terrestrial
radio, the record companies were very anxious
to get music played on radio stations. To
this day, they are servicing us. I mean,
they're providing us with free CDs, because
they want us to play it. And I must tell you,
and this is a pet peeve of mine, and --

JUDGE WISNIEWSKI: Mr. Karmazin, I
don't want to interrupt you -- I won't
interrupt you. Go ahead.

THE WITNESS: One of the things
that was even more bizarre to me was that not

only do the record companies let terrestrial
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radio get their music for free, but they were
involved in paying these radio stations to
play their music, so it's hard to believe that
somebody doesn't want you to play music, when
the industry had been trying to get people to
pay for the disc jockeys to get them to play
for the music.

CHIEF JUDGE SLEDGE: Let me
caution you, you didn't mean to say that
terrestrial radio - I mean, that the copyright
owners let terrestrial radio play their music
for free, did you?

THE WITNESS: Well, I'm not saying
they -- Congress allowed that to happen. And
I'm saying that's just the way it is.

CHIEF JUDGE SLEDGE: Right. They
chose.

THE WITNESS: Well, no, I guess
they didn't. I shockingly don't think that
they have been over the years as aggressive --

I mean, we -- as terrestrial radio, I made -

my company made billions of dollars on
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stations that had music programming, and we
didn't pay them. And why they didn't choose
to try to change that rule, or try to lobby is
not for me to decide, but, I mean, there were
things they could have done.

JUDGE WISNIEWSKI: The question
that your counsel raised with you, however,
had to do with promotional value. And I take
it the gist of your answer with respect to how
much promotional value they get for the music
that's played on Sirius is what?

THE WITNESS: I believe that it's
extensive. I think discovery --

JUDGE WISNIEWSKI: But what is it,
how much?

THE WITNESS: Well, there's no way

of being able to quantify it. When we play --

JUDGE WISNIEWSKI: Well, that is a
crucial point here, Mr. Karmazin. And I don't
mean to scold you about that. Your counsel

who is currently conducting the questioning
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wasn't present here for some earlier testimony
when this issue arose.

One of our difficulties here is,
we have to have some quantifiable factors in
order to make some determination here for
rates. The fact that you may say it's
extensive, frankly, doesn't mean a whole lot
to us in those terms. We need to have some
quantifiable factors, so I'm assuming that you
have some witnesses that will give us those
quantifiable factors.

THE WITNESS: Your Honor, all I
can answer at my level is that I could tell
you that discovery of music is a very
important -- there's lots of ways you can
discover music. One of the way you discover
music is you hear something on the radio that
you might like; and, therefore, you buy it.
But I can't -- I'm sorry. I'm not the expert
to be able to do that. I wish I was, but I
can't.

CHIEF JUDGE SLEDGE: And if it

318

319



10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

turns out that you're correct in your
statement that there is no way to quantify
promotional value of air play, then that means
that promotional value has no role whatsoever
in setting rates, which is our job.

THE WITNESS: Your Honor, I
wouldn't begin to tell you what you should
factor in, at all. I mean, that's not for me
to say what should -- it just strikes me --

CHIEF JUDGE SLEDGE: No, I think
you've misphrased what I said. Should is a
different matter than could. And if there is
no way to quantify promotional value of air
play, then you cannot include that factor in
setting rates.

THE WITNESS: 1I'd be telling you
what you -- in my opinion, if you had a --

does it help that radio, satellite radio
plays music and introduces artists? It helps.
It helps a little, helps a lot, I can't
answer. It helps.

CHIEF JUDGE SLEDGE: Thank you.
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MR. WYSS: Your Honor, at this
point, I would like to introduce Sirius
Exhibit 1, which is the written statement and
accompanying documents with it.

CHIEF JUDGE SLEDGE: Is there any
objection to Sirius Exhibit 1?

MR. HANDZO: No, Your Honor.

CHIEF JUDGE SLEDGE: Without
objection, it's admitted.

(Whereupon, Sirius
Exhibit No. 1 was
admitted.)

MR. WYSS: Subject to redirect,
Your Honor, I have no further questions of
this witness.

CHIEF JUDGE SLEDGE: Mr. Karmazin,
I want to take the freedom to ask you two
questions, just to clarify some things that
you said that I'm a bit confused about, and it
may affect future questions.

There was a statement made by the

last witness for XM on operations that he used
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the exaggerated term of ubiquitous coverage.
And that certainly cannot be true, but his
point was that there's widespread coverage
nationally. And you mentioned in your
challenges that face your company, are things
like negotiating a license with Mexico. What
is the geographic coverage of Sirius radio?

THE WITNESS: Well, our
constellation covers principally the
continental United States, but we have
satellites flying down over the equator and
back, so in order for us to get a license for
our satellites which are going to be flying
over Mexico, even though they are not turned
on while they're over that part of the
equator, we need to have a working -- the
United States has a working relationship with
Canada and with the other countries where
you're flying a satellite over their air
space.

CHIEF JUDGE SLEDGE: That's

instructive to me. I didn't realize that
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something that far up in the air is subject to
a national right or interest.

THE WITNESS: I think it's
security reasons. I mean, I guess - again,
this is not my area of expertise, but if
there's a satellite flying over your country,
if you're that government, you might want to
know a little bit about what that satellite is
all about.

CHIEF JUDGE SLEDGE: Well, thank
you. My next question is much more broad, and
will be hard for you to answer, I suspect.

But it's been troubling me from all of the
testimony of XM, and if that testimony were to
apply to Sirius, I'd like to hear your
observation on it.

We're hearing a message that seems
to me to be -- to present great contrast.
We're hearing a consistent message that the
satellite radio provides top of the line
facilities, technology, innovation, and

content, for exclusive content by celebrities,
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on the one hand. And in contrast to that, it
seems to me, we're hearing a consistent
message of there is no foreseeable, reasonable
projection of becoming profitable. And while
it, in one hand it's a bit erotic with my
background in bankruptcy court, that I'm very
used to hearing people say that we live a top
of the line lifestyle, but we're broke. It
seems to me to be a contrast in this context.
I'd like for your opinion of how it's
consistent and a good business model to
provide this top of the line for everything in
your business, and yet project losses beyond
the reasonable time in which you can project?
THE WITNESS: Good question.
Satellite radio, Sirius has been around for 17
years and has not made any money. And that in
order for a business, and we're a new
business, we got our first subscriber in 2002.
And I made the analogy with terrestrial radio,
the first radio station in Pittsburgh went on

the air in 1926, KDKA, so this would be like
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in looking at the radio business in the 30s.
So we are a new industry. There is a -- as
far as the content is concerned, if you didn't
have the content that we're talking about, no
one would pay for radio, so the industry
wouldn't exist.

There are a number of people out
there, me included, that believe that down the
road, whether or not it be 2008, where we may
be free cash flow positive, or 2009, whether
it's 2010 that we might have EBITDA, or 11 or
12, we will have earnings. And I think that
I wouldn't -- you didn't ask me this question.
Would I have invested in Sirius in 19 -- in
this company 17 years ago? No, I would not
have invested in the company at that point.

I joined the company two and a half years ago,
and I saw a path based on where the company
was going that the company would be a
profitable company, and maybe be a very
profitable company somewhere down the line.

And I don't think it's so unreasonable to
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think that there's a bunch of years where you
have losses before you make any money. I
mean, I wish it wasn't the case. I mean, I
wish there was something we could do to make
us have money faster, but I could tell you,
the one thing that you need to do is, people
aren't going to pay unless they -- you know,
people are smart, and they're not going to pay
for radio if you don't give them something
that's worth it. And that's why you've got to
pay for the programming, that's why you've got
to have the quality of service.

If you drive your car around and
you hear static, well, you know what, you'll
change the channel, you shut it off. You're
not paying for it. If you're driving around
and you hear static, you know, you're going to
sit there and say why the heck am I paying
$12.95 for this thing if I can't get good
quality reception? So it's a decision that
was made to be in the pay radio business, and

there's a payout down the road. But the one
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thing you must have is compelling, exclusive
content to differentiate yourself, so you have
a business model, or you don't have a business
model. You might as well just shut down.

CHIEF JUDGE SLEDGE: Is it then
true that for this business model, you have to
provide top of the line all the time, and
you're not able to adopt a more, I guess,
traditional business model of being able to
increase your quality as you build your
business, and as you generate income in order
to increase the quality?

THE WITNESS: We have 135
channels, so as an example, we have Bloomberg
Radio that's one of our channels, not talking
a lot about Bloomberg Radio, or CNN Radio, or
CNBC. I mean, if you're driving in your car,
you're away from that television set and you
want to know what's going on on Wall Street,
you could turn on CNBC, and we have that at
not extraordinary prices, not top-shelf

prices, so a lot of the content that we have
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are not content that have the kind of cost
structure that the NFL or Howard Stern. You
need a certain amount of that to get the buzz,
to distinguish yourself, to get your brand.

I'm not going to make news here,
but if Rush Limbaugh were available today, and
wanted the kind of money that Howard Stern
had, and the argument would be you might get
a whole bunch of listeners if Rush Limbaugh
decided to come over. I would not pay it,
because I don't think we need it today. I
believe that we have a big draw. It was
important to have that marquis talent when we
got it. You just can't spend - I mean, I am
laser-like focused, laser-like focused on
costs. That's what I do. The last two and a
half years, that's what I do. But I do know
you've got to make investments, but it doesn't
mean that you should be on a spending spree
and just frivolously through money to
programming.

CHIEF JUDGE SLEDGE: Thank you.
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You answered my question. All right. Any
questions from XM?

MR. RICH: No, Your Honor.

CHIEF JUDGE SLEDGE: Music Choice?

MR. FAKLER: No, Your Honor.

CHIEF JUDGE SLEDGE: And cross
examination?

MR. HANDZO: Thank you, Your
Honor. Good afternoon, Mr. Karmazin.

THE WITNESS: Good afternoon.

CROSS EXAMINATION

BY MR. HANDZO:

Q Mr. Karmazin, I think you said
that you joined Sirius in November of 2005.
Is that right?

A Yes, sir.

Q So to the extent that you've
testified today, and in your written
testimony, about the business decisions
involved in creating Sirius, that's not
something that you have any first-hand

knowledge of. Correct?
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A I don't have any of the -- some of
the things I talked about were things that I
saw as a competitor, things like that, but I
was not at the company until October 18th of
2004, and didn't share in any of the decisions
that were made until that date.

Q Okay. So the answer to my
question is, you don't have first-hand
knowledge of those things. Right?

MR. WYSS: Objection, Your Honor.
I think he answered that question.

CHIEF JUDGE SLEDGE: Sustained.

BY MR. HANDZO:

Q And to the extent that you've
testified about the technology issues involved
in building Sirius prior to the time that you
arrived, obviously, you don't have first-hand
knowledge of that. Correct?

A Again, the same thing, is that I
know what it's like to build satellites, and
I don't have -- I know you needed to build

chipsets, so I mean, I do have some knowledge
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-- I mean, I think anyone who's in the radio
business would know you needed to do that.
But, again, I started November 18th, and
anything before that, I was not part of making
the decision.

Q Now in your testimony today, and
in your written direct testimony, you voiced
some opinions about what the public is or is
not willing to pay for. Am I correct, Mr.
Karmazin, that Sirius conducts survey research
for its own internal business purposes?

A I think what I put down in my
statements today, and is my opinion based on
my 40 years of experience in the radio
business. And companies do research, and I'm
sure that our company - I know our company has
done some research, but what I was referring
to was my opinion, not necessarily some poller
or researcher.

Q Okay. And it's correct, is it
not, that you don't generally read the survey

research that's produced within Sirius?
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A No. I read lots of things that
come across my desk.
Q You don't generally read the

survey research, do you?

A I look at it.
Q You don't read it, do you?
A Tell me what you mean by "read".

If something comes across my desk, I will look
at it, and see if it's something that as the
CEO of the company I should deal with.

Q Okay. Do you recall that I took
your deposition, Mr. Karmazin?

A I did. I do.

Q And do you recall telling me that
you don't generally read the survey research
that comes across your desk?

A I think what you did was --

MR. WYSS: Objection, Your Honor.
Is there a particular page, so I can follow
along?

CHIEF JUDGE SLEDGE: Mr. Handzo?

CHIEF JUDGE SLEDGE: What's the
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number, Mr. Handzo?

MR. HANDZO: I haven't numbered
it, Your Honor, because I wasn't going to
introduce it into evidence. 1I'll happily do
that. Mr. Karmazin, since the copy of my
deposition that I was looking at has different
pagination than the one I handed out, I'm
going to come back to that in a second.

BY MR. HANDZO:

Q You testified, Mr. Karmazin, today
about competitors of Sirius, including
Satellite Radio and XM. Do you recall that?

A Yes.

Q Okay. And you mentioned, I think,
that BMW is starting to install in its cars
devices that allow the playing of MP3 players.
Do you recall that?

MR. WYSS: Objection, Your Honor.
I think that's beyond the scope. I don't
think he elicited the words "BMW" from him at
any point during my examination.

MR. HANDZO: Actually, Mr.
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Karmazin, you said you had a conversation with
the Chairman of BMW, didn't you?

MR. WYSS: Withdrawn, Your Honor.
I'm sorry.

THE WITNESS: You're correct.

MR. HANDZO: Okay.

BY MR. HANDZO:

Q And you were told that BMW is

installing in its cars devices that allow

playing of MP3 players.

A Correct.

Q Okay. And you consider that
competition for Sirius. Correct?

A I consider the fact that there are

many ways of listening to music to be
competitive, so I'm not suggesting that you
could say that an MP3 player is a competitor
to a product that we have. I'm saying that
the ability to listen to music, whether you
are listening to music on your cell phone,
whether you are listening to music on your

terrestrial radio, on your HD radio, or any

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

device, is a competitor to Sirius.

Q Okay. And that would include
playing CDs in your car. Right?

A And that would include playing CDs
in your car. That would include the
telephone, that if, in fact, you're on the
telephone, you're not listening to satellite
radio.

Q In terms of playing music,
competitors in the car would include CDs.
Right? Yes?

MR. WYSS: Objection, Your Honor.
I think he just answered that question.

THE WITNESS: I guess, what I'm --

CHIEF JUDGE SLEDGE: Well, he
started to talk about non-music, so objection
overruled.

THE WITNESS: I guess what I'm
saying is that I look at radio - again, I
mentioned earlier in my testimony that I look

upon our company as satellite radio, and we're
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in the radio business. And I look upon radio
as our principal competitor. But yes, there
are other competitors that you have when you -
- you can't listen to both things at the same
time, so if you're saying that if you're
listening to terrestrial radio, if you're
listening to terrestrial radio, can you be
listening to a CD? Probably not.

CHIEF JUDGE SLEDGE: Okay. I'm
glad to hear you say that. Often, I hear
these young people say they can listen to five
things at one time, and I'm always astounded
by that.

THE WITNESS: We used to do a lot
of work, Your Honor, on multi-tasking, and
people would tell me that the day has
expanded. When I was at MTV, we would have
research that would say that you can do video
games and watch television, and listen to the
radio, and one doesn't take away from the
other. I have trouble with one task.

BY MR. HANDZO:
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Q And to turn that around, to the
extent that you're listening to music on
Sirius in the car, you're not listening to a
CD in the car.

A At that moment in time.

Q Okay. And you're not listening to
a cassette in the car.

A At that moment in time.

Q Or a download being played on an
MP3 player in a BMW.

A Again, in the car. But, again, it
gets back to my point, which I couldn't give
Your Honor a good answer on discovery, is that
my history in the radio business has been that
if, in fact, the radio business has encouraged
sales of CDs, because people would hear a
song, they want to have it, and they want to
not have it just in the car, but they want to
have it in their home, or they want it
whenever, and they would buy a CD.

MR. HANDZO: Your Honor, I'd move

to strike; beyond the scope of my question.
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CHIEF JUDGE SLEDGE: Overruled.
BY MR. HANDZO:

You also consider cell phones that

stream content to be a competitor. Right?

A

Q

Yes.

Okay. Now, Mr. Karmazin, let me

actually, now having found the right page in

the deposition, ask you to look at page 99 of

your deposition. And looking down, the

pagination is a little odd, but towards the

bottom.

number?

MR. WYSS: Do you have a line

MR. HANDZO: It's line number 1,

but it's the line number 1 at the bottom, not

the top. Let me try and straighten out the

record here. You see where I'm pointing to?

I asked you -

A

Q

"In the ordinary course"?

"In the ordinary course", right.

I asked you, "In the ordinary course of

business, do surveys of this nature cross your

desk"?
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And you said, "I don't know what you

mean "normal course of business', a study like

this,

if it was done, would cross my desk."

And I then asked you, "In the ordinary course

of business, would you expect to have seen

this document?" Your answer was, "I would

have been sent it. 1I'm not sure in the

ordinary course I would ever read it." Do you

recall saying that?

A

And I think that's exactly how I

answered you before, before you brought this

out.

do,

That's what I said, is that I sometimes

and

sometimes I don't. And show me a

specific piece of research, and that kind of

research would be something that a CEO of a

company, or at least this CEO wouldn't be

looking at.

Q

Okay. What you told me in your

deposition, Mr. Karmazin, is that you're not

sure in the normal course you would ever read

it.

MR. WYSS: Objection, Your Honor.
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BY MR. HANDZO:
Q Is that right?

MR. WYSS: He is mischaracterizing
the testimony. He was asked, as the witness
just pointed out, about a specific study,
would you have looked at this specific study?
I think he's now trying to ask him a question
which is not what is in here, this is not
proper impeachment, and I object.

CHIEF JUDGE SLEDGE: Mr. Handzo?

MR. HANDZO: Your Honor, I'll move
on to another part of the deposition.

CHIEF JUDGE SLEDGE: All right.

BY MR. HANDZO:

Q Mr. Karmazin, let me ask you to
flip over to page 101.

MR. WYSS: Your Honor, again, I'm
not sure what the rules are here. The normal
way, 1f you're trying to impeach the witness
with a deposition is you ask a question, you
get the witness' answer. If the answer is

inconsistent with what's in the deposition,
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then you're entitled to confront the witness.
But I don't know why we're saying do you
remember when I asked you this, and do you
remember that. I think that is not a proper
form of examination in this proceeding.

CHIEF JUDGE SLEDGE: Objection
overruled.

MR. WYSS: Could I have the page
again, Your Honor?

MR. HANDZO: On my copy it is 101.
So it depends on which copy you have, it may
be 125.

MR. WYSS: I think there are
multiple page numbers, so it's the deposition?

MR. HANDZO: Page 101 is at the

bottom.
MR. WYSS: At the bottom.
MR. HANDZO: Yes.
MR. WYSS: Okay. Thank you.
BY MR. HANDZO:
Q Mr. Karmazin, I asked you in your

deposition, "Question: Again, is this
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something that in the ordinary course of
business would normally be sent to you?" And
your answer was --

MR. WYSS: Can you point --

MR. HANDZO: I'm sorry. It's at
the bottom of page 101.

THE WITNESS: So is that on line
13?

MR. HANDZO: Yes.

THE WITNESS: Okay. I got it.

MR. WYSS: Objection, Your Honor.
I think if we're going to ask him about this
question, it should start on line 3, where the
witness was handed a very specific document,
and asked about that document.

CHIEF JUDGE SLEDGE: There is no
question asked. The objection is not related
to anything. Overruled.

BY MR. HANDZO:

Q Mr. Karmazin, in your deposition I
asked you, "Question: Again, is this something

that in the ordinary course of business, would
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normally be sent to you?" And your answer was

CHIEF JUDGE SLEDGE: The objection
was?

MR. WYSS: Objection, Your Honor.

CHIEF JUDGE SLEDGE: Any response
to his objection?

MR. HANDZO: Your Honor, my
response to the objection is that the witness'
answer in the deposition related generally to
surveys, not to one specifically.

CHIEF JUDGE SLEDGE: Objection
sustained.

BY MR. HANDZO:

Q Mr. Karmazin, let me go back up to
line 3, as your counsel requests. And there
do you see it says - I asked whether we could
mark this as Exhibit 2, please. Do you see
that?

A Yes.

Q And then I asked you, "You can

probably anticipate my questions, Mr.
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Karmazin. The first one is, have you seen
this before?" Your answer was, "I probably
have, but I certainly don't recall it."

JUDGE ROBERTS: Mr. Handzo, what
was Exhibit 27

MR. HANDZO: That was a survey,
Your Honor.

JUDGE ROBERTS: A survey of what?
You don't need to give it to me. You just
need to tell me what the survey was.

MR. HANDZO: Your Honor, it was a
Sirius Satellite Radio customer satisfaction
monitor, second quarter ~06 results.

JUDGE ROBERTS: Thank you.

BY MR. HANDZO:

Q Mr. Karmazin, you see I asked you
whether you'd seen that before, and your
answer was, "I probably have, but I certainly
don't recall it." My next question was,
"Again, is this something in the ordinary
course of business that would normally be sent

to you?" And your answer was, "If there was
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some research about consumer satisfaction, I'm
sure I would be on the distribution list, but
it wouldn't be something I would look at."
Right?

A Yes, I read that, I see that.

Q Okay. So your answer to me was,
ordinarily, if there's research on consumer
satisfaction, you wouldn't look at it. Right?

A That's what it says. Okay? And I
guess, my point of view of the word "look" and
"read", I'm not sure of the interpretation.

If it got to my desk, I would need to look at
it to know that I wasn't even going to read
it. But the idea - it's hard to sit there and
say something hits my desk, and I didn't look
at it.

Q Fine.

A You understand? I'm not trying to
play semantics, I'm just trying to be as
honest about answering the question.

Q And what you're telling me is you

would look at the survey research, but you

345

10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

wouldn't read it.

A Probably.

Q Okay. Mr. Karmazin, you were
asked some questions, and in your written
testimony you talked a little bit about Howard
Stern. Now Sirius was, certainly, losing
money when it signed Howard Stern in 2005. Is
that right?

A Yes. Excuse me. We signed Howard
Stern in 2004.

Q Fair enough. And it's your
belief, is it not, that Howard Stern has been
responsible for generating significant revenue
for Sirius.

A It is my belief that Howard Stern
has generated significant subscribers, but as
I told you before, I can't quantify it for
you.

Q And since you can't quantify for
me the number of subscribers, you couldn't
tell me how much Howard Stern's, payments to

Howard Stern works out to in terms of a
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percentage of revenue that Sirius has gotten
from hiring Stern, can you?

A Correct.

Q But Sirius paid Mr. Stern what it
believed the market required. Right?

A Yes.

Q And it was willing -- and that was
a lot of money. Right?

A Tremendous amount of money.

Q And it was willing to do that, it
was willing to pay a lot of money at a time
when it was losing money because it thought it
was a worthwhile investment in the future.
Right?

A Yes.

Q And by the way, you were asked
some questions at the outset of your oral
testimony about the payments to Howard Stern's
manager. Do you recall that?

A Yes.

Q I take it what you were saying

there is, you don't disagree with the amount
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that was represented on that chart as being
paid to Stern's manager. You're just making
the point that that was negotiated in the same
contract as the payment to Stern?

A Yes.

CHIEF JUDGE SLEDGE: No, sir.
That's not correct. He said the amount paid
to Stern was by a separate contract between
Stern and his manager, and that that was
simply reflected - it wasn't negotiated with
Sirius.

MR. HANDZO: Let me see if I can
clear that up, Your Honor.

BY MR. HANDZO:

Q Mr. Karmazin, it's correct, is it
not, that the contract with Mr. Stern actually
makes a provision in that contract for
payments to Mr. Stern's manager?

A Yes.

Q And it provides in that contract
that Mr. Stern's manager gets 10 percent of

what gets paid to Mr. Stern.
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A Yes.

Q And that was what Sirius agreed
to

A Yes.

Q Mr. Karmazin, I'm correct, am I

not, that Sirius and XM have proposed to
merge?

A Yes.

Q And Sirius and XM expect
substantial cost-savings to be realized should
that merger be approved.

A Yes.

Q And you expect that some of those
cost-savings would occur during the first year
after the merger is consummated. Is that
right?

A I'm not really in a position of
being able to comment on that. We have not,
based on anti-trust lawyers, been able to talk
with XM about the synergies, because that
would give us information about each other's

company, so a third-party has been retained
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purpose of identifying those

synergies, and the years in which those

synergies would be gotten. So I'm just not

able to

tell you that -- I believe there are

substantial synergies, but I cannot tell you

how much, and in what years.

Q

Well, recognizing that you haven't

been able to talk to XM about it, it is your

personal view that some of those cost-savings

will occur in the first year after the

consummation. Isn't that right?

A

I believe that there should be

some savings in the first year. Yes, sir.

Q

(Whereupon, SX Exhibit
No. 22 was marked for
identification.)

BY MR. HANDZO:

Mr. Karmazin, I'm going to show

you what we've marked as SoundExchange Exhibit

22. Mr.

look at

A

Q

Karmazin, have you had a chance to
Exhibit 227

I have.
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And is that your signature on the

first page?

A
Q
copy of

A

Yes.
And is this a true and accurate
Sirius' contract with Fox News?

I'm not a lawyer, but you're

asking me about the contract, and the contract

that you've given me is unsigned by Sirius, so

I can't tell you whether or not this is the
contract.
Q Okay. But that is your signature

on the front with the contract approval

signatures?

A

Q

Correct.

And it appears that all of the

contract approval signatures are there?

A
Q
A

Q
A

Yes.

Okay. And Fox News signed it?

I'm sorry?

And Fox News signed that contract?

Well, no, no. Again, you're

relating two different things. You asked me
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about a contract approval form that Fox has
not signed, and then you're asking me about an
attached contract that Sirius hasn't signed.

Q Well, actually, Mr. Karmazin, if
you look at the last page of this document, do

you see a signature by Fox News

representative?
A Yes.
Q Okay. And if you look at the

second to last page, do you see a signature by
Sirius?

A I'm sorry to cause the confusion,
but now - yes, that is the correct contract.

Q Okay. So this is a contract with

A Yes.
MR. HANDZO: Okay. Your Honor,
I'd move the admission of SoundExchange
Exhibit 22.
CHIEF JUDGE SLEDGE: Any objection
to Exhibit 227

MR. WYSS: No objection, Your
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Honor. However, we would --

CHIEF JUDGE SLEDGE: Without

objection, the exhibit is admitted.
(Whereupon, SX Exhibit
No. 22 was admitted.)

MR. WYSS: Your Honor, we would
move for protection under the confidentiality
order for this contract. It is a highly
competitive, sensitive document that will be
of serious concern to the company if it were
made available to our competitors.

Your Honor, if I could amplify
that, as well. There is a specific
confidentiality provision, which requires us
to keep the information in this confidential
on behalf of the other party. And, of course,
what we pay, how we pay, all that sort of
stuff would tell our competitor exactly what
they would need to know to bid against us.

CHIEF JUDGE SLEDGE: Any
objection?

MR. HANDZO: No objection, Your
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Honor.

CHIEF JUDGE SLEDGE: Without
objection, the motion is granted.

MR. HANDZO: Your Honor, before
everybody leaves the room, I wasn't actually
going to -- I want to get the document into
evidence. I wasn't actually going to ask
questions about it, that would require
everyone to leave. May I proceed, Your Honor?

(Whereupon, SX Exhibit
No. 23 was marked for
identification.)

BY MR. HANDZO:

Q Mr. Karmazin, I'm going to show
you what we've marked as SoundExchange Exhibit
23. Mr. Karmazin, is that your signature on

the first page?

A It's my authority, yes.

Q Okay. So it's signed under your
authority?

A Yes.

Q Okay. And is this the agreement

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

between Sirius and NASCAR?
A It appears to be. Yes, sir.

MR. HANDZO: Your Honor, I'd move
the admission of SoundExchange Exhibit 23°?

CHIEF JUDGE SLEDGE: Any
objection?

MR. WYSS: No objection, Your
Honor. At this point, however, we would move
for treatment of this exhibit under the
confidentiality order based on the same
reasons I gave before, plus one I neglected to
give, which the information in here not only
would be useful to our competitor, but it
would be useful to other program suppliers who
want to know how much we're paying, and what
the terms are, so they can try to use them
against us in future negotiations.

CHIEF JUDGE SLEDGE: Any objection
to the motion to apply the protective order?

MR. HANDZO: No, Your Honor.

CHIEF JUDGE SLEDGE: Without

objection, the motion is granted. Mr. Wyss,

354
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I can understand your applying the protective
order, though for 15 years I held court in
Taladega, Alabama. I'm impressed by these
figures.

(Laughter.)

MR. WYSS: Your Honor, I
apologize. I think I jumped up and made my
motion before you actually ruled on the
admission of the exhibit, so to have a clear
record, I apologize for that.

CHIEF JUDGE SLEDGE: Thank you.
And I didn't keep up with that. Exhibit 23 is
admitted.

(Whereupon, SX Exhibit
No. 23 was admitted.)

MR. HANDZO: Thank you, Your
Honor.

(Whereupon, SX Exhibit
No. 24 was marked for
identification.)

BY MR. HANDZO:

Q Mr. Karmazin, I'm going to show

356
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you what we've marked as SoundExchange Trial
Exhibit 24. You can probably anticipate my
next question. Is that your signature on the
contract approval form?
A Yes, sir.
Q And is this the agreement between
Sirius and the NBA?
A Let me just get the -- yes, sir.
MR. HANDZO: Okay. Your Honor, I
move the admission of SoundExchange Trial
Exhibit 24.
CHIEF JUDGE SLEDGE: Any objection
to Exhibit 247
MR. WYSS: No objection, Your
Honor.
CHIEF JUDGE SLEDGE: Without
objection, Exhibit 24 is admitted.
(Whereupon, SX Exhibit
No. 24 was admitted.)
MR. WYSS: Your Honor, I would
move that Exhibit 24 be treated subject to the

Court's confidentiality protections on the
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same grounds that we gave before.

CHIEF JUDGE SLEDGE: Mr. Handzo, I
don't see the term of this agreement is.
Where is that?

MR. HANDZO: Your Honor, I'm not
sure I can find it, but let me just ask the
witness.

BY MR. HANDZO:

Q Mr. Karmazin, is this the current
agreement, currently in effect?

A I don't know.

Q Has there been more than one

agreement signed since you've been at Sirius?

A Possibly, could be.

Q Have you signed more than one
agreement?

A I think -- again, I believe there

could be a new one.

CHIEF JUDGE SLEDGE: Mr. Wyss, do
you know the answer to my question?

MR. WYSS: I don't know. I can

refer to the first page, reflects that this --

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

the first page of the text of the agreement
refers this as first amendment to the
NBA/Sirius Satellite Radio agreement, so there
should be another document, for completeness,
there clearly should be another document that
would put this one in context.

CHIEF JUDGE SLEDGE: So we don't
know if this term is still applicable today,
based on this document.

MR. HANDZO: Your Honor, I would
just note, this is not in the contract itself

being the contract summary. On the first page

CHIEF JUDGE SLEDGE: That's not
part of the contract.

MR. HANDZO: That is correct.
Actually, Your Honor, I apologize. Your
Honor, there's one other thing I would note,
is on the first page of the contract itself,
it says that the effective date is through the
conclusion of the 2007 NBA Finals, and I

believe Cleveland and San Antonio have yet to

358

359



10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

determine the conclusion of the NBA Finals.

JUDGE WISNIEWSKI: Some would say

that, some would not.
(Laughter.)

CHIEF JUDGE SLEDGE: Where is
that?

MR. HANDZO: Your Honor, it's on
the first page, paragraph A-1(a).

CHIEF JUDGE SLEDGE: On the first
page, you've got A-1, there's no subparagraph
under it.

MR. HANDZO: For some reason, Your
Honor, the copy I'm looking at, and I think
the copy the witness is looking at, appears to
be different from the one you have, and I
apologize. I don't know why that is you were
supplied a different copy.

CHIEF JUDGE SLEDGE: This is
marked 25, not 24.

MR. WYSS: Could we get a copy of
25?2

JUDGE ROBERTS: I think 24 is the

360
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first amendment?

MR. HANDZO: That appears to be
correct, Your Honor.

CHIEF JUDGE SLEDGE: I didn't end
up with 24 with that exchange. Do you also do
peas under a shell?

(Laughter.)

COURT REPORTER: Your Honor, is
there now a 24 and 25?

CHIEF JUDGE SLEDGE: No, sir.
There's just 24. And we still do not have any
information that the 24 term makes it
applicable today. Is that correct? Mr. Wyss?

MR. WYSS: Could we get a copy of
25, because it may help us understand exactly
what's going on.

(Whereupon, SX Exhibit
No. 25 was marked for
identification.)

BY MR. HANDZO:

Q Mr. Karmazin, let me just make

sure that I've given you - do you have Exhibit
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2472

A Yes.

Q Okay. Let me also hand you Trial
Exhibit 25, just so we get the record straight
here.

JUDGE ROBERTS: Considering that

24 has been admitted, I'd really like to have

it back.
(Laughter.)
BY MR. HANDZO:
Q Mr. Karmazin, is that your

signature on Exhibit 25°?

A Yes.

Q Okay. And does it appear to you
that Exhibit 25 is the Second Amendment to the
NBA agreement?

A Yes.

Q Okay. And does that appear to you
that 24 and 25 together are still in effect?

A What I don't know is whether
there's a third amendment. So I have no

reason, in looking at the date, I can't recall

362
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one, but I just can't tell you that there
hasn't been a third amendment.
Q Okay. But looking at 25, and this
is how I started all of the confusion, you
would agree with me that Exhibit 25 indicates
that it's in force through the conclusion of
the 2007 NBA Finals?
A That's what it says.
Q Which have not yet concluded?
A Yes.
Q Okay. So that agreement is still
in force, unless there was some third
amendment. But you don't know there is one.
A Correct.
Q Okay.
CHIEF JUDGE SLEDGE: We don't have
a 25.
JUDGE ROBERTS: I do.
CHIEF JUDGE SLEDGE: You've got
2572
(Laughter.)
MR. HANDZO: Your Honor, I move
363
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the admission of SoundExchange Trial Exhibit
25.

CHIEF JUDGE SLEDGE: I have a
motion pending that I haven't ruled on because
I can't determine --

MR. HANDZO: My apologies.

CHIEF JUDGE SLEDGE: -- if it's a
current contract.

MR. WYSS: Your Honor, the only
thing I can --

CHIEF JUDGE SLEDGE: If 25 is
established to be current, how can I determine
that 24 is current?

MR. WYSS: 24 has on its front,
Your Honor, a contract end date --

CHIEF JUDGE SLEDGE: That's not
part of the contract.

MR. WYSS: -- of 2008. Maybe the
witness can shed some light on that.

CHIEF JUDGE SLEDGE: Mr. Handzo, I
think the best solution is to move the clock

forward four minutes, and recess for the day.

6/6/2007 HEARING - Vendetti, Cook, Masiello, Karmazin (2006-1)

And, hopefully, by tomorrow counsel will be
able to establish whether this is a current
contract, so that I can rule on the pending
motion on whether to apply the protective
order to 24.

MR. HANDZO: Very well, Your
Honor, and I apologize for the confusion.

CHIEF JUDGE SLEDGE: We'll recess
until 8:30 in the morning. I'm sorry, 9:30.

(Whereupon, the proceedings went

off the record at 4:56:24 p.m.)
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request confidential treatment.

CHIEF JUDGE SLEDGE: Any objection
to applying the protective order on this
exhibit?

MR. HANDZO: No, Your Honor.

CHIEF JUDGE SLEDGE: Without
objection, the motion is granted.

BY MR. HANDZO:

Q Mr. Karmazin, I'm going to show

you next what was marked as Sound Exchange

Trial Exhibit No. 27.

(Document handed to witness
(Whereupon the aforementioned
document was marked Exhibit No. SX
27 for identification)
MR. HANDZO: Have you had a chance
to look at that document?
WITNESS: Yes, I have.
BY MR. HANDZO:
Q And is that the agreement
currently in effect between Sirius and Howard

Stern?

6/7/2007 HEARING-Karmazin, Smith, Wilsterman, Coleman and Cohen

A 112, which is the company that
provides Howard Stern's services.

Q Is it through the agreement with
112 that Sirius obtains Howard Stern
programming, right?

A Yes.

Q And I'm sorry, you may have stated
this, but this is currently in effect?

A Yes.

MR. HANDZO: Your Honor, I'd move
the admission of Sound Exhibit Trial Exhibit
No. 27.

CHIEF JUDGE SLEDGE: Any objection
to the offer of Exhibit 27?2

MR. WYSS: No objection, Your
Honor .

CHIEF JUDGE SLEDGE: Without
objection, the exhibit is admitted.

(Whereupon the aforementioned

document previously marked Exhibit

No. SX 27 for identification was

admitted into evidence)
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MR. WYSS: Your Honor, at this time
we would move for confidential treatment of
this exhibit based on the same grounds
advanced previously.

CHIEF JUDGE SLEDGE: When does it
expire?

MR. WYSS: 2010, Your Honor.

MR. HANDZO: Your Honors, for the
record, at page eight you will see a term
provision. And that shows a start date, which
is January 1, 2006, and then the term says
five years from the show start date.

CHIEF JUDGE SLEDGE: Any objection
to the motion?

MR. HANDZO: No, Your Honor.

CHIEF JUDGE SLEDGE: Without
objection the motion is granted.

MR. WYSS: Thank you, Your Honor.

BY MR. HANDZO:

Q Mr. Karmazin, let me ask you to
just turn back to page five of Exhibit 27.

And do you see there a provision

6/7/2007 HEARING-Karmazin, Smith, Wilsterman, Coleman and Cohen

which is headed, consent and fee?

A Yes, sir.

Q And that talks about a payment to
be made by Sirius to Don Buchwald?

A Yes.

Q Don Buchwald is Howard Stern's
agent; is that right?

A Yes.

Q And to your knowledge, Mr.
Karmazin, Mr. Buchwald does not provide any
consulting services to Sirius other than
whatever help he provides in dealing with
Howard Stern; is that right?

A I believe that the consulting is
related to the Howard Stern channels.

Q Mr. Karmazin, I showed you
yesterday, I believe, an agreement that
represented the agreement between Sirius and
Fox News; do you recall that?

A Yes.

Q Sirius' agreement with Fox News is

not an exclusive agreement, correct?
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A Correct.

Q Others can carry Fox News?

A Yes.

Q Including XM?

A Yes.

Q And XM actually does carry Fox

News, correct?

A Yes.

Q Now, yesterday Mr. Karmazin in
direct examination I think you were asked to
update various numbers from your written
testimony. And if I recall correctly you said
yesterday that Sirius had withdrawn its

guidance for the future; is that correct?

A We withdrew some guidance for the
future.

Q And which guidance did you
withdraw?

A Our free cash flow.

Q I just wanted to be clear on
what's been withdrawn and not. So let me show

you what has been marked as Trial Exhibit No.
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28.
(Whereupon the aforementioned
document was marked for
identification as Exhibit No. SX
28)
BY MR. HANDZO:

Q Mr. Karmazin, is it correct that
you participated in an earnings call on May 1,
20072

A Correct.

Q And that was with a number of Wall
Street analysts?

A Well, it was our earnings call,
and everybody is allowed to listen in,
including analysts.

Q And the purpose of that earnings
call was to discuss Sirius' first quarter,

2007, financial and operating results?

A Yes.

Q This is a transcript of that call?
A Appears to be.

Q And it is customary to transcribe
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those calls, correct?
A Yes.

MR. HANDZO: Your Honor, I would
move the admission of Exhibit No. 28.

CHIEF JUDGE SLEDGE: Any objection
to Exhibit No. 28?2

MR. WYSS: Your Honor, is there
some - I don't know whether relevancy, we are
entitled to ask for some proffer as to what it
goes to? In terms of how it relates to the
issues in this proceeding?

I mean it is a public document.
It certainly is there. I just didn't know
whether there was any relevance to our issues
here.

CHIEF JUDGE SLEDGE: Mr. Wyss, is
there no objection?

MR. WYSS: No objection, Your
Honor.

CHIEF JUDGE SLEDGE: Without
objection, the exhibit is admitted.

(Whereupon the aforementioned
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document previously marked Exhibit

No. SX 28 for identification was

received into evidence)

MR. HANDZO: Thank you.

BY MR. HANDZO:

Q Mr. Karmazin, let me ask you to
turn to page seven of this document. And do
you see that you are quoted about two-thirds
of the way down the page?

A Yes.

CHIEF JUDGE SLEDGE: Where are the
page numbers?

MR. HANDZO: Your Honor, the page
number is this kind of grayed out box at the
bottom right. A little hard to see.

BY MR. HANDZO:

Q Now is it correct, Mr. Karmazin,
that the guidance you were giving there was
that you were reaffirming the guidance that
the number of subscribers at your end, 2007,
would be over 8 million?

A Correct.



10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

6/7/2007 HEARING-Karmazin, Smith, Wilsterman, Coleman and Cohen

Q Let me ask you to turn a few pages
more to page nine. And I'm going to direct
your attention first to a question from a
Robert Peck from Bear Stearns. You see the
part of Mr. Peck's question was, whether you
would reiterate your guidance for 2010 of $3
billion of revenue and $1 billion of free cash
flow.

Do you see that?

A Yes.

Q And do you see, a little further
down the page, that you respond to that?

A Yes.

Q And at the end of that response
you say, quote, I think the only guidance that
we are going to give is the guidance that we
have given you, but I can tell you that
fundamentally my viewpoint is that nothing has
changed from my outlook on how I see the
company longer term; you see that?

A Yes.

Q So you were not there withdrawing
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your guidance, were you?

A Which guidance?

Q The guidance that Mr. Peck asked
about with respect to $3 billion in revenue
and $1 billion in free cash flow in 2010?

A I did not affirm that guidance.
If you read that, that does not say that.

Q Well, you confused me a little
bit, Mr. Karmazin.

What you say here is, I think the
only guidance we are going to give is the

guidance we have given you. That's a correct

A That's correct, and that's the 8
million subscribers.

Q And you are saying that you made
that statement in response to a question by
Mr. Peck when he was asking you about 2010
guidance with respect to revenue and cash
flow?

A That's correct.

Q And you expected him to understand
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it even though he asked about 2010 revenue and
cash flow, you were only talking about
guidance with respect to 2007 subscribers?

A Yes.

Q Where in that response do you say
that you are only talking about guidance for
20072

A It doesn't say. Reiterated the
guidance that I gave, and it was very clear
what guidance I had given. And then I made a
statement that said I still felt, or whatever
it was, nothing has changed about my outlook
about the fundamentals. That doesn't mean
nothing has changed about a specific guidance.

Q Sirius had previously given
guidance on 2010 revenue and fees and cash
flow, right?

A At one point we gave a number out
that we believe that we would in 2010 have
certain performance.

Q And in fact if you go back and

look at the question Mr. Peck asked, he said,
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do you reiterate your guidance for 2010; do
you see that?

A Sir, I see the question. I think
I answered what I answered was not reiterating
2010 guidance. There is nothing here that
says that, and certainly that was not my
intent, and I did not reiterate that guidance.

And if we did reiterate that
guidance, sir, we would have probably had to
file a 8K with the SEC. At that time.

Q But you also said at the end of
that paragraph that, quote, nothing has
changed in my outlook on how I see the company
longer term.

A Yes.

Q Was that a correct statement?

(No audible response)

While I'm on this page, Mr.
Karmazin, you will see that in that same
response you discuss NASCAR.

A Yes.

Q And you say unlike a Howard, where

20
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he started on January 9, everybody was signing
up on that day, in the case of NASCAR we think
we're going to see that growth go throughout

the year. Do you see that quote?

Q Now Howard in that case refers to
Howard Stern?

A Yes.

Q And signing up refers to signing
up subscribers; right?

A Yes.

Q And is it correct that what you
were saying there is that you expected to get
new subscribers as a result of NASCAR through
the year, whereas with Stern most of the

subscribers came around the time that he

started?

A No.

Q That's not what you are saying
there?

A No.

Q Howard Stern's show actually began

21
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to air in January of 2006, is that correct?

A Yes.

Q Let me ask you, Mr. Karmazin, to
go back to page two. And Mr. Karmazin, you
say at the beginning there that 2007 is off to
a great start, and quote, we are well on our
way to meeting our 2007 outlook for more than
8 million subscribers at the end of the year,
end quote.

Is that still an accurate

representation?
A Yes, sir.
Q Now, in the third paragraph on

this same page, you talk about some automakers
- Lincoln, Mitsubishi, Audi, Land Rover, and
many making serious standard on additional
models. Do you see that?

A Yes.

Q And then in the next paragraph you
give some figures for the percentages of the
vehicles produced by your OEM partners, that

include Sirius receivers?
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A Yes.

Q It is true that the more cars that
had Sirius receivers installed in them as
standard equipment, the more likely Sirius is

to increase its subscribers?

A It's one of the factors.

Q And that's a fairly important
factor?

A It's a factor.

Q Mr. Karmazin, I'm going to show

you what we've marked as Sound Exhibit Trial
Exhibit No. 29.
(Whereupon the aforementioned
document was marked for
identification as Exhibit No. SX
29)
BY MR. HANDZO:
Q Have you had a chance to look at
that, Mr. Karmazin?
A Yes, sir.
Q And this is an email to you from a

Mary Pat Ryan; is that right?
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A Yes, sir.
Q Who is Ms. Ryan?
A She is no longer with the company,

but she was an executive at that time in the
area of marketing and promotion.

Q Do you know what her title was at
that time?

A I'm sorry, I don't.

Q And just for the record, that time

was December 8th, 2004°?

A Yes.

Q That's the date of this email?

A Yes.

Q Now if you look at the next page,

do you see an email from you to Ms. Ryan?

A No. From me?

Q Yes.

A Oh, I'm sorry. I see that.

Q So you were sending an email to

Ms. Ryan and Mr. Wilsterman?
A Yes.

Q And you asked them for information
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about the impact of having and promoting the
NFL on adding subscribers?

A That's what it says.

Q And the first email on the first
page is Ms. Ryan's response to that question,
right?

A It appears to be.

MR. HANDZO: Your Honor, I'd move
the admission of Sound Exhibit Trial Exhibit
No. 29.

CHIEF JUDGE SLEDGE: Any objection
to Exhibit No. 29?

MR. WYSS: Now objection, Your
Honor.

Could I have just one moment to
check for confidentiality concerns, Your
Honor?

(Pause)

MR. WYSS: Your Honor, could I ask
the witness whether or not - his familiarity
with the document, whether there is anything

that he considers in it to be competitively

25
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sensitive, that would cause him problems
should it be disclosed either to a direct
competitor or to other program suppliers.

WITNESS: Yes. I don't think so.
I do not.

CHIEF JUDGE SLEDGE: Without
objection the exhibit is admitted.

(Whereupon the aforementioned

document previously marked Exhibit

No. SX 29 for identification was

received into evidence)

BY MR. HANDZO:

Q Now, Mr. Karmazin, in this email
Ms. Ryan was replying to you in response to
your question. And I'll direct your attention
to the fourth paragraph of her response.

She was telling you, the
quantitative research of people exiting Best
Buy stores showed that the primary reason for
considering and buying satellite radio was
variety of music, commercial free music, and

receiver features; correct?
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A Can you just direct me to that?

Q Sure, it's -

A Page two, still?

Q No, I'm sorry. It's the first
page.

A So it's a question I'm on?

Q It's Ms. Ryan's response to you on

the first page.

A This memo on the first page is not
a response to me. Not a response to my memo,
the direct memo here.

Q Well, let me ask you, Mr.
Karmazin, let's go back to the second page.
Your email to Ms. Ryan and Mr. Wilsterman is
December 8, 2004, at 9:38 a.m., correct?

A Yes.

Q And then Ms. Ryan then sends an
email to you - that's the first page, right?

A Got it.

Q And that's December 8th, 2004,
later in the day?

A Right.
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Q So you understand this to be a
response by Ms. Ryan to your question,
correct?

A I don't recall the memo, but the
timing looks to be that way. Maybe I can read
the whole thing and then answer that question.

(Witness reviews document)
WITNESS: Okay.
BY MR. HANDZO:

Q It appears to you, does it not,
that she was responding to your question?

A It appears that way.

Q And in the fourth paragraph of her
response, she indicated to you that the
primary reason according to research that
people were considering and buying satellite
radio was the variety of music, commercial
free music, and receiver features; correct?

A It says that, and then it says, in
paragraph five, that the share went up during
our big NFL purchase. So the memo says a lot

of things.
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Q And that is your share of the
market versus XM, correct?

A Correct.

MR. HANDZO: Thank you, that's all
I have, Mr. Karmazin.

CHIEF JUDGE SLEDGE: Mr. Wyss, any
redirect?

MR. WYSS: Very brief, Your Honor.

CHIEF JUDGE SLEDGE: All right,
please.
REDIRECT EXAMINATION

BY MR. WYSS:

Q Mr. Karmazin, referring to Sound
Exchange Exhibit No. 28, that's the transcript
of your earnings call, on page nine, you were
asked questions about what you were saying
about NASCAR adding subscribers and Howard
Stern people adding subscribers, I believe all
at the same time. And I believe your answer
is that no, that's not what I'm saying.

Do you recall that?

A Yes.

29
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Q What are you saying here, just so
we're clear to the court?

A What I'm saying is the fact that
Howard Stern started his show on January 9th.
So we saw a surge of people subscribing from
the time it was announced, all the way through
the following year. So we saw a surge in ~04,
we saw more in ~05, but right before he
started there were a huge amount of people who
went out and bought the product. We were out
of sale. We just sold out of all the product,
because people didn't want to miss the first
show.

So unlike NASCAR, there was no
first show. We run NASCAR races throughout
the season. Our belief is that Howard Stern
adds subscribers to us everyday, so if you
decide you want to buy satellite radio and you
didn't decide to buy it last year, you are
going to buy it next year, and you are going
to make a decision on which os the two

satellite radio companies you want to buy, or
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whether you should buy satellite radio, I
believe Howard Stern will continue to
contribute toward us.

It wasn't that we just got the
contribution the day we started. People may
not have been interested in buying satellite
radio, even though they may have liked Howard
Stern. And a year later they were convinced.

So I wasn't saying that Howard
only got us subscribers the day we started,
and that NASCAR will only get us subscribers
this year.

I believe that as we become more
and more ingrained in the NASCAR arena, not in
the arena, but in that business, that we will
continue to get subscribers from NASCAR.

Q Just one other question.
Yesterday you were asked about the merger, the
announced merger, potential merger between XM
and Sirius, and you were asked questions about
the potential financial benefits that might

accrue if that merger goes through; do you
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recall that?
A Yes.

Q Okay, is the merger a done deal?

A No.

Q Okay, could you - and I don't want
to get into nonpublic confidential information
- but if you could just explain to the court
the public steps that - the hurdles that you
are going to have to jump over before there
can be a merger.

A Your Honors, on February 19th we
announced that we were intending to merge with
XM. That very day I received a call from
Congressman Markey who said to me that he
wanted to hold a hearing on our merger and
would I agree to participate. And since that
period of time, Congress has held four
hearings on our merger. There was a House
Judiciary, a House Commerce, a Senate
Judiciary, a Senate Commerce.

We also had, in order to get the

merger approved, we needed - we need two
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regulatory agency approvals. We need the
Justice Department to make sure the merger is
not anticompetitive, and we need the FCC to
determine that not only is it not
anticompetitive, but the merger is in the
public interest.

So we are in the process of going
through a second request with the Justice
Department. The FCC has not yet accepted our
application, has not put out a public notice
yet. So we have a long process. We're very
early in the game. I had our annual
shareholders meeting right before Memorial
Day, so I guess it must have been about two
weeks ago, and I told our shareholders that I
believe though the merger should be approved
that we have an uphill battle to get it done.

So there is certainly no certainty
to it. I'm optimistic about it, but there is
no certainty.

Q Is there a drop dead date in the

merger agreement?
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A I believe - yes, there is a drop

dead date. And I don't think -

Q Do you know approximately when
that is?
A I think it's in the first quarter

of next year.

MR. WYSS: No further questions,
thank you, Your Honor.

CHIEF JUDGE SLEDGE: Any further
cross by XM?

MR. RICH: No, Your Honor.

CHIEF JUDGE SLEDGE: Anything else
by Music Choice?

MR. FAKLER: No, Your Honor.

CHIEF JUDGE SLEDGE: Anything else
by Sound Exchange?

MR. HANDZO: No, Your Honor.

CHIEF JUDGE SLEDGE: Any questions
from the bench?

JUDGE WISNIEWSKI: I have one.

Mr. Karmazin, has your firm

identified some critical mass of subscribers

34

10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

6/7/2007 HEARING-Karmazin, Smith, Wilsterman, Coleman and Cohen

that you need to turn profitable?

WITNESS: We have not come to a
pure number that says once you get over a
certain amount you become profitable. Because
right now we are counting subscribers two
ways. One is that if you pay $12.95 you are
a subscriber, and if you pay $6.99 to get a
second receiver, you are a subscriber. So
that - the way the accounting works, that
counts as two.

So the revenue is really the key
number that drives whether or not we will be
profitable. So if you work backwards to where
we are today with our cost structure the way
it is today, is that we believe that we will
need somewhere at least 10 million, maybe 11
million subscribers, to where we could be in
this area of EBITDA profitable. If you are
getting into profit in the GAAP term of
profit, we might need to have a number
significantly north of that.

JUDGE WISNIEWSKI: Thank you, sir.
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CHIEF JUDGE SLEDGE: All right,
thank you, sir.

Mr. Joseph.

MR. JOSEPH: Your Honor, my
partner, Mr. Kirby, will call our next witness
and examine our next witness.

CHIEF JUDGE SLEDGE: All right.

MR. KIRBY: Your Honor, Sirius
calls Mr. Terrence Smith.

Whereupon,

TERRENCE SMITH

was called as a witness by counsel for Sirius
and, after having been first duly sworn, was
examined and testified as follows:

CHIEF JUDGE SLEDGE: Thank you,
please be seated.

MR. KIRBY: May I proceed, Your
Honor?

CHIEF JUDGE SLEDGE: Yes.

DIRECT EXAMINATION
BY MR. KIRBY:

Q Good morning, Mr. Smith.
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P-R-0-C-E-E-D-I-N-G-S
9:35 a.m.

CHIEF JUDGE SLEDGE: Please call
your next witness.

MS. ABLIN: Your Honor, Sirius and
XM call Bruce Silverman.

CHIEF JUDGE SLEDGE: All right.

JUDGE ROBERTS: Before that,
SoundExchange had asked for a time count.
SoundExchange has consumed 11 hours 30
minutes. The Services have consumed 12 hours,
30 minutes.
WHEREUPON,

BRUCE SILVERMAN

WAS CALLED FOR EXAMINATION BY COUNSEL FOR XM
AND SIRIUS AND, HAVING FIRST BEEN DULY SWORN,
WAS EXAMINED AND TESTIFIED AS FOLLOWS:

CHIEF JUDGE SLEDGE: Please be
seated.

THE WITNESS: Thank you.

DIRECT EXAMINATION

BY MS. ABLIN:
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1 worked out quite that way.

2 Regrettably, he is not available

3 tomorrow, and I would very much appreciate the

4 opportunity to put him on the stand for both

5 direct examination and cross examination

6 before Mr. Silverman's cross. As I've said,

7 SoundExchange has consented. There is

8 precedent for this.

9 I fondly remember Mr. Bradley

10 interrupting my cross examination of Dr.

11 Brynjolfsson in the webcasting case. But I

12 would, again, ask the Court's indulgence.

13 CHIEF JUDGE SLEDGE: Mr.

14 DeSanctis?

15 MR. DeSANCTIS: We have no

16 objection to that, Your Honor. We discussed

17 it in advance with counsel.

18 CHIEF JUDGE SLEDGE: Mr.

19 Silverman, you are bumped by the President of

20 a big company.

21 (Laughter.)

22 (Whereupon, the witness was
8/22/2007 HEARING--Silverman, Karmazin

1 excused.)

2 We'll recess a few minutes.

3 (Whereupon, the proceedings in the

4 foregoing matter went off the

5 record at 2:10 p.m. and went back

6 on the record at 2:14 p.m.)

7 CHIEF JUDGE SLEDGE: We will come

8 to order. Mr. Joseph?

9 MR. JOSEPH: Thank you, your

10 Honor. Sirius calls Mel Karmazin as its next

11 witness.

12 CHIEF JUDGE SLEDGE: Mr. Karmazin,

13 please raise your right hand.

14 Whereupon,

15 MEL KARMAZIN

16 was called as a witness and, having been first

17 duly sworn, was examined and testified as

18 follows:

19 CHIEF JUDGE SLEDGE: Thank you,

20 please be seated.

21 MR. JOSEPH: Welcome back, Mr.

22 Karmazin.
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THE WITNESS: Thank you.
DIRECT EXAMINATION
BY MR. JOSEPH:

Q Are you still the Chief Executive
Officer of Sirius Satellite Radio?

A Yes, sir.

Q Could you please tell the Court
the purpose of your testimony here today in
the rebuttal phase of the case?

A Well, I certainly would like to
respond to the SoundExchange discussion of
where they equate the value that we pay and
the amounts of money that we pay to branded
non-music content with the issue that's before
here, the SoundExchange theme. I would like
to talk a little bit about the royalties and
the benefits that we receive from this branded
content that we don't receive in this case as
well.

I also would like to talk about
the general value that branded content has

made to our company as well as discussing, you

8/22/2007 HEARING--Silverman, Karmazin

know, the current trends and operations of our
business and I would also like the idea -- the
ability to discuss our pay per use fee, you
know, which we think is very important and the
appropriate way that we should compensate
SoundExchange for the value that they provide
us.

Q Mr. Karmazin, I'm going to ask you
that you be handed a document that has been
previously marked as Sirius Exhibit 62 or SIR
X62. 1I'll ask you to take a look at it, once
you have it.

(Witness proffered document.)
(Sirius Exhibit 62 was
marked for
identification.)
Can you identify Sirius Exhibit 62
for us, sir?

A This is my written rebuttal
testimony along with the exhibits that were
attached to it.

Q And if you'll turn in the main
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text of the testimony to the page after page
14. 1Is that your signature appearing on the
declaration?

A Yes, it is.

MR. JOSEPH: Your Honors, at this
time I would offer Sirius Exhibit 62 into
evidence.

CHIEF JUDGE SLEDGE: Any objection
to Exhibit 62?

MR. HANDZO: No, your Honor.

CHIEF JUDGE SLEDGE: Without
objection, it's admitted.

(Sirius Exhibit 62
marked for
identification was
received in evidence.)

MR. JOSEPH: Your Honor, at this
time, I'd like to seek the application of the
protective order to a few passages and exactly
three of the attached tabbed exhibits. First,
let me identify them and explain why. On page

3, paragraph 5 -- I'll need to improve those
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binders.

Your Honor, I think you're in the
first tab, the first exhibit. In paragraph 5
on page 3 is a discussion of a very specific
provision of the NFL Sirius agreement. That
provision discusses matters that if disclosed
would provide a competitive disadvantage to
Sirius and a competitive advantage to XM. It
is a clause that is also subject for
confidentiality provision in the agreement as
the entire agreement is.

I would note that the letter
agreement in which that's based is already, I
believe, in evidence under the protective
order. On page 5, paragraph 11, there are two
shaded portions. I actually am not asking for
confidential treatment for any part of the
shaded portions except for the number that
appears, subscribers, just following with me
in the one, two, three, four, fifth line,
subscribers agreed upon at the time included

as an exhibit to Mr. Sterns contract by, and

134

10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

8/22/2007 HEARING--Silverman, Karmazin

then there's a number given. I would ask for
the protection of that number in both that
line and then where it appears again in the
next shaded area, a provision, a specific
provision of the Howard Stern contract that
has not been disclosed to the public and it
would provide information concerning the
negotiations and the terms agreed upon that
would be competitively disadvantageous.

On page 7, in paragraph 14, the
material that is in double brackets and shaded
is the discussion of another provision of the
NFL agreement, concerning what the NFL agreed
to provide and for the same reasons as
discussed before, I would ask that that be
under the protective order. And then finally,
with respect to the text of the testimony, in
paragraph 16, the top -- the first bracketed
material discusses provisions in the Sirius
NASCAR agreement and what NASCAR has agreed to
provide, again not disclosed publicly, again,

would provide a competitive advantage to

8/22/2007 HEARING--Silverman, Karmazin

others or potentially a competitive
disadvantage to Sirius if XM knew what it was
getting from NASCAR or what NASCAR was
obligated to provide.

With respect to the exhibits,
Exhibit 43, Sirius, SIR 43 which was the first
tab, is the agreement with the National
Football League. I believe the letter
agreement that was converted into this
agreement is already in evidence under the
protective order. And it is a current
agreement as can be seen in Section 12.1,
where the term is stated and it is subject to
a confidentiality obligation as can be seen in
Section 13.

Obviously, the terms of the -- the
detailed terms of the agreement between Sirius
and the NFL would provide a significant
disadvantage to Sirius if it were to become
known and a significant advantage to XM and
also to other content providers that Sirius

might negotiate with.
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CHIEF JUDGE SLEDGE: As you say
obviously.

MR. JOSEPH: Exhibit 52 is one of
the attached agreements to the NFL agreement
executed at the same time subject to the same
term. And the term is actually -- can be seen
on page 3 of this rights agreement -- I'm
sorry, the promotional rights agreement
subject to the same confidentiality obligation
and I seek confidentiality and protection
under the protective order for the same
reason.

Sirius Exhibit 53 consists of the
-- a contract approval cover letter, but then
an analysis by Sirius comparing the
deliverables that the NFL was to provide under
the contract to what Sirius actually received
in both 2005 and 2006 and of course, the
contract provisions are detailed in that
comparison, the obligations of the NFL and a
letter confirming that the NFL had fulfilled

its obligations of date November 22nd, 2006
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within the past year regarding the obligations
in 2006, which, excuse me, itself included a
discussion of what the NFL was providing under
the agreement and also not a document that has
been made public, also a document that would
disclose substantial information concerning
the relationship between Sirius and the NFL.
That concludes the material that I would ask
be subject to the protective order.

CHIEF JUDGE SLEDGE: Any response?

MR. HANDZO: No objection, your
Honor.

CHIEF JUDGE SLEDGE: Without
objection, the motion is granted.

MR. JOSEPH: Thank you, your
Honor .

BY MR. JOSEPH:

Q Now, Mr. Karmazin, can you
identify for the Court generally the different
kinds of rights and benefits Sirius obtains
from its non-music programming deals?

A We get advertising revenues as
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part of that branded content. We get
exclusivity as part of the agreements. We
also get association with the branded content
which provides us with great advantages and we
also get a substantial amount of promotional
value as well.

Q Let's start with the first thing
you mentioned, advertising revenues. In
paragraph 22 of your written rebuttal
testimony, you talk about the value to Sirius
of advertising on its non-music channels. Is
that a substantial value?

A Yes. I started in November of
2004. In that year we got about just under a
million dollars of advertising revenue. The
following year which was the first year where
we announced Howard Stern, that number went to
$6 million and last year which was the first
year that included Howard Stern that number
was about $30 million.

Advertising is a second stream of

revenue. We think that having the two streams
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of revenue are important and that number is
going to be more important in the future as
our number of subscribers grow.

Q To what do you attribute the
growth in advertising revenues that you've
just described?

A Well, I think it is from a number
of things, including the fact that we added
all of this branded content. We also along
with the content that we've gotten, we've
gotten advertisers that came along with it.

So as an example, in the case of Howard Stern,
CBS had announced that they did well over $100
million a year in advertising revenue from
Howard Stern before he left, and we were able
to pick up an awful lot of the advertisers who
were part of the Howard Stern Show at that
time.

The same thing happened with
NASCAR, that when we secured the rights for
NASCAR, Home Depot and Nextel Sprint were part

of the advertisers that were associated with
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it and we managed to pick up those
advertisers. In the case of the NFL, General
Motors was an important advertiser on
football. And even though they were a partner
and an investor in XM, we also picked up them
as an advertiser.

The same thing was true of Martha
Stewart and all of our other branded content.

Q Couldn't you also put ads on your
music channels?

A No, and I say that emphatically.
We are a pay service. We charge $12.95 that
the music that we play is available on free
radio. 1In order for us to distinguish
ourselves and for us to be able to charge the
$12.95, we believe that we need to have that
be commercial free.

Q When you evaluate non-music
content deals and the price that you have to
pay for non-music content, how do you consider
the advertising revenues that you may obtain?

A Yeah, an important part of our

141

8/22/2007 HEARING--Silverman, Karmazin

process in making a determination on what
content to ad and what to pay for it is a
decision on whether or not we are going to
offset some of the rights fees that we're
paying in the form of advertising and, you
know, as an example, when we were talking to
Martha Stewart about joining our service, one
of the things that Martha offered was that she
has a magazine that sells advertising and that
her sales department would contribute
advertising dollars towards Sirius and that
contributed toward how much money we paid for
a Martha Stewart show.

Q And you also mentioned the
importance to Sirius of exclusivity. How
important to Sirius is exclusive programming?

A Well, you know, I've been around
the business --

CHIEF JUDGE SLEDGE: Perhaps
before you answer that, you should tell us
what exclusivity means.

THE WITNESS: Well, exclusivity is
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defined as having something that either nobody
else has of it's limited to who else has it.
So as an example, some of our content is
exclusive to where it's just on Sirius and
it's not on any other -- it's not on XM as
another satellite service. It's not on
terrestrial radio. You know, it's not
available in other forms. Some of it means
that we have exclusivity as it applies to XM.

Some of it would mean that we have
exclusivity as it applies to terrestrial
radio. You know, so as an example, your
Honor, our deal with the NFL is a deal that
provides us exclusivity to XM but you can get
the NFL on television and you can get the NFL
on radio but we also have in the case of the
NFL, things that are not available in other
formats. So we're broadcasting 32 different
versions of the game each week, as compared to
where terrestrial radio might be only doing
the Washington Redskins here in town.

In the case of NASCAR, whereas we

8/22/2007 HEARING--Silverman, Karmazin

have exclusivity, again, in satellite radio,
and some terrestrial radio stations air it,
they don't have the ability to broadcast the
10 channels that we do which communicates
between the driver and the pit crews for those
particular channels.

In the case of Howard Stern
exclusivity means that Howard cannot do
anything else in the audio entertainment, that
his services are exclusive to Sirius. So for,
you know, my career, exclusivity has always
been something that you would seek to get
because particularly in a pay service where
the only way people are going to get it is if
they pay for it and they don't want to pay for
something, if they can get it for free. So
having exclusive content is very important and
one of the benefits that we get from this
branded content.

CHIEF JUDGE SLEDGE: In light of
your answer, I would suggest that perhaps

you're required to, in answer to Mr. Joseph's
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questions, an exclusivity would have to apply
separately to each agreement since exclusivity
means a different thing for each agreement
that you have.

THE WITNESS: I think you're
accurate. I mean, I know you're accurate that
the exclusivity varies with each of our deals.
But the general sense, even if we have
exclusivity only to XM or only to terrestrial
radio, you know, will have great value and I
was responding to the fact that what values
they create. Now the amount of the value will
differ based on the exclusivity limits.

BY MR. JOSEPH:

Q And Mr. Karmazin, would the amount
you would pay for any given content vary with
the amount of exclusivity that you get?

A Sure. As a matter of fact,
somewhere in my written testimony I pointed
out in the case of one of our important
content partners, that we have an exclusivity

and if, in fact, they didn't honor that
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exclusivity, there would be a very, very
substantial reduction in the rights fee that
we pay to that particular partner. And I
think I can find it.

Q I think that's -- is that
paragraph 5, you're referring to, sir?

A Yes, it is.

Q Happily, we won't need to break
down different degrees of exclusivity any
further because I'm going to move on to ask
about brand association. Mr. Karmazin, why is
it important for Sirius to sign deals with
well-known brands?

A Well, I think it was, you know,
very important for Sirius. We were a company
that started service in 2002. People did not
know what satellite radio was or most people
didn't know what satellite radio was and they
certainly didn't know what Sirius was.

So the opportunity for us to
partner with these well-established brands

were very, very important for us to be able to
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show our credibility to the consumers that you
know, we had the NFL. So they didn't know
about Sirius, but they certainly new about the
NFL. We were able to capitalize on
associating ourselves with the number one
radio personality, you know, in the United
States, Howard Stern.

They may not have known Sirius and
whether or not they liked him, listened to
him, they heard of and knew Howard and the
fact that Howard, you know, is part of Sirius,
gives us a whole bunch of credibility and the
same thing was true about all of our other
content.

I don't think it's important or I
think brands are important. You know, if Coca
Cola was -- doesn't need to have their brand
enhanced by being associated with the NFL
because Coca Cola itself is a very established
brand. But in the case of Sirius, which was
a start-up company with no credibility because

nobody knew it, having the association with
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these brands, were absolutely critical for us.

Q Mr. Karmazin, do you reduce other
costs by signing deals with well-known brands?

A Well, yeah. I mean, obviously,
one of the things that you know, particularly
since I've joined the company, is that you
know, my goal is to make this company a
profitable company and that if, in fact, I'm
able to reduce my advertising or promotional
costs and able to do that because I have the
benefit of the brand to speak for us, we save
money in that regard as well.

Q Is the benefit of association with
well-known brands limited to the relationship
with the public and possible subscribers or
other members of the public?

A Well, you know, it certainly was
very important with the public but, you know,
at the stage we got involved, almost equally
important was the affiliation with those
brands with our OEM partners. That our

relationship with the Ford Motor Company and

147

148



10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

8/22/2007 HEARING--Silverman, Karmazin

our relationship with the Chrysler Corporation
were due for renewals and the fact that we
were able to come to them with content like
NASCAR, Howard Stern and the NFL was very
important insofar as providing us with the
credibility that we were prepared to bring to
them these important brands.

You know, if you think about when
people are driving in their car, you know, the
heaviest time of the day that you drive in
your car is morning drive time. It's
generally, you know, considered somewhere in
the 6:00 to 10:00 in the morning, Monday
through Friday, and well, the number one radio
personality is Howard, so if, in fact, the car
companies are interested in pleasing people
when they're in the car the most, th ability
to have that was very important.

NASCAR is content that our
partners were deeply involved in, the Ford
Motor Company, you know, Dodge. Not only, you

know, do they advertise there, they sponsor

149

8/22/2007 HEARING--Silverman, Karmazin

vehicles in NASCAR and the NFL was an
important brand so when we talk to our OEM
partners about what role satellite radio could
have in the car, you talk about making the
driving experience better if, in fact, you
have Sirius as part of your service and
enhancing our content with these established

brands secured us, in my opinion, renewals

with all of our content -- with all of our OEM
partners.
Q Did it have an impact or did your

affiliation with well-known brands have an
impact on financial markets?

A Yeah, I mean, again, you know, the
company was a new company even though, you
know, it was established seventeen and a half
years ago. You know, we got our first
subscriber, that the idea of Wall Street may
not have had a bunch of credibility in Sirius
and they might not have known Sirius but they
certainly knew of the success that Howard

Stern had.
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You know, I was part of Howard
Stern's company when we took Infinity public
in 1986 and Howard was a big driver of that in
the capital markets. Certainly Wall Street
knows about the popularity and appeal of the
NFL and how successful it is. They know the
same thing about NASCAR. So those were
obviously important benefits as well.

Q Now, what --

A I guess I should say one other
thing. I'm not sure I should but --

Q Sure.

A -- I will tell you that I was a
competitor and I think I mentioned it in my
direct testimony to Sirius back in those days,
and I've said this publicly before. I don't
think I did it in direct testimony, that the
reason that I considered coming to Sirius was
because of the fact that they had made a
commitment to the NFL and Howard Stern because
that was important, in my opinion, as a radio

executive, to think that this company had a
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chance of becoming profitable because of
making those kind of commitments.

Q Now, what brand use or trademark
rights does Sirius get in its non-music
content deals?

A That will vary as well, your
Honors. But we are, you know, an official
sponsor of the NFL and we are able to put the
NFL logo and the logos of all of the teams in
our promotional material. So if you were to
go into best buy, you know, you would see a
standup display that would incorporate you
know, the NFL. We also have put the NFL on
some of our radios, so that when a consumer is
going into Best Buy or Circuit City to buy a
radio, they will see the NFL brand attached to
our product.

The same thing is true with Howard
Stern, you know, that there is their blow-up
point of sale material as well as NASCAR and
some of our other branded content.

Q When you say the blow-up, what are
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you referring to?

A Okay, I'm sorry. That I'm
thinking in terms of a life size standup
display that is at the point of sale, pointing
out to them, "This is where satellite radio is
sold and this is where Sirius is sold and that
this content is available on Sirius". So
those standups are major retailers.

Q Did you get the right to use Fox

News trademarks in your deal with Fox News?

A Yes, we did.
Q And why was that important?
A Well, Fox News was important for a

number of reasons. We had other news channels
that were on but Fox was the cool brand. The
other thing was that it was out judgment at

the time that we were covering the blue states
pretty well with Howard and hadn't done quite
as good in amassing content that would appeal
to the more conservative side and some of the
red states. And Fox News was an important

addition for us to get as well.
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One of the other things was that
in the case of Fox News, your Honor, that's
not exclusive to us because XM has it as well.
And one of the reasons we wanted Fox News was
we didn't want XM to benefit from having Fox
and us not have it. So in part, we did it for
defensive reasons as well, but also the
reasons that I had mentioned about of the
popularity of the brand and where it's most
popular.

Q Now, does Sirius get any direct
promotional benefits from its non-music
content deals?

A Sure. You know, again, you know,
we have a lot of branded content that's on and
I know Howard is getting a lot of attention,
that you know, Howard Stern has been on you
know, David Letterman show promoting Sirius.
He had a full hour on Larry King. He was
featured on 60 Minutes. He was on the cover
of virtually all the major magazines. He's

been, you know, on the front page of the New
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York Times when the deal was announced. You
know, we got a great deal of promotion from
Howard Stern to say nothing about the over
$100 million that CBS sued Howard and us for
that Howard was promoting on CBS' channels,
where his audience was listening and they
valued that air time at over $100 million.

The same thing, you know, is true
about what we get at Superbowl, what we get
from the NFL. Many of the teams are putting
our logos up on the scoreboards. Game Day
magazine which is distributed or sold at the
stadiums, have ads that they provide us as
well. So you know, getting promotion is an
important consideration that we give when
we're making a decision on what content to
add.

I have a good example in the music
area to where we did it. We had a channel on
Sirius that was called Vacation. And what
that channel was, was a sort of upbeat music

channel aimed at people who were going on
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vacation, so you would listen while you were
driving because it had the kind of music that
you might want to hear while you're going on
vacation.

And it was an okay channel, but
our programming people thought that if, in
fact, we were able to brand it and do
something with it, we would get more value.

So we entered into an arrangement with Jimmy
Buffet, and Jimmy Buffet, we paid Jimmy Buffet
for putting on this channel. We rebranded the
channel Margaritaville. So instead of it
being called vacation, it's called
Margaritaville.

Jimmy Buffet is an important part
of it and as it applies to the promotion, if
you were to see Jimmy Buffet in concert, on
the stage, you would see a Sirius logo and you
would see Jimmy talking about Sirius at all of
his concert appearances. And that's all
factored into the price that we pay to Jimmy

Buffet for the content. So you know, the
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promotion is a very important part of what I
think about when we're going to add content.

Q Let's turn back to the non-music
content deals. Does Martha Stewart provide
promotion to Sirius?

A Sure. You know, Martha Stewart on
her -- in her magazine, you pick up an issue
of Martha Stewart's magazine, I can't speak
for it being in every issue, but Martha
Stewart will be talking about Martha Stewart
radio and she will be promoting her show on
Sirius. She has a syndicated television show
that is on in 200 markets. One of the shows
that stands out that she did was she showed
people how to install Sirius radio in their
car.

Martha Stewart at the stove in one
of her sets has a Sirius satellite radio
there. So, you know, not only is she talking
about us when she's making personal
appearances, but she's promoting us on these

other vehicles. Her website also includes
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promotion for Sirius.

Q Now do all of these brand and
promotional benefits factor into the amount
Sirius is willing to pay and does pay in its
non-music content deals?

A Yeah. I mean, as I said, you
know, it's all part of the price. I mean, you
know, if I could sit there and save, you know,
$10 million and so far as a rights deal, to
save it in advertising, then it's therefore,
more valuable for me to have that kind of
content than it is to have to spend that money
on advertising.

I also believe, you know, that
when the NFL is promoting Sirius and Martha
Stewart is promoting Sirius, there's a great
deal more credibility in that than if Sirius
promotes Sirius. You know, people are sort of
used to seeing advertising, you know, whereas
if in fact, somebody else is doing it, I think
it enhances the value.

Q Now, we've been talking about the
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brand value of non-music content. Doesn't
music have brand value?

A Well, music is valuable, so I'm
not suggestion music is not valuable, but I
don't think, you know, of music as a brand.

I mean, I think of -- if you say
entertainment, you know, I think entertainment
is not a brand or sports is not a brand. So

I think generically you know, the word "music"
is not a brand.

There are some amazing brands you
know, within, you know, the roster of the
music companies. I mean, obviously, you know,
there's some terrific brands, but the idea of
in my way of thinking, you know, is the word
"music" a brand, I would tend to think not.

Q Let's talk then about those
artist's brands you mentioned. Does Sirius
get the right to exploit those artist's brands
as brands, in other words, to promote them or
use their trademarks by virtue of the sound

recording performance license that's being
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priced in this proceeding?

A Yeah, no, I mean, I think I
mentioned the difference in my opening
statement. I mentioned the advertising that,
you know, our branded content gives that
SoundExchange is not giving us. I mentioned
the exclusivity which we don't get from
SoundExchange and I also mentioned the
association with the brand which we don't get
either. You know, that you know, we don't get
to use any of the names of the brand.

We can't use them in our
commercials without paying them extra money.
We don't get them mentioning us on their
concert tours. You know, we're not receiving
any of the promotional value or associations
with those artists. We do get to play them
and I'm not underestimating that. That's
important, we like to play that music. But we
don't get the same kinds of things that we get
from our non-music branded content.

CHIEF JUDGE SLEDGE: Well, the
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music and non-music is the same. You can't
use non-music brand unless you pay it and you
can't use music brand unless you pay it.

THE WITNESS: Right, but we're
saying that as part of whatever we pay
SoundExchange we don't get any of those
benefits.

CHIEF JUDGE SLEDGE: Again, it's
the same music and non-music. If you strike
an agreement with a content provider, any of
the examples you gave, if you don't include
the right to use the brand and pay for it,
then you can't exploit it and the same with
music. If you pay only to play the music,
then that's the only right you get. If you
don't pay to use the brand, then you can't use
the brand.

THE WITNESS: Well, you're right,
your Honor, I don't --

CHIEF JUDGE SLEDGE: So they're
the same, aren't they?

THE WITNESS: Well, no, I think
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what I'm saying is that when we do a deal with
those other content partners, included in the
price of those deals are these exclusivities
promotion and other things. When we do a deal
with SoundExchange, included in that rate that
we're paying we don't get any of those
benefits. We then have to go out and spend
extra money on top of that, which we've done.

So we have on -- I'm sure you'll
all be happy to know that on September the
7th, we're going to start a Grateful Dead
channel and it will be, you know, 24 hours,
seven days a week Grateful Dead. We had to
pay extra on top of what the rate is for
SoundExchange for that. The same thing is
true in Siriusly Sinatra. The same thing is
true in Elvis, is that it's a cost that's on
top of the fee connected with the
SoundExchange.

CHIEF JUDGE SLEDGE: And that's
your choice, isn't it? It's on top of the fee

if you do an agreement with them that doesn't
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include the sound recordings. If you do a
deal with them that includes the sound
recordings, then you're not using the license.
It's a voluntary license and therefore, you're
not paying the royalty rate.

THE WITNESS: Well, if what you're
saying is that if we didn't have a license
with SoundExchange, we would negotiate with
each of the people individually to do that?

CHIEF JUDGE SLEDGE: Yeah.

THE WITNESS: Yeah, that's not my
understanding of what the Congress, you know,
had originally intended insofar as the
compulsory license, but, you know, I mean,
this is way over --

CHIEF JUDGE SLEDGE: I think you
could use the license or not use the license
for any music content you want to.

THE WITNESS: But I need to use
the license, your Honor, for numbers of
reasons, not the least of which is -- I'l1l

give you a great example, is that we have
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Radio Disney. That's one of our channels, and
Radio Disney has music on it. So that in
order for us to carry Radio Disney, we need to
have a license fee to be able to cover the
music that's played in Radio Disney.

CHIEF JUDGE SLEDGE: We're saying
the same thing.

THE WITNESS: I guess if we're
saying the same thing, that's good.

CHIEF JUDGE SLEDGE: And it seems
to me that saying that you're saying that
there is no difference between music and non-
music as for what you contract for and what
rights you get as a result of what you pay
for.

THE WITNESS: I don't think I'm
saying that, okay, and I don't mean to be
stubborn about it. I think what I'm saying is
that as I understand this proceeding, that
this is a proceeding that is part of
SoundExchange and how much money they should

get for a compulsory license, and not --
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CHIEF JUDGE SLEDGE: Which is
important to add right there, which applies
when you do not have a voluntary agreement
with that artist.

THE WITNESS: But we need to have
a compulsory license even with those artists
where we have an agreement on because a lot of
those agreements don't cover the rights that
SoundExchange has. They're incremental so
that when we go to Frank Sinatra's family, we
have to still pay or we're still paying a
royalty to SoundExchange, we're paying them
for rights that SoundExchange has not given
us. They're incremental to that.

CHIEF JUDGE SLEDGE: Let me see if
I can -- that's the same thing I said. Let me
see if I can --

JUDGE ROBERTS: Mr. Karmazin, I
think your argument would be more persuasive
if you were telling us that when I pay a
contract price to NASCAR for example, and I

get the NASCAR product and I also get all this
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promotional value from NASCAR, I pay the same
price to SoundExchange and all I get is the
content but I don't get the promotional value.
And you're not paying the same price to
SoundExchange that you're paying for NASCAR or
for Howard Stern or for other non-music
services, correct?

THE WITNESS: No, you're saying --
I'm saying right now that you know, some of
our content we pay less money than we pay
towards SoundExchange. I mean, we have a lot
of non-music content on our channel. Some of
our more expensive content is more than we are
currently paying to SoundExchange, and the
reason is for the reasons that I've given you.
Again, you may not feel they're good answers
and I think they're good answers as a
businessman, that the reason that I'm willing
to pay money for Howard Stern is because I
have exclusivity.

I don't get exclusivity from the

music business that you can hear music on
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terrestrial radio, you can hear music in a lot
of places. I don't get exclusivity. So
therefore, if the music industry was saying,
"Do you know what, we're going to take music
off of all of these other places and only put
it on Sirius, we'd like to enter into
negotiations for that", then they could sit
there and talk about Howard Stern kind of
money. But if, in fact, you're saying that,
"We're going to give you the same thing that
terrestrial radio has, the same thing that HD
radio has, the same thing that On and On has,
okay, and you want me to pay the same amount
of money that I pay for exclusivity, it
doesn't sound right. If, in fact, if and when
I pay, you know, Howard, Howard is going on
and promoting Letterman. If when I gave
SoundExchange that money, they had the Rolling
Stones promoting on David Letterman, Sirius,
then I would say, yeah, I mean, that's a
pretty good argument for why the money should

be the same but we're getting different things

8/22/2007 HEARING--Silverman, Karmazin

from SoundExchange than we're getting from
these content partners. And that was sort of
what I was trying to -- the point that I was
trying to make.

CHIEF JUDGE SLEDGE: That's the
reason we're having some confusion with what
you're saying is because in your statements
and answers to questions that Mr. Joseph,
you're not making a distinction of the
different rights that you're talking about.

THE WITNESS: I believe that in my
written testimony I have provided you with
examples of the types of rights. And if you'd
like, you know, I'd be happy to start going
through some of them as I can recall them and
happy to try to give you more color on it if
I haven't done a good enough job on it. But
you know, as I said, you know, Howard Stern
allows us, you know, to use his photograph at
point of sale, you know.

He is exclusive to us. He is

going out promoting us on other venues,
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calling attention to us. You know, he is, as
I said, unavailable anyplace else, so you
know, those are -- we can run advertising
during that Howard Stern show and not
disadvantage ourselves because Howard is not
available for free with commercials.

You know, that if Howard were
available for free, then how could we be
charging for it. You know, so again, I was
trying to give you just sort of a snapshot of
the generalities. If, in fact, there's more
specifics, I'd be happy to try to answer them.

BY MR. JOSEPH:

Q Mr. Karmazin, just curious, do you
happen to know whether Dr. Pelcovits is saying
that you should actually be paying the same
for your non-music programming where you get
all these additional rights as you do for your
music programming where you don't get all
these additional rights?

MR. HANDZO: I'm just going to

object. This testifying about what Dr.
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Pelcovits is thinking or saying, I mean,
whatever Dr. Pelcovits has said is in the
record and it's not --

MR. JOSEPH: I'll withdraw the
question.

JUDGE ROBERTS: Before you ask him
the next question, Mr. Joseph, Mr. Karmazin,
you mentioned exclusivity and actually that
was probably the biggest question I had for
you. And I'm looking at page 1 of your
testimony. And in paragraph 2, in the bullet
points, the very first bullet point, you say
that you're providing testimony on the value
of non-music audio content that listeners
cannot obtain anywhere else.

What is the value of music content
that listeners can't provide anywhere --
cannot be --

THE WITNESS: Can't obtain, your
Honor?

JUDGE ROBERTS: Yes, can't obtain

anywhere else.
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THE WITNESS: Well, I'm not sure,
your Honor, that there is any music content
that we get from SoundExchange that can't be
provided by anyone else. In other words, we
do things to the music and maybe those things
might be unique, but it is nothing that
SoundExchange gives us that can't be found
anywhere else.

So as an example, if we have a
channel that you know, plays a certain type of
music, there's nothing that precludes any
terrestrial radio station or HD radio station
from playing that same music.

JUDGE ROBERTS: Let's explore that
a second. You're from the New York area, yes?

THE WITNESS: Yes.

JUDGE ROBERTS: What radio station
can I turn on in the New York area where I'm
going to get New Wave music all the time?

THE WITNESS: Well, let's assume
for this argument okay, there's none, okay,

because it --
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JUDGE ROBERTS: As a radio man,
I'm asking you.

THE WITNESS: Well, no, I'm saying
there's 120 radio stations including suburban
stations and college radio stations that are
available, so I believe there are stations
that can get it, WFUV in Fordham University.
I mean, there are stations --

JUDGE ROBERTS: That I could get
it all the time.

THE WITNESS: But let me take the
argument, because I'm not an expert on every
radio station in New York but let me say this
to you, there's nothing that stops any radio
station in New York City that believed there
was a market or a business opportunity,
nothing stops them from doing exactly what you
said. The fact that no one has done it --

JUDGE ROBERTS: That may be true,
but I'm really more concerned not with what
people might do or could do as what they are

doing.
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THE WITNESS: But they have the
ability to do it. In other words, I don't
have an exclusivity that says, "Okay,
SoundExchange as part of this agreement is
saying we have the rights to be exclusive for
New Wave music". We're not getting that
right.

JUDGE ROBERTS: Well, you may not
have de jure exclusivity, but don't you have
de facto exclusivity?

THE WITNESS: ©No, because if I was
in terrestrial radio and I believed that
instead of playing rap music, okay, there is
a better audience for playing that, in 30
minutes, as long as it takes me to take those
CDs, you know, that SoundExchange provides the
radio station, I can change that format. I
can change that format any time I wanted to.

JUDGE ROBERTS: Maybe you can do
that, but my question again to you is, is that
actually happening in the instance of the New

York area? And I grew up outside the New York
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area and I'm pretty sure that there -- and
when I drive through there all the time, there
is no radio station that I can turn on and get
New Wave music all the time.

THE WITNESS: So let me -- since
you mentioned New York, let me give you a
great example. CBS radio goes through a
management change. They decide that there's
an oldies station, so you must have heard of
WCBS FM if you're from New York, right? It
was an oldies radio station.

They said, "Do you know what, we
don't like the demographics of this any more.
So we're going to take that station off the
air and we're going to replace it with a
station that we're going to call JACK".

JUDGE ROBERTS: It happens all the
time.

THE WITNESS: Okay, and by the
way, and by the way, that station now has
come back. WCBS FM is now back as an oldies

station. 1It's a different oldies station. So
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the point being that there is, you know, 200
plus markets in the United States. So if New
Wave music -- I've spent some time in Los
Angeles. There's a station called KROC, you
know, in Los Angeles. They play a lot of New

Wave music. HTZ plays a lot of it. But the -

JUDGE ROBERTS: 1I'll have to
remember that next time I'm in Los Angeles.

THE WITNESS: Well, okay, good,
but the sense for me is that in this
proceeding, what we're saying is what is
SoundExchange giving us? And all I was trying
to do was to differentiate because a lot has
been talked about while -- you know, if you
pay Howard Stern this much money, and you pay
NASCAR this much money, well, then you should
be paying us something, right? And I agree
something for sure, right?

But the sense is I was just trying
to highlight the differences between why we

think, as business people it's worth paying
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for these rights and it's worth paying less
money when we have less rights. More rights
gets you more money. Less rights gets you
less money.

JUDGE ROBERTS: I understand the
focus of your testimony. It's just I didn't
mean to cut off Judge Wisniewski. It's just
that that sentence there on page 1 that
listeners cannot obtain anywhere else. I can
tell you in the Washington area there is no
radio station I can turn on and listen to New
Wave music all the time. There's no station
that I can turn on and listen to heavy metal
all the time. There's no station that I can
no longer turn on and listen to classic vinyl
all the time, now that 94.7 has changed their
format and that obtains for a number of
channels that are exclusively music. There's
no station I can turn onto and listen to just
Music Jam, such as what Sirius offers.

And I'm just wondering about the

statement that listeners cannot obtain
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anywhere else. I can't obtain it anywhere
else unless as I think you've heard me say,
I'm a Sirius subscriber. I put on my Sirius
satellite radio and I tune it to that channel.

THE WITNESS: Well but the
statement is correct, okay. It's because of
the fact that any time --

JUDGE ROBERTS: To me that's
exclusivity.

THE WITNESS: To me it's not,
because how could I pay for something and then
tomorrow not have it? What happens if --
let's assume I decided to buy a radio station
in New York City and make it a New Wave radio
station. Would -- then what happens? Am I
still paying the same amount of money if I
don't have exclusivity?

JUDGE WISNIEWSKI: Mr. Karmazin,
isn't is simply a question of a fallacy of
composition? Essentially, you're talking
about individual markets as compared to a

national market here. So the fact that
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someone may decide tomorrow to program the New
Wave music in New York City, that might effect
you somewhat, but it doesn't effect you in
terms of your decision because across the
country they haven't done that; whereas, you
have an audience that's a national audience
and therefore, a critical mass for that type
of music, whereas other stations don't.

THE WITNESS: I disagree on that.
So let me give you a different example.
Country music is one of the most popular music
formats on radio stations today, but there's
none in New York. It is national. You can
get country music in virtually every market in
the United States but it just doesn't -- you
don't get it in New York City.

I'm -- I think this is about how
much money should we pay for the rights we're
getting? The rights they're giving us,
whether I have de facto exclusivity, they're
not giving us that right, and they're not

assuring us that we have that right. They're
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not giving us promotion. They're not giving
us exclusivity. And they're not giving us the
rights of knowing that we have it alone.

I mean, I may have it alone, I
mean, one day a station --

JUDGE WISNIEWSKI: I'm glad you're
not --

THE WITNESS: Oh, no, I'm trying
not to be difficult. Please understand. I
mean, I'm trying to be as candid Classic
music is not -- classic music used to exist in
Washington, DC. Okay, today it doesn't exist
on terrestrial radio.

JUDGE WISNIEWSKI: I don't like
that.

THE WITNESS: There you go, I rest
my case.

CHIEF JUDGE SLEDGE: I should
observe that I think this discussion has been
fruitful because it strikes me that when I
first asked you a question, I was hearing you

say that it's not fair to pay a royalty rate
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that is comparable to a branded non-music
content and then you talked about all the
rights you were getting from the non-music
content. And as we've had this discussion,
I'm hearing you say that we should only pay in
relation to the rights we get.

And that if we're getting
restricted rights of sound recordings with no
other rights, then that difference in rights
ought to be considered when the comparison
with non-music content is being made.

BY MR. JOSEPH:

Q Mr. Karmazin, let's just briefly
look at the impact that these non-music
programming deals have had on some of Sirius'
key metrics. Let me ask you to turn to
paragraph 25 of your written rebuttal
testimony. What does the table in that
paragraph, which actually appears on page 11
show?

A The left-hand column has a bunch

of dates and the dates coincide with events
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like the days we've announced deals. It will
show the number of subscribers that Sirius the
day prior to announcing it, so as an example,
just to make the reading easier, that you
know, prior to announcing the NFL deal, we had
214,000 and at the end of the first quarter we
had six and a half million subscribers.

The following column represents
what is MPD retail market share and MPD is a
company that measures the satellite radio
retail sales of products. As your Honors
know, in order to get Sirius radio, you need
to buy a radio. And what this does is this
takes the share that we had of that category
prior to these events and to where it is
today. So you'll see that Sirius had 31
percent of the satellite radio market retail
sales before these major content deals were
announced and in the recent on that's focused
here, we had 56 percent.

So you could see that the increase

that was there and that last comment is the
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same thing about unaided brand awareness going
from 10 percent to over 52 percent. And, you
know, obviously, during this period of time XM
and Sirius continued to have the music
channels that we had prior to these
announcements as well and I think in my
opinion, it demonstrates the impact that
attracting this content has had on our brand
awareness and our share of products at retail.

Q Let me ask you to turn to Exhibit
56 of your testimony which is in one of the
tabs behind. Can you tell the Court what this
chart shows?

A Sure, I don't want to get
redundant but what this chart just graphically
demonstrates what I just talked about which is
that, you know, take a look when we started
our service in 2002, where we were with
subscribers and you know, graphically depicts
where we were as of the end of the first
quarter of ~07.

Q Now, you're saying that the non-
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music programming you've described generated
all these subscribers shown on that chart?

A Yeah, but we don't have the
ability of being able to know what has gotten
us those subscribers. You know, what we know
is that there has been a dramatic shift
towards Sirius since Sirius got these, you
know, terrific branded content. That we had
the music channels before. That hasn't
changed, so you know, I'm under oath, so I'm
not able to tell you exactly what the reason
was, but I believe that these are branded
content, are branded non-music content is what
drove the shift to Sirius and the dramatic
subscription growth.

Q Let's change subjects now, if we
might. Mr. Karmazin, paragraph --

JUDGE WISNIEWSKI: Before you do
that, I have a quick question for Mr.
Karmazin. Since you say you can't really
parse the subscriber growth, and wouldn't it

be difficult to try to identify the revenues
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that are associated with the various benefits
you've discussed?

THE WITNESS: Well, no. As an
example, we could tell you what the
advertising revenues are because obviously,
the advertising revenues are not coming from
the music station. I don't know what went on
in testimony but we've gotten a great deal of
value from the promotion. You know, we could
assess the value of what the promotion was.

JUDGE WISNIEWSKI: What portion of
your total revenues today can you attribute to
Howard Stern?

THE WITNESS: Well, I can't tell
you what percentage of our subscriber revenue
that I can attribute to Howard Stern because
I can't tell you how many subscribers we got
because of Howard Stern.

JUDGE WISNIEWSKI: That was my
only point, Mr. Karmazin.

THE WITNESS: Then you've got it.

BY MR. JOSEPH:
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Q In paragraph 27 of your written
rebuttal testimony, I don't think you're going
to need to turn there, but you discuss Sirius'
current financial picture. Could you describe
that picture for the court?

A Yeah. I think I mentioned the
last time, I joined the company to make this
company a profitable company. You know, there
was a time when people were focused on, you
know, launching the satellites and attracting
content and talent and I came to make this
company profitable. And you know, I think
that we've made a great deal of progress.

You know, we are performing well,
insofar as addition of subs we have seen a
slow-down in our after market or retail sales.
It's been widely reported. You know, we think
that that's a function, you know, of
competition and other products that are out
there but we've, you know, seen an
acceleration of our OEM business.

You know, that's good for us but
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for the fact that there's a lot more costs.
There's higher costs associated when we
attract a subscriber from the OEM channel
because the automobile company share in that
with higher subscriber acquisition costs. But
you know, we're growing subscribers. The
slow-down has caused us to withdraw the
guidance that we had previously given.

There was a time that I believe
that in 2007 we would be free cash flow
positive. Not that free cash flow is the end
all for making a determination of how
successful a business is, but we think that
it's a good first step and where we thought
that that would happen in 2007, the analysts
are not saying that that's likely to happen
for the first time in 2009. So I'm very
optimistic.

I believe that the company could
be a successful company. You know, we have a
lot of challenges and a lot of competition,

but I believe that you know, Sirius will be a
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profitable company one day.

Q How will the fee for sound
recording performance rights as set in this
proceeding effect your business?

A Well, if, in fact, the court were
to rule with a number, you know, resembling
something that we submitted, I believe that
we'll be able to still achieve our goals. You
know, I think that obviously, we're aware and
prepared to pay a royalty to SoundExchange for
what they provide us and if, in fact, it's
along the lines our proposal, that we will not
be effected. You know, I will not be saying
that the reason that we didn't achieve our
goals is because of the SoundExchange rate if
it's in our area. And it won't be an excuse
for not achieving it.

If, in fact, it's different than
that, depending on how different it is, could
have, you know, different kinds of, you know,
consequences, that could range from being, you

know, significant to devastating depending
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upon what it is that is being talked about.
You know, I've calculated the difference
between our proposal and SoundExchange's and
it just huge and the fact is that our business
-- you know, I've gone through every line
item, you know, of the P&0. I mean, someone
is serving bottled water here. I'm not
serving bottled water in my offices any more.

You know, we're looking at
watching expenses that I think we've done a
really good job of watching our expenses in
all areas that we can control. And if, in
fact, a content deal came up, we're going to
make a decision as to whether or not we should
or shouldn't renew that content deal at the
price that we're talking about.

But if, in fact, we are going to
have a rate that is going to you know, be
substantially different, you know, than what
we've proposed, that could present grave
problems for the company.

CHIEF JUDGE SLEDGE: Mr. Karmazin,
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you just renew your chances to get on McNeal
Layer (phonetic) as an environmental friendly
company as a result of eliminating bottled
water.

THE WITNESS: Your Honor, if I
would get on McNeal Layer, I would tell them
that it was for green reasons and not
financial reasons but I'd have my finger
crossed when I told them.

JUDGE WISNIEWSKI: I take it you
haven't investigated that issue with the
various contractors you might employ.

THE WITNESS: Well, no, I mean --

JUDGE WISNIEWSKI: -- their
bottled water.

THE WITNESS: You know, I've heard
enough about what we're paying. You know, I
will tell you that -- again, I didn't make
Howard Stern's deal, so there's no pride of
authorship. I wasn't at the company then. I
believe that it turned out to be a great deal

because it is possible that if Howard Stern
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and the NFL deals were not done, that our OEM
deals would not have been done.

JUDGE WISNIEWSKI: That wasn't the
contract I was referring to, Mr. Karmazin.

THE WITNESS: Oh, that contractor,
I agree with you. That contractor is
unconscionable and not justified in what we're
paying for them, but --

BY MR. JOSEPH:

Q You mentioned -- I'm speechless.
(Laughter)

You mentioned the SoundExchange
fee, looking only at the SoundExchange fee,
how would that fit in with Sirius's current
business plan?

A Well, I mean, I think that's what
I was referring to. I mean, I believe that
with our current, you know, business plan, you
know, it contemplates, you know, that there is
a fee to SoundExchange and that, you know, we
will over the term of this deal, find our way.

You know, again, let's assume those analysts'
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numbers of 09 are correct, so, you know, I
guess the first year is 07, so ~07, ~08,
nothing, free cash flow, hopefully, you know,
in 09 and then improvement in those
subsequent years.

And that's using a rate, you know,
that is around the rate that we believed the
Court should rule on for us.

Q You were just asked about another
subject. There's been talk in this courtroom
about the merger with XM. How do you assess
the likelihood of that merger?

A Well, I've been a proponent of it,
you know, some have called the architect. And
I believe that the merger should be allowed to
take place. Since we announced the merger,
February 19th, I've had four congressional
hearings, you know, we've had 70 plus
congressmen, a bunch of senators, write
letters to the Justice Department and to the
FCC saying that the merger should not be

allowed to proceed.
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The regulators at the FCC have
talked about how it is a high hurdle that we
would have to overcome in order to get the
merger approved. We're fighting a very
powerful lobbying organization in the NAD and
in spite of my beliefs, Wall Street doesn't
believe it's going to happen because Wall
Street has given the stocks a haircut from the
time we announced the merger and you know,
various analysts have projected, you know that
Wall Street is saying that there's a 30
percent, 40 percent chance based on where the
stock prices are sitting. I can't interpret
that so I really can't predict what the
regulators are going to do. I think they
should approve it but you know based on the
press, I'm a minority.

Q Let me ask you to turn to a final
subject. In paragraphs 31 and 32 of your
testimony, again, I don't think you need to
look at it, you may if you'd like to, you

discuss what you believe is the appropriate

191

192



10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

8/22/2007 HEARING--Silverman, Karmazin

basis on which a fee should be charged for the
sound recording performance right at a per
play or per use based fee. Why do you
believe that that's the appropriate fee
metric?

A I believe that the idea of paying
SoundExchange a percentage of our revenues, of
our total revenues, is not a fair basis for it
because there is a substantial amount of
revenues that we generate that SoundExchange
is not contributing toward it.

And it's my belief that an
appropriate way of compensating SoundExchange
for the value that they provide us is on a per
play basis and what that gives us the ability
to do is to add music, subtract music based
upon what the value is of that music. And you
know, I believe that that is the appropriate
way to reward SoundExchange for what they're
contributing to us.

MR. JOSEPH: Thank you, Mr.

Karmazin. I have not further questions on
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direct subject to redirect.
CHIEF JUDGE SLEDGE: All right,
we'll take a 10-minute recess.

(A short recess was taken at 3:22

p.m.)
(On the record at 3:30 p.m.)
CHIEF JUDGE SLEDGE: Thank you,
we'll come to order. Any cross examination?
MR. HANDZO: Yes, thank you, your
Honor.

CROSS EXAMINATION
BY MR. HANDZO:

Q Good afternoon, Mr. Karmazin. Mr.
Karmazin, in response to some questions from
Judge Sledge about the definition of
exclusivity, I think you gave as an example
the NFL. Do you recall that?

A Yes, sir.

Q And you pointed out that you can
get, if you live in DC, a Redskins' game on
terrestrial radio, right?

A Yes, sir.
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Q But you can't get all of the NFL
games on terrestrial radio in DC, right?

A Correct.

Q And you pointed that out as a
benefit that you get from the NFL deal, right?

A Correct.

Q Okay. And that benefit is

significant in your view; is that right?

A Our relationship with the NFL is
significant.

Q And the fact that in the DC
market, you can only get the NFL game -- the

only NFL game you get is the Redskins and on
Sirius you can get everything, correct?

A Yes.

Q Okay, now it is a fact, is it not,
that nothing legally stops any terrestrial
radio station in DC from broadcasting any NFL
game it wants, right?

A Yeah, the owners, I can't tell you
whether or not it's in the by-laws but if, as

an example, Jerry Jones and Bob Kraft, Jerry
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Jones from the Dallas Cowboys or Bob Kraft,
decided that they would allow stations in
Washington, DC to broadcast the Cowboys' games
and the Patriots' games. That would happen
reciprocal and totally undermine -- and I've
been part of the NFL where those discussions
have taken place, and that is something that
has not happened for the most part, in the
history of the NFL.

There's a Monday night game of the
week, but they're not impinging upon each
other's territories because they believe that
that would interfere with their business.

Q The fact of the matter is, Mr.
Karmazin, Sirius' contract with the NFL
expressly gives the NFL the right to broadcast
any and every game it wants on terrestrial
radio, right?

A Yes.

Q Okay, so there is no contractual
prohibition, in your contract with the NFL

that prohibits them from letting terrestrial
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radio in DC broadcast all of the games, right?

A You're correct in that regard,
sir, yes.
Q Thank you.

CHIEF JUDGE SLEDGE: But you were
responding that the radio stations cannot
broadcast NLF which was the earlier question
without restriction.

THE WITNESS: Well, your Honor,
what I was trying -- obviously, we broadcast
32 games so that would mean, you know, that
there would have to be 32 radio stations, you
know, in Washington DC that would all say that
they wanted to broadcast the game because
they're either at 1:00 o'clock or at 4:00
o'clock, so you know, it just hasn't ever
happen and it's not going to happen but, you
know, the attorney was correct in what the
contract said.

BY MR. HANDZO:

Q Now, Mr. Karmazin, in paragraphs

28 through 30 of your written testimony, you
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talk about the new competition that Sirius
faces I the marketplace, correct?

A Yes.

Q And you say that competition
includes things like iPhones that provide
internet access and streaming music services,
right?

A Yes.

Q Okay, and that competition also
includes internet radio, iPods, MP3 players,
CD players, isn't that right?

A Right.

MR. JOSEPH: Excuse me, your
Honor, is Mr. Handzo asking whether the
testimony talks about internet radios,
streaming, radios to cell phones or is he
asking independent, because I thought the
context was, your testimony talked to that.

MR. HANDZO: No, what I was asking
was, generally, the competition includes the
things that I just listed.

BY MR. HANDZO:
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Q Right?
A Can you repeat the question?
Q Sure, let me just back up. I

mean, you talked generally in your testimony
about the new competition that you face,
right?

A Well, do I talk about the new
competition or do I talk about the
competition?

Q Well, in paragraph 29 you talk
about declining retail sales is likely due to

new competition. Do you see that?

A Yes.
Q Okay.
A And I think what I'm referring to

is that there's been a slow-down at retail,
that the -- what has been introduced recently
has been you know, a hot new consumer
electronics product, you know, Apple's iPhone
which got a lot of attention and also HD
radios are rolling out substantially, but we

obviously compete with terrestrial radio and
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other things, but this happened to have been
highlighted as some of the beliefs we have as
to why the retail sales have been slowing
down.

Q Okay, and in addition to the
things that you list in your testimony, you
would agree that you compete with internet
radio, MP3 players and CD players, correct?

A Well, I know that these are like,
you know, I don't want to use the word "tricky
questions", I just want to make sure that you
and I are talking about the same thing, is
that we compete for time with a lot of these
products, right. So that if you're listening
to, you know, satellite radio, you might not
be listening to an am radio or at that moment
in time, you're not listening to an MP3
player. So in that connection, if that's what
you mean by competing, yes, sir.

Q And to the extent that satellite
radio competes with those things as you use

that word, satellite radio can be a substitute
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for those other services, correct?

A I'm not sure I know what you're
referring to as a substitute, but as an
example, we don't have the ability to do a lot
of things that they have, so I don't think
it's a substitute in the pure sense of
substitute. So as an example, if you want to
listen to a New Wave station, you know, and
you have all your New Wave music on your iPod
and that we are not playing that music, you
know, then we're not necessarily a substitute.

Q Well, Mr. Karmazin, isn't it fact
that when the use of satellite radio goes up,
the use of MP3s and internet radio and CD
players goes down?

A I don't have that data other than
some information that we've said of what
happened in a car when that occurs, so if
that's what you're referring to, sir, I'm
familiar with that information but I'm not
sure in general that's the case.

Q Well, isn't it the case that that
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is the position that Sirius has taken in the
FCC, that when use of satellite radio goes up,
use of these other products and services goes
down?

A I don't know whether or not Sirius
has taken that position. All we've said is
that at the FCC and here, it's consistent, I
would say to you that there's an audio
entertainment market that we compete with.

You know, there's products that do different
things, so, you know, as an example, if I want
Bruce Springsteen on and I want to listen to
Bruce Springsteen, I turn on satellite radio,
I have to wait for that Bruce Springsteen song
to come on.

If, in fact, I am a Bruce
Springsteen fan, and I have a CD or I have an
MP3 player, I can play that Bruce Springsteen
song any time I want to. So getting into is
one a substitute or not, I don't know but I
think all of these things are part of a

general audio entertainment marketplace.
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Q Mr. Karmazin, you talked earlier
in response to Mr. Joseph's questions about
the proposed merger between XM and Sirius,
right? And I think you indicated that you
actually are in some ways the person who
spearheaded that merger effort, right?

A I am.

Q Okay, and in order for that merger
to happen, XM and Sirius need to win

regulatory approval from the FCC, right?

A Yes.
Q Okay, and to that end, Sirius --
A And just -- and the Department of

Justice, two regulatory agencies.

Q True, to the end of getting
regulatory approval, Sirius and XM have made
filings with the FCC arguing that satellite
radio competes with and substitutes for MP3s
and internet radio and cell phones and CDs,
isn't that right?

CHIEF JUDGE SLEDGE: Mr. Joseph?

MR. JOSEPH: Your Honor, I'd
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object. This is getting beyond the scope of
Mr. Karmazin's direct testimony. He talks
about competition in the retail marketplace,
talking about the iPhones. Mr. Handzo is now
trying to expand that into internet, radio and
other subjects that Mr. Karmazin has not
testified about in his written direct
testimony and did not testify about on direct.
CHIEF JUDGE SLEDGE: Overruled.
BY MR. HANDZO:
Q Mr. Karmazin, let me show you what
we've marked as SoundExchange Exhibit 106.
And have you had a chance to just glance at
that?
(SoundExchange Exhibit
106 was marked for
identification.)
(Witness proffered document.)
A Yes.
Q Okay, that document -- that
document is the XM/Sirius joint filing with

the FCC in connection with the merger, right?
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A I don't want to be a stickler, but
is this the time line? I mean, is this the --
I haven't gotten to that page, so if this is
the one that is signed, as I'm sure it is --

MR. JOSEPH: Your Honor, I just
would ask that the witness be given a
reasonable opportunity to review the document.
Mr. Handzo handed him what looks like about
400 pages and asks him, "is this the
document", and I think he should have a
reasonable time to review it.

MR. HANDZO: I'm happy to let him
take a look.

(Pause.)

THE WITNESS: Mr. Handzo, were you
able to find that page or was it, in fact --

BY MR. HANDZO:

Q If you'd turn to page 103.

A Page 103? Yes.

Q So this is the merger filing,
correct?

A It appears to be to me, yes.
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Q Okay. And if you turn to page --
CHIEF JUDGE SLEDGE: The way that
question is phrased, it sounds like there's
been on merger filing. That's a little
surprising to me.
MR. HANDZO: That's a fair point.
This is the -- these are the reply comments of
Sirius and XM.

BY MR. HANDZO:

Q Is that right?
A Yes.
Q And this was filed with the FCC on

July 24, 2007.
A Yes.

Q Okay. Now, if you'll turn to page

MR. HANDZO: Actually, before I do
that, your Honor, I'm going to move the
admission of SoundExchange Trial Exhibit 106.

CHIEF JUDGE SLEDGE: Any objection
to Exhibit 106?

MR. JOSEPH: Yes, your Honor. The

206

10

11

12

13

14

15

16

17

18

19

20

21

22

10

11

12

13

14

15

16

17

18

19

20

21

22

8/22/2007 HEARING--Silverman, Karmazin

rules state that parties must exchange
exhibits to be admitted into evidence, offered
into evidence at least one day in advance of
being offered. This was not exchanged. There
is a provision -- that by the way is Rule
Section 351.9(b). 351.10(g) does permit the
use of exhibits that have not been exchanged
on cross examination but solely to impeach the
witness' direct testimony and there's no use
or no indication that this is going to be used
for impeachment.

CHIEF JUDGE SLEDGE: Has this not
already been introduced into evidence?

MR. JOSEPH: No, your Honor, not
to my knowledge. This was offered previously
as SoundExchange Exhibit 75 in a different
form, an unredacted confidential form and
SoundExchange, as I understand it, I
understand it withdrew the proffer. This is
now the public redacted version of the
document, at least it appears to be. It

actually appears to be multiple documents.
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It appears to be a filing plus an
attached report from an economist.

CHIEF JUDGE SLEDGE: Was it not
admitted, Mr. Handzo?

MR. HANDZO: Your Honor, I believe
that one portion of it was admitted. There
was a declaration by David Frear which is a
part of this and that was admitted.

CHIEF JUDGE SLEDGE: All right.

MR. HANDZO: I believe the other -
- the rest of it was not. The offer was not
pursued so the court didn't rule on it.

CHIEF JUDGE SLEDGE: All right,
Mr. Handzo, response to the objection?

MR. HANDZO: Your Honor, this
clearly relates to the testimony which Mr.
Joseph himself elicited from Mr. Karmazin
about the merger and about the competitive
marketplace. Now, when I asked him about that
competitive marketplace, and about the
competition and substitution which he has

talked about, he said, "Oh, I don't think that
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that competition means that there's
substitution." This document does impeach
that because this document, which Sirius
submitted to the FCC goes on at great length
to talk about how the competitive marketplace
in which XM and Sirius function, is one in
which they compete with these various other
services that he's identified and they say
that the evidence of that is that there is
substitution and that as the use of XM and
Sirius goes up, it substitutes for these other
devices and uses which is precisely what Mr.
Karmazin has just said he thinks doesn't
happen.

CHIEF JUDGE SLEDGE: 1I'll reserve
ruling until hearing more testimony.

MR. HANDZO: All right.

BY MR. HANDZO:

Q Mr. Karmazin, if you could turn to

page 35 of this document --

JUDGE WISNIEWSKI: The first time

35 appears in this document?
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MR. HANDZO: The first time 35
appears in this document, yes.
JUDGE WISNIEWSKI: Thank you.

BY MR. HANDZO:

Q Do you have it, Mr. Karmazin?
A I do.
Q Okay, and in the second full

paragraph, second line, do you see how the
document discusses that the outer boundaries
of the relevant market, the key is to identify
products that are reasonable substitutes?

A Yes.

Q Okay, and it goes on to identify

those products that are reasonable

substitutes.
A Yes.
Q Including a number of things that

I asked you about.

A Yes.
Q Okay. And if you turn to page --
A Is that the question? I mean, I

just want to make sure, was there a question
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or was that the question?

Q That was the question.
A Oh, okay.
Q Turn to page 37. And in the first

full paragraph, do you see a line which talks
about the XM and Sirius studies which
demonstrate that when people activate a
satellite radio subscription, they substitute
satellite radio programming for other audio
entertainment and to which they've
historically listened?

A Yes.

MR. JOSEPH: Your Honor, I object
to that question and move to strike the
response. That's not impeaching. That's
precisely what Mr. Karmazin testified to with
respect to time spent listening.

CHIEF JUDGE SLEDGE: I hadn't
found what's being referred to yet.

MR. HANDZO: I'm sorry, your
Honor, it was on page 37.

CHIEF JUDGE SLEDGE: I'm on page

8/22/2007 HEARING--Silverman, Karmazin

37. The second line, is that what you're
referring to?

MR. HANDZO: No, I'm sorry, the
first full paragraph, your Honor, that starts,
“There already exists".

CHIEF JUDGE SLEDGE: All right.

MR. HANDZO: That's the part I was
referring to and what Mr. Karmazin had said,
first of all was he said there's --

CHIEF JUDGE SLEDGE: Objection

overruled.
MR. HANDZO: Okay.
BY MR. HANDZO:
Q Mr. Karmazin, let me ask you to

turn to pages 57, starting at 57. And if you
look at the following couple of pages through
page 61, it identifies a number of the
products with which satellite radio competes
and for which it substitutes. Do you see
that?

A Yes.

Q Okay, and among other things, it
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identifies internet radio and internet radio
players and digital music services and digital
media players and wireless phones as products
for which satellite radio -- with which
satellite radio competes and for which it
substitutes.

A If you're asking me if that's what
it says, that's what it says.

Q Okay. Now, if you turn to page
103, you'll see that's the end of the first
document, do you see that?

A Yes.

Q And there's an Exhibit A then
attached after page 103.

A Yes.

Q Okay, and that is an economic
analysis performed by XM and Sirius'
consultants, CRA International.

A It was prepared by CRA.

Q And it was prepared by CRA for XM
and Sirius, correct?

A Yes.
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Q Now, if you turn to page 3 of that
Exhibit A, do you see in paragraph number 5
there, it says, "Sirius and XM complete in an
audio entertainment market not only with one
another but also with other forms of audio
entertainment products, do you see that?

A Yes.

Q And it goes on to identify those
products as terrestrial radio, iPods and other
MP3 players, audio content enabled wireless
phones and the content and services listened
to on those devices; do you see that?

A Yeah, you left out both analogue

and HD radio, but yes.

Q Okay. But, yes?
A Yes.
Q Okay, and then skipping down to

the next paragraph, in the second sentence, it
says that, "Substantial usage and survey data
supports the conclusion that customers treat
satellite radio and other products as

reasonable substitutes in the broad market".
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Do you see that?

A Uh-huh.

Q Yes?

A Yes.

Q Okay. And then it goes on to talk

about how use of satellite radio, the more
people that use that, the less they use these
other products.

A The usage such as terrestrial
radio, goes down, is that what you're saying?

Q Yes.

A Yes, I see that.

MR. HANDZO: Your Honor, having
identified a number of the portions of this
document, though they're not the only portions
which address the issues that I was asking Mr.
Karmazin about, I would again, move the
admission of this document which relates
directly to his testimony and which addresses
the thing which he disagreed with which is
these products with which they say they

compete are in fact, substitutes as well.
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MR. JOSEPH: Your Honor, I'd renew
my objection. Again, in reference to Mr.
Karmazin's written testimony, he did not speak
of these issues on his oral direct testimony.
He spoke not of these issues. What Mr. Handzo
is trying to do is bootstrap other answers
that he's gotten from Mr. Karmazin which are,
in fact, consistent. Mr. Karmazin said that
there was substitution for listening time and
that we competed for listening time and I
haven't seen anything in this document that
he's pointed to that impeaches that.

This is about 400 pages of
material, a great deal of which is on other
subjects as well. The rules -- so I have that
objection. The rules require that relevant
and relevant matter -- exhibits that contain
relevant material and other material that is
not relevant or intended as evidence must be
plainly designated. There are no such
designations here.

And again, the only valid use of
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this document in this context in this
courtroom today would be solely to impeach the
witness' testimony so there's a great deal of
material in here. First of all, I don't
believe anything in here has impeached the
witness but there's a great deal of material
that clearly doesn't go to that subject. So

I would renew my objection.

CHIEF JUDGE SLEDGE: The objection
is overruled. It's admitted for the purpose of
impeachment only.

(SoundExchange Exhibit
106 marked for
identification was
received in evidence.)

BY MR. HANDZO:

Q Mr. Karmazin, let me go back to
page 35 of this exhibit and I'm just going to
ask you about the second line of the second
paragraph, which reads, "All available
evidence demonstrates that consumers have an

abundance of reasonable substitutes for
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satellite" --
A Excuse me.
Q I'm sorry, the --
A The second sentence?
Q Second sentence, I apologize.
A Okay, okay.
Q "All available evidence

demonstrates that consumers have an abundance

of reasonable substitutes for satellite radio

including most directly terrestrial radio and

HD radio as well as wireless phones, iPods and
other MP3 players and internet radio and

consumer choices are increasing rapidly over

time". Do you see that line?
A I see that line.
Q Okay.

MR. JOSEPH: I'm sorry, your
Honor, just so the record is clear, I believe
Mr. Handzo is reading actually from the third
sentence, not the second sentence.

MR. HANDZO: I apologize, that's

correct.
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THE WITNESS: I see the line.

BY MR. HANDZO:

Q Okay. And is that a correct
statement?
A The issue for me when I see the

words is that we compete with those medium.

I don't know from a legal point of view or an
antitrust point of view what, you know,
substitute means. If you're asking me do I
think that satellite radio is like a CD, well,
obviously, it's not, right? I mean, a CD you
could play it whenever you want to play it.
It's very different than radio.

But if you're listening in a car
to a CD at that moment in time, you're not
listening to satellite radio. So I believe
that all of those devices compete with
satellite radio for time. You know, I mean,
you're not listening to terrestrial radio at
the same moment in time you're listening to
satellite radio.

Q And my question, Mr. Karmazin is a
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little more specific. Wouldn't you also agree
that all of those devices are substitutes for
satellite radio?

A I do not -- are substitutes for
satellite radio? If you want the
functionality that those products offer.
They're not the same. I mean, you know, we
compete so there's no question that the
marketplace is competitive but I don't think
that anybody thinks that you know, Howard
Stern is available on a CD. I don't think
that anybody is listening to the NASCAR race,
you know, that's going on live, on their MP3
player.

Q Okay, but you would agree, would
you not, that satellite radio competes with
the services and products listed here in the
sense that as satellite radio succeeds in
attracting subscribers, those other products
and services will lose customers?

A No, I couldn't disagree with you

more. I mean, I can tell you that satellite
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radio has grown dramatically over the last
number of years and there's a thing called an
Apple iPod that has 100 million customers for
it and that came during the period of time
that satellite radio was there.

Q Isn't it exactly the point of this
filing with the FCC to argue that the market
should be defined broadly because satellite
radio competes with iPods and downloads and
CDs and internet radio and cell phones?

A No, the purpose of the filing with
the FCC, this is a reply comment to what other
people had said, but our purpose of filing at
the FCC is two-fold. One is to demonstrate
that if the merger is approved, it would not
be anti-competitive. That there are plenty of
choices for the consumer, that if there's
going to be one satellite radio company, that
if they don't want satellite radio, the
consumer will have lots and lots of choices.
So that's one of the purposes of it. And the

second purpose of the filing is to demonstrate
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that the merger is in the public interest and
we talked about that in the area of choice.

So, yes, if the merger is
approved, and there were only one satellite
radio company, we say the consumer is not hurt
because there is plenty of competitors to
satellite radio offering different things but
it's a robust market.

Q And is it your position then that
the -- that Sirius has not taken the position
with the FCC that satellite radio is a
substitute for internet radio, CDs, downloads,
iPods, cell phones?

CHIEF JUDGE SLEDGE: Mr. Joseph.
MR. JOSEPH: I object to the form
and use of the negative, double negative.
CHIEF JUDGE SLEDGE: Overruled.
THE WITNESS: No, I would not say
that. I'm saying that we -- When I talk about
competition whoever drafted this may be
talking about substitute. I know exactly what

you want me to say, but I'm not going to say
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anything different than I've said for my whole
career. I've been talking about this and I've
been publicly talking about it. We compete
with all of these other devices. I'm saying
we compete with these devices. You want me to
say that a CD is the same thing as a satellite
radio and that's bizarre. 1It's just not.
BY MR. HANDZO:

Q Well, actually that's not exactly
what I want to you to say, Mr. Karmazin.

A Okay. Well, tell me what you want

me to say and I'll see if I can say it.

Q You'll say anything I want you to
say

A I said I'll think about it. Let
me know.

Q Okay. Well, that's different.

That shortens things a lot. I am stating the
following proposition. I'm asking you to
agree or disagree. I'm not asking you to say
that CDs are the same as satellite radio. I'm

asking you to agree with or disagree with is
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that the satellite radio is a substitute at
least to some degree for CDs, downloads,
iPods, internet radio and other forms of audio
entertainment.

A It would not be the word
"substitute" that I would use. It doesn't
mean that it's not in this filing and it
doesn't mean that in the connection of
antitrust rules or in regulatory process that
that word is not there. 1It's not a word I
would use.

Q Okay. So since it's not a word
that you would use, I take it you disagree
with my proposition.

A That?

Q That satellite radio is a
substitute for CDs, downloads, internet radio,
cell phones.

CHIEF JUDGE SLEDGE: That was not
the proposition.
MR. JOSEPH: And I object to

compounding questioning. There are about five
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different pieces of this.

CHIEF JUDGE SLEDGE: Objection
overruled. The proposition was importantly a
substitute at least to some degree that was
omitted in the second question.

MR. HANDZO: I'm sorry, Your
Honor. You're absolutely right.

MR. HANDZO: The proposition, Mr.
Karmazin, was this. Do you agree that
satellite radio is a substitute at least to
some degree for CDs, downloads, iPods,
internet radio and cell phones.

CHIEF JUDGE SLEDGE: Mr. Joseph.

MR. JOSEPH: One more objection,
Your Honor. I object to the use of the term
"substitute" which has multiple meanings and
is vague.

CHIEF JUDGE SLEDGE: Overruled.

THE WITNESS: If by your use of
the word "substitute" that you're talking
about competing, I'm comfortable in saying

that. But I'm not comfortable in saying in
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some ways because you're going to have to tell
me in what way you're asking me is one
substitutable for another. So it's clearly
substitutable if you have 15 minutes worth of
time in your car and you're deciding whether
you want to listen to your CD, your iPod, your
terrestrial radio, your HD radio or your
satellite radio. So you could tell me that
while you're driving in your car you can
substitute one listening experience for
another and if that's the context you're
asking for, yes, in that way I could agree.
But if you're saying insofar as the device and
the use of it and the functionality of it, in
general, no, I don't use that word.

BY MR. HANDZO:

Q Let me ask you to consider
substitution in a slightly different context
and that context is substitution meaning the
more people listen to satellite radio the less
they buy with respect to CDs, downloads and so

on.
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A Okay. That question I understand
and I couldn't agree with you more about that
and that goes back to my days in being in
terrestrial radio for 40 years including
satellite radio and I still believe, and I
can't speak for what gets entered in here,
that discovery of music is an important part
that radio offers that you hear a song on the
radio and that song on the radio often leads
you to buying a product because you may want
that product when you're not listening to
satellite radio in your car. You may want it
when you're at the gym. You may want it when
you're jogging. You may want it when you're
on an airplane. So I don't believe at all
that air play -- And I believe I said this
before. If air play didn't help sell records,
the record companies wouldn't be involved in
payola in paying disc jockeys to play it, nor
would there be such an extensive amount of
promotion departments. There's a ton of

promotion people from the record companies
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that are at our office wanting us to play
their music. We get the music for free.

MR. JOSEPH: I'm sorry, Your
Honor. Just for the record, I think there was
a disconnection between the question and that
answer.

MR. HANDZO: I was about to
identify that.

BY MR. HANDZO:

Q Mr. Karmazin, you started off, I
think, saying that you agreed with me and then
your answer makes it sound like you disagree
with me. So let me -- I think you said you
couldn't agree with me more and my question
was isn't it true that the more people who
listen to satellite radio the less they buy of
CDs and so forth.

A I said the more. I couldn't agree
with you if I couldn't disagree with you more
is what I was starting to say.

Q Okay. Thank you.

A And if I said that, I apologize.
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It's my passion on that subject.

Q Okay. Mr. Karmazin, you talked
about exclusivity at various points in your
testimony. Isn't it true that the wireless
cell phone competitors are offering a growing
number of audio services that include news and
sports as well as music that consumers can get
in the car?

A Yes. As I mentioned to you, we
have different degrees of exclusivity with
some of our deals. So, as an example, in the
case of Howard Stern, his content would be
prohibited from being on wireless in the same
way as Martha Stewart. So in the case of some
of our content, they have the rights to put
their content on wireless.

Q So, for example, the NFL games
could be going over a cell phone.

A It could be.

Q Now, Mr. Karmazin, in your written
testimony and in response to questions from

Mr. Joseph, I think you talked about the value
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of brands. Do you recall that?

A Yes.

Q And I take it you think that one
of those brands is Howard Stern, in fact.

A Yes.

Q And it's your testimony, is it

not, that he brought a lot of benefits to

Sirius?
A Yes.
Q Including benefits that would have

begun before he went on the air?

A Some .

(Whereupon, the document
referred to was marked
as SX Exhibit No. 107
for identification.)

BY MR. HANDZO:

Q Mr. Karmazin, I'm going to show
you what was marked as SoundExchange Trial
Exhibit 107. Mr. Karmazin, have you seen this
document before?

A I don't believe so.
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Q In the ordinary course of
business, do you receive survey research done
internally at Sirius?

A I can't tell you I receive all of
it. I'm the CEO of the company. I mean -- By
the way, this could have crossed my desk. I
just don't recall seeing this. Just looking
through it quickly, I do not recall it.

Q Okay. Let me ask you to turn to
the page that's Bates numbered 17181.

A 17181.

Q And because I recall some
testimony from the direct case that sometimes
research gets repackaged in different ways.
I'm going to ask you whether you've seen this
particular page.

A I don't recall it.

Q This is research that addressed
why people are interested in satellite radio.
Correct?

MR. JOSEPH: Your Honor, I

objection to the question. The witness has
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said he has not seen this document and the

only way he could possibly know what it

purports to be is from reading the face of it.
CHIEF JUDGE SLEDGE: Sustained.
BY MR. HANDZO:

Q Mr. Karmazin, isn't it true that
research conducted by Sirius demonstrated that
actually very few people were interested in
satellite radio because of Howard Stern?

A You have to really understand the
way this thing works. I've been involved with
Howard Stern and research for over 20 years
and when you ask anybody whether -- not
anybody -- When you ask people do they listen
to Howard, they immediately say they don't
listen to Howard because Howard is
controversial and Howard may send a message.
So in all of the research that's ever been
done, Howard tends to under perform versus
what the belief is that his audience is. So,
as an example, if I were to say, "Do you

listen to NPR or Howard Stern," more people
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would say NPR when the reality is it's not.

So the fact that Howard Stern would show up in
research with a low percentage, I can't speak
for this percentage, at low percentage,
doesn't surprise me at all because people
don't necessarily admit and I don't know how
this research was done, in what form, but it's
-- If you want me to stop there, I will. But
I can give you some more color on the subject,
okay, because I happen to deal with it. We
have a channel --

Q Well --

ke

You want me to stop?

I'm going to stop you there.

® 0

Okay. That's okay.

CHIEF JUDGE SLEDGE: Mr. Karmazin,
your answer reminds me that for over 25 years
you couldn't find anybody in Alabama that
voted for George Wallace and he continued to
get re-elected.

THE WITNESS: In New York City,

Your Honor, if asked, do you read the New York
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Post or don't read the New York Post, a lot of
people will say they don't read the New York
Post and they want to admit that they read the
New York Times. But when you dig further,
there's an awful lot of people who were
reading the New York Post.

BY MR. HANDZO:

Q Mr. Karmazin, my question to you
actually hadn't been whether you think people
accurately report their feelings about Howard
Stern. My question was really more specific.
Isn't it right that Sirius' own research
indicated that a very low percentage of people
were interested in satellite radio because of
Howard Stern.

A I don't know what research you're
talking about, how it was conducted. All I
can tell you is the results and we've
demonstrated, in my opinion. More important
of what people say they're going to do is what
they've done and you have to take a look at

our growth in subscribers and our growth in
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awareness and you have to attribute it to
something and I'm willing to hear what else.
But I believe Howard Stern has been the
driver.

Q I thought you told us earlier that
you don't know how many subscribers came as a
result of Howard Stern.

A And I repeat it. I don't know
exactly, but I could tell you directionally
about the fact that today we have over seven
million subscribers and we have 675,000 the
day before Howard announced he was coming and
the music has stayed the same and there hasn't
been that many changes that have taken place
and I believe Howard was a major driver. I
can't tell you exactly how many people came
because of Howard Stern. You're correct.

MR. HANDZO: Your Honor, I'm going
to move the admission of SoundExchange Trial
Exhibit 107. I recognize obviously that Mr.
Karmazin has said that he hasn't seen it.

However, it is a Sirius document produced by
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Sirius. It has a Sirius Bates number on it.
Mr. Karmazin is the CEO of the company and,
more importantly, he is the person that Sirius
has put on among other things to address their
perception of the importance of Howard Stern.
Mr. Karmazin has testified at great length
both in writing and orally about the fact that
he thinks Howard Stern is very important and
this document I would submit to you impeaches
that testimony because it shows through
Sirius' own survey research that only three
percent of people said they were interested in
satellite radio because of Howard Stern.

CHIEF JUDGE SLEDGE: Mr. Joseph.

MR. JOSEPH: Objection on several
grounds, Your Honor. Lack of foundation.
There is nobody who has testified to how this
research was conducted or what it was or for
what purpose it was conducted. The witness on
the stand testified that he does not have
knowledge of this research.

Ground one is lack of foundation.
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Ground two is that this document was not
exchanged 24 hours or a day prior to its use.
Therefore, its only purpose is impeachment and
I do not believe that there was any impeaching
use of this document. The witness testified
as to his understanding and what he understood
about research that was conducted. So that's
a second ground.

As far as Mr. Handzo's statement
that Mr. Karmazin has been put forward to talk
about the importance of Howard Stern, it is
also true that in the direct phase of this
case there were many Sirius executives
including the former director of research who
was brought forward before the Court and the
subject of Mr. Stern was a live issue in the
case at that time as well.

So may I have one moment to see if
I have another ground? And it is also clear
from the face of this document that Mr. Stern
was not even on Sirius and it had only been

several months since the announcement of the
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Stern deal took place, about seven months. So
with all of that, I object to the admission of
this document.

CHIEF JUDGE SLEDGE: The objection
is sustained.

CROSS EXAMINATION (Cont'd.)

BY MR. HANDZO:

Q Mr. Karmazin, let me ask you to
turn to Exhibit 56 of your written testimony.
Do you have that?

A Yes sir.

Q Okay. Now it's correct, is it
not, that when you first joined Sirius,
Sirius' subscriber price, basic monthly
subscriber price, was $12.95 per subscriber?

A For the principal subscription,
yes, that's correct.

Q And the subscription price for XM
at that point in time for their basic package
was actually $9.99. Correct?

A I don't recall. I know at one

time XM was at a lower price and then became
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$12.95, but I don't know the timing.
(Whereupon, the document
referred to was marked
as SX Exhibit No. 108
for identification.)
BY MR. HANDZO:

Q Mr. Karmazin, I'm going to show
you what we've marked as SoundExchange Trial
Exhibit 108. Have you had a chance to take a
look at that?

A Yes.

Q And do you see there's a -- Well,
this is a newspaper story about XM raising its
prices.

A Yes.

Q And do you see that there's a date
down at the bottom of February 28, 20057?

A I see 2/28, yes.

Q Does that refresh your
recollection about when the price increase
was?

A Well, I don't have a recollection

8/22/2007 HEARING--Silverman, Karmazin

of it, but it says that it was as of that

date, yes.

Q Okay. Does that sound right to
you?

A I don't remember the time frame at

all. I mean, I'm not the CEO of XM. So I
really don't know that much about that
company, but it appears, and I'm not trying to
hedge, that XM announced that they were
raising their prices in February.

Q Okay. 1In any event, the price

increase happened after you joined Sirius.

Correct?
A Yes.
Q And you joined Sirius in October

or November of 200472

A November 18, 2004.

Q Okay. Now the price increase by
XM certainly helped Sirius draw subscribers,
did it not?

A No, not that I can think of.

Q Well, certainly didn't it help
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Sirius with respect to competing with XM?

A No. In my opinion, I believe that
using your analogy of when I joined and when
Howard started that XM believed that they were
going to benefit from more subscribers coming
to satellite radio and I can't speak for them
and that they believed that it would serve
their business model better to try to charge
$12.95 for those people coming to satellite
radio because Mel Karmazin and Howard Stern
than it would be to sell at $9.99.

Q Okay. I'm really not asking about
XM's view. What I'm asking is from Sirius'
perspective certainly it was a competitive
benefit to Sirius to be competing with
somebody who was charging $12.95 instead of
$9.99. Right?

A I will tell you that our principal
competition, so before somebody subscribers to
satellite radio, they are using AM/FM radio,
there is very little movement from an XM

subscriber to a Sirius subscriber so that the
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idea of who we print -- Yes, we compete with
XM and the idea is that I would have liked to
have had XM at a lower price because maybe
their financial model wouldn't have been as
good. So they couldn't afford to pay for
talent and they can't.

So I can't make the analogy that
it was good for Sirius that they raised the
price. The fact that they raised their price
gives them financially more resources if
satellite radio is picking up customers so
they can pay for more content.

Q Well, you agree with me that XM
and Sirius compete. Right?

A Yes.

Q And when someone decides to sign
up for satellite radio obviously they need to
make a choice between XM and Sirius. Right?

A Most of them. Some subscribe to
both.

Q Okay. To the extent that people

have to make choice between XM and Sirius,
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wouldn't you expect that price is going to be
one of the issues they would consider?

A I'm sure it is a factor.

Q And to the extent that it is a
factor, that factor would have helped XM in
the days when they were priced two or three

dollars cheaper than Sirius. Right?

A I can't speak for what's going to
help XM.
Q Wouldn't you expect that having a

lower price at XM would help them attract
subscribers away from Sirius?

MR. JOSEPH: Your Honor, I object.
Mr. Handzo is mischaracterizing the relevant
prices reflected even in the article that he's
using as an example. He's failing to point to
extras that XM charged for services that
Sirius included.

CHIEF JUDGE SLEDGE: What does
that have to do with his question?

MR. JOSEPH: His question includes

an implicit -- includes an expressed statement
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that XM was charging less compared to Sirius
and that's not what this article says at all.
He's mixing apples and oranges. He has an
implicit assumption in his question which is
false.

CHIEF JUDGE SLEDGE: The facts
you're stating has nothing to do with the
questions and answers that are going on. The
objection is overruled.

THE WITNESS: I can give you a
whole bunch of arguments. One argument is
that it hurt Sirius because you're asking me
to speculate on the effect of it. Because
what XM did was they went to subscribers and
said that we are going to raise our price, but
if you book now, okay, instead of you going to
Sirius and going for Howard Stern, if you were
to buy it now, we will hold the price of $9.99
for you. So if anything, the argument of them
raising the price I would interpret as being
something that they would do to try to get

people not to come to Sirius, but to take
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advantage of the lower price that XM was going
to have and lock in that price for a long
period of time.

BY MR. HANDZO:

Q So you just don't think there was
any benefit to Sirius at all, the fact that
your principal competitor raised its prices
three dollars.

A Yes. I don't know of any
information that I can give you that would
tell you that their raising the price didn't
hurt us more than it helped us because it got
people to lock in a $9.99 price for a long
period of time at a time when there was a lot
of talk about satellite radio. So it gave
them an excuse to say, "Hey, you know what?
Sirius is $12.95. But you know what? We're
$9.99 and you can hold that $9.99 even though
we're going to raise our price."

Q Can't do that today. Right? You
can't sign up for XM for $9.99.

A I don't know what offers XM is
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having.

Q You don't know what XM's pricing
is.

A No. Trust me. I know what their
list price is. I know what the advertised

price is. But I don't know what would happen
if you were to call the call center and say,
"You know what? I'm interested in buying it.
What's available?" There may be some specials
and packages. I don't know.

Q You don't have any evidence, do
you, that anybody can get Sirius for less than

$12.95 per month?

A Sirius?
Q I'm sorry. XM.
A I have no -- Yes, we have some

anecdotal information that people are paying
less than $12.95 and the way you look at that
is if you take a look at their ARPU, average
revenue per user. So if their average revenue
per user is below $12.95, then people are

getting it for less than $12.95 and I believe
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that XM's ARPU is somewhere in the $10 range.
So obviously, people are getting it for less
than $12.95.

Q By the way, what is Sirius' ARPU?

A $11 or something and just so you
also understand. That factors in some rebates
so that if, in fact, when you buy a radio if
we gave $50 rebate the way that gets accounted
for is in the ARPU.

Q It is not possible -- Mr.
Karmazin, wouldn't you agree that if XM and
Sirius raised their prices fewer people would
subscribe?

A I believe that we are competing
with free. Our primary competition is, I
mentioned this before and I don't want to
dwell on it because I know the point's been
made, I believe that the more we raise our
price, the more today, this is my viewpoint
today, is that the more that we raise our
price the more that we are more difficult to

convert people from free radio to Sirius.
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It's counter intuitive to think that if we
could sell our product at $6.99 we might get
more subscribers than we could get at $14.99.

Q To the extent that if you raise
your prices you get fewer subscribers, isn't
it right that when XM raised its price it was
going to get fewer subscribers?

A I don't know enough about what
XM's viewpoint was at the time. Remember,
that was done at a time when satellite radio
at retail was taking off. I'm giving you what
my comment is today and we talked about it in
my earlier statements about how things have
slowed down in retail. So it's possible that
XM would have a different viewpoint two years
ago in 05 than they would in ~07.

CHIEF JUDGE SLEDGE: Mr. Handzo, I
hope at some point we're going to understand
why all this conversation about pricing is
something worth considering.

MR. HANDZO: I can explain it now,

but you probably don't want me to do my
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closing argument now. But the point is Mr.
Karmazin has a chart here which shows their
subscribers climbing which he relates to the
signing up content deals. The fact that
increase in subscribers actually coincides
with when XM raised its price and lost that
competitive advantage vis .. vis Sirius.

BY MR. HANDZO:

Q Mr. Karmazin, you talked in your
written testimony about OEM deals and benefits
you got from non music content deals in
working with your OEM partners. Do you recall
that?

A Yes.

Q Now, in fact, Sirius has OEM deals
in place with a number of major car
manufacturers before it entered into these non
music content deals, didn't it?

A They had some agreements in place,

Q Okay. For example, before these

non music content deals that you've talked
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about, Sirius had an OEM deal with Volkswagen.
Right?

A I don't have the dates of which
when the agreements existed and when they did.
I certainly acknowledge that there were OEM
agreements in place. There wasn't a lot of
OEM production in place at that time. So
these agreements that I talked about were
important because they tied to putting the
satellite radio in the car, not just doing R&D
and development work. So the number of
subscribers that we had in the OEM area in
2005 was in a couple of hundred thousand. So
even though the agreements were there, they
only delivered a couple of hundred thousand
subscribers as compared to today.

Q Okay. For example, Sirius had an
OEM agreement with Ford prior to those, prior,
for example, to the NFL deal. Right?

A Yes.

Q Okay, and it had an OEM deal with

Daimler Chrysler prior to the NFL deal.
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A Yes.
Q And it had an OEM deal with
Infinity prior to the NFL deal.
A I don't recall the Infinity one.
I know for sure Ford and Chrysler.
Q And Audi, that was before the --
A I don't know.
MR. HANDZO: May I have a moment,
Your Honor?
CHIEF JUDGE SLEDGE: Yes sir.
MR. HANDZO: I think that's all I
have, Your Honor. Thank you.
CHIEF JUDGE SLEDGE: Any redirect?
MR. JOSEPH: May I have two
minutes, Your Honor?
CHIEF JUDGE SLEDGE: Yes sir.
(Pause.)
CHIEF JUDGE SLEDGE: Mr. Joseph.
MR. JOSEPH: I just have two very
quick subjects, Your Honor. They may only be
two questions.

CHIEF JUDGE SLEDGE: All right.

8/22/2007 HEARING--Silverman, Karmazin

REDIRECT EXAMINATION
BY MR. JOSEPH:

Q Mr. Karmazin, just a couple of
quick follow-up questions about things Mr.
Handzo asked you about if you recall. Do you
know whether at the time XM was charging $9.99
for its base service it was also charging
$1.99 extra for Opie & Anthony?

A And I believe they also were
charging extra for possibly Internet and
Playboy, I think, at the time. I know there
were extras but I don't know -- I can't recall
the specific amounts or the specific content.

Q And do you know whether at the
time they raised their price to $12.95 they
stopped charging at least some of those
extras?

A Yes, that I recall. The $12.95
was an all-inclusive.

Q Now Mr. Handzo asked you about the
earlier, the pre NFL deals, with Ford and

Chrysler. Did those deals obligate the car
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makers to put Sirius radios in any particular
number or percentage of cars?
A They did not.

MR. JOSEPH: I have nothing
further, Your Honor.

CHIEF JUDGE SLEDGE: Any questions
from the bench? Thank you, sir. That's the
end of your testimony.

THE WITNESS: Thank you sir.

(Witness excused.)

CHIEF JUDGE SLEDGE: We'll recess
about two minutes. Off the record.

(Whereupon, at 4:35 p.m., the
above-entitled matter recessed and reconvened
at 4:38 p.m. the same day.)

Whereupon,

BRUCE SILVERMAN
was recalled as a witness, and having been
previously duly sworn, was examined and
testified as follows:

CHIEF JUDGE SLEDGE: On the

record. Mr. Silverman, please be seated.

253

8/22/2007 HEARING--Silverman, Karmazin

THE WITNESS: Thank you.

CHIEF JUDGE SLEDGE: Mr.
DeSanctis.

MR. DeSANCTIS: Good afternoon,
Mr. Silverman.

THE WITNESS: Good afternoon.

CROSS EXAMINATION

BY MR. DeSANCTIS:

Q When did you perform the ad cost
analysis that you testified about earlier
today?

A It was performed between -- I'm
trying to remember the exact dates, but it
would have -- I was actually retained shortly,
I think, it was on the 5th of July this year
and we completed it a day or two before the
testimony had to be filed.

Q Okay. So XM and Sirius didn't
have that at the time they executed their
content deals that you used, did they?

A No, they couldn't have.

Q Okay . Now you and your team did
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the ad cost analysis, you didn't review the
editorial that was either used or
intentionally not included, did you?

A That's correct.

Q You only did some spot checking, I
think, was your testimony earlier today?

A Well, I did some of the analysis
myself. I was part of the team. I didn't
just spot check. So I did some of it myself,
but, no, I didn't review all of them. There
would have been 4,000 plus to review.

Q When you did your spot checking,
did you change anything? Did you find
anything that your team had included that you
think should have been excluded or visa versa?

A I certainly found -- I found
things that were included that I then
excluded. But I didn't, as I testified
earlier, review any of the nos. So if they
were things they excluded, I just didn't go
there.

Q But you did find things in your

8/22/2007 HEARING--Silverman, Karmazin

spot check that you felt should not be

included.
A Yes.
Q And yet you didn't then go on to

check everything. Correct?

A I was not able to check
everything.
Q Now for the television editorials

that you included in your ad cost analysis,
again you didn't actually view all of the
television advertisements, television
editorials, that were either included or
excluded, did you?

A Are you asking if we actually, if
I actually, viewed it?

Q Yes.

A No, the process didn't involve
viewing actual video.

Q Right. No one viewed. No one on
your team viewed the actual television
editorial that you used in your ad cost

analysis. Correct?
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Introduction
1. My name is James E. Meyer. I am President, Operations and Sales, of Sirius XM

Radio Inc. (“Sirius XM” or “the Company”). I have served as President, Operations and Sales,
since I joined Sirius Satellite Radio Inc. (“Sirius”) in 2004, before its merger with XM Satellite
Radio Holdings, Inc. (“XM?”). I earned a Bachelor of Science and a Masters in Business
Administration from St. Bonaventure University.

2. Before joining Sirius, I was President of Aegis Ventures Incorporated, a
consulting firm that provides management services. Before Aegis, I held a number of senior
management positions in the consumer electronics area, including as Senior Executive Vice
President and Chief Operating Officer of Thomson Inc., a world leader in consumer electronics,
from 1997 to 2001. As Senior Executive Vice President and COO, I was responsible for
Thomson’s Digital Media Solutions business unit, a global business that serves the
entertainment, broadcast and content industries for such clients as The Walt Disney Company,

Warner Bros., DreamWorks, Microsoft, DirecTV, ABC and BBC. From 2001 to 2002, I served



RESTRICTED — Subject to Protective Order
in Docket No. 2011-1 CRB PSS/Satellite II
as special advisor to the Chairman of Thomson S.A. I have also held other senior management
positions at Thomson, General Electric and RCA during my 25-year career in consumer
electronics.

3. In my role as President, Operations and Sales, of Sirius XM, I am responsible for
three primary areas of the Company: (1) technological operations, (2) sales and marketing and
(3) Sirius XM’s substantial customer-facing organization.

4. With respect to technological operations, all aspects of the technology underlying
Sirius XM’s products and services fall within my purview, including our delivery networks, the
systems that receive, format and digitize the content provided to our subscribers through our
networks, and engineering and research and development (“R&D”), including delivery over
systems as well as the “chipsets” integrated into our various in-vehicle and aftermarket products.

5. I also oversee Sirius XM’s extensive customer-facing organization, which
comprises approximately 3,000 customer service agents provided by third-party vendors and
over 100 other employees whose work focuses exclusively on attracting, servicing and retaining
(and sometimes reacquiring) subscribers." To that end, I am responsible for all of Sirius XM’s
efforts to attract and acquire new customers, including through the original equipment

manufacturer (“OEM”) market (i.e., the automobile industry) and retail market (known in our

" The costs derived from Sirius XM’s customer-facing organization, primarily from customer service and
billing — i.e., operation of third-party customer service centers and subscriber management systems, as
well as bad debt expense — are significant. In 2010, the Company spent approximately hon
technology that has enabled us to improve the customer-care experience, including the integration of our
subscriber management system to get both Sirius and XM subscriber platforms on the same system, with
resulting costs for staff training to ensure agents were familiar with the new platform, as well as the
introduction of a new unified website. Overall in 2010, Sirius XM spent approximately $241.7 million on
customer-care and billing-related costs; in the first half of 2011 alone, we spent over $128 million for
customer-service-related costs. This increase was attributable to an increase in daily weighted average
subscribers, which drove higher call-center volume, billing and collection costs, transaction fees, bad debt
expense and personnel costs. We expect our customer service and billing expenses to increase as our
subscriber base grows due to increased call center operating costs, transaction fees and bad debt expense.



business as the “aftermarket”). I have the ultimate responsibility for the teams that establish and
develop relationships with automobile manufacturers that install satellite radios in their vehicles
and with retail establishments that sell our products, such as Best Buy and Radio Shack. These
efforts dovetail with the Sales & Marketing unit, as to which I oversee approximately 125
employees. I also oversee the Company’s efforts to retain existing subscribers and its aggressive
win-back marketing efforts aimed at reacquiring subscribers who have ended their service. As
part of my responsibilities in these areas, I am intimately familiar with the competitive
environment in which Sirius XM operates.

6. I have reviewed the written direct testimony of the following witnesses from the
proceeding that set rates for the Company’s satellite service for the period 2007 through 2012
(“Satellite I’): Terrence Smith, John Douglas Wilsterman and Robert Law (all formerly of
Sirius) and Gary Parsons, Anthony Masiello and Stephen Cook (all formerly of XM).
Collectively, these individuals’ testimony covered the following key areas, among others: (a) the
history of Sirius and XM, including their respective concepts, launches and startup costs; (b) the
development and maintenance of satellite radio technology, including satellites, chipsets,
receivers, product innovations and development costs; (c) marketing efforts, strategies and
relationships with the OEM and retail markets for the sale of Sirius and XM satellite radio
products and services, including the substantial incentive payments both Sirius and XM
historically have paid (and continue to pay) to market participants; and (d) the competitive
landscape facing the two companies at the time of the Satellite I proceeding.

7. These witnesses’ testimony has been designated to be included in this proceeding,
and I will not restate most of what is provided there. The purpose of my testimony instead is to

update that testimony where appropriate, as well as to discuss various aspects of the state of the



Company that fall within my purview, the current competitive landscape, and how such matters
affect our expectations for the next licensing period of 2013 to 2017.

Overview & Summary Of Testimony

8. Sirius XM is a satellite radio company that broadcasts music and non-music
content on a subscription-fee basis on more than 135 channels throughout the continental United
States. The programming offered to Sirius XM subscribers constitutes a mix of diverse genres of
music and often exclusive offerings of talk, sports, news, entertainment and data (such as traffic
and weather) content. The vast majority of the Company’s revenue is derived from subscription
fees. Advertising revenue constitutes between two and three percent of the Company’s
aggregate revenues. Sirius XM currently has more than 21 million subscribers.

0. XM merged with a subsidiary of Sirius in July 2008. However, Sirius XM still
operates and maintains two proprietary satellite radio systems (the former Sirius and XM legacy
systems), and will continue to do so for the indefinite future. This dual-system approach is
necessitated by the fact that we have millions of installed satellite radios in the market capable of
receiving only one or the other service. The combined Sirius XM cannot simply cut off one or
the other of the legacy networks without shutting off access to half of our existing subscribers.
Although it might not be intuitive to the casual observer, the merger did not result in substantial
synergies or efficiencies in the category of expenses relating to the distinct satellite networks that
support these separate systems.

10. Sirius XM primarily distributes our service and products through the sale or lease
of new vehicles. The Company has agreements with every major automaker to offer satellite
radios as factory- or dealer-installed equipment in their vehicles. For a variety of reasons, this

distribution channel has become ever more critical since the time of the Satellite I proceeding. In



2006, 48% of our new subscribers were obtained through the OEM market, with the majority
coming to Sirius and XM through the aftermarket. In the last four quarters, 88% of Sirius XM’s
gross additional subscribers have been obtained through the OEM market and 70% of our total
subscriber count is attributable to the OEM channel. Although making up a substantially lower
portion of our distribution activity, our radios also continue to be available through retail
locations nationwide and through the Company’s websites.

11. Satellite radio faces significantly more intense competition today from new
technology and other media that either did not exist, or were not fully developed, at the time of
the Satellite I proceeding. While terrestrial radio (which pays no performance royalties
whatsoever to the record industry) remains our primary competition, enormous advances in
broadband technology have enabled a newly-viable class of Internet-based competitors to
provide streaming and other forms of music and non-music content that can be accessed on
wireless smartphones and other mobile devices capable of being easily used in automobiles.
These competitors (and the delivery platforms on which they rely) offer consumers features and
advantages that formerly set satellite radio apart from terrestrial radio: nationwide, largely
commercial-free access to diverse genres of uncensored content.

12.  For their part, automobile manufacturers are responding with technological
innovations that enable consumers to access music and other content from their smartphones and
other mobile devices with increasing safety and seamlessness. “Connected-car” technology in
active development (and already in use in Ford, Toyota and other vehicles) increasingly is
providing consumers with ever-greater audio entertainment choices in competition with Sirius

XM on our dominant distribution platform.



13. Sirius XM faces the further challenge that these new Internet-based competitors
have widely divergent cost structures from our own. Sirius and XM were required to invest
billions of dollars to acquire spectrum and build from scratch an entirely new category of
service: nationwide satellite-delivered radio. Major investments were needed (i) to build, market
and support the chipsets and radios that enable subscribers to receive our content, and (ii) to
build a nationwide distribution system featuring satellites, repeaters, and other facilities enabling
network uplink and signal transmission. Sirius, XM and now the merged entity, Sirius XM, have
expended enormous additional sums maintaining, updating and replacing older technology.
Significant ongoing technology expenditures will continue over the 2013-2017 period to service
the more than 21 million subscribers who enjoy and depend on our satellite radio service every
day. In contrast, Internet audio content providers, which piggyback on both third-party hardware
(computers, smartphones and the like) and distribution networks (Internet and mobile
broadband), have not been saddled with remotely comparable expense.

14.  While Sirius XM has only recently become profitable and realized a positive free
cash flow, as a subscriber-based service company, its continued profitability and viability
depends almost entirely on our ability to attract and retain subscribers. Sirius XM continues to
operate in a fragile environment in which numerous factors present a palpable risk to the
Company’s ability to do so. In addition to the increasingly vigorous competition we face in the
market, our ever-increasing dependence on automakers makes the demand for our service
difficult to predict, given the challenges faced by that market. The purchase of a satellite radio
and a subscription to Sirius XM’s service is discretionary. As we saw firsthand during the
dramatic economic downturn of 2008 and 2009, auto sales slowed significantly and negatively

impacted our subscriber growth — to the point where we narrowly averted a Chapter 11



bankruptcy filing. Along the same lines, general economic conditions and the status of the credit
markets can, and do, affect our business.

The Competitive Landscape

15. Satellite radio faces significantly more intense competitive threats today resulting
from new and more fully developed technology and other media that were not a significant
marketplace factor at the time of the Satellite I rate-setting proceeding. At the time of that
proceeding, Sirius and XM viewed terrestrial radio as their primary competition. While this
remains true, as [ will explain, changes in both technology and consumer behavior have blazed a
trail for new categories of competitors — in particular in the vehicle — that were unforeseen even
five years ago.

16. Terrestrial radio continues to represent the dominant form of in-vehicle listening,
primarily because it is free. AM/FM radios are in every new and used car on the road, and radio
stations blanket the country. Over 90% of Americans have access to and enjoy free terrestrial
radio. Similarly, HD radio, which was just emerging at the time of the Satellite I proceeding,
continues to pose a competitive threat to Sirius XM, as it also provides music to listeners at no
cost and with a much better sound quality than analog terrestrial radio.

17. To date, Sirius XM has succeeded in clawing away a share of the radio audience
by offering an enhanced value proposition for listeners, including uninterrupted nationwide
coverage, a wide variety of commercial-free music, access to uncensored content, as well as the
Company’s compelling non-music content (including exclusive talk and sports channels). Many
of these distinguishing advantages have eroded, however, with the advent and growth in the last
few years of several important technological developments. First, over the last several years,

wireless carriers have made significant and costly investments (in the tens of billions of dollars)



to enhance wireless networks, resulting in the third-generation (3G) networks and now the
dramatically more advanced fourth-generation (4G) networks. These network upgrades have
themselves led to upgrades in the technologies of smartphones and other mobile devices, and the
web browsers or applications (“apps”) on those devices, through which users seamlessly access
the Internet.”> As I will explain, the combination of rapid advances in broadband and wireless
network technology, and smartphones equipped to take advantage of this technology, has
enabled a new generation of Internet-based content providers to deliver content directly to
consumers in automobiles in a variety of ways — including by integration of such services
directly into the in-dash audio entertainment systems of the vehicles. These competitors will
increasingly offer the same advantages over terrestrial radio that Sirius XM once had to itself
without the burden of deploying the network to distribute their content.

18. Smartphones also address changes in consumer consumption of entertainment
content in ways that will affect Sirius XM. Consumers in the twenty-first century want
convenience (to consume entertainment programming on demand, when they want it) and
personalization (to have that programming personally tailored to their tastes), and technology
now increasingly affords them those abilities. The popularity of the digital video recorder
(DVR), which permits television viewers to record shows through their cable boxes and watch
them whenever they wish, is a prime example of the marriage of technology to this consumer

appetite. Increasingly, consumers want — and are coming to expect — this level of convenience in

% In 2007, Apple introduced the iPhone, which for the first time provided access to the Internet and
allowed users to download apps that allow for live mobile streaming, in addition to the music and video
content downloadable onto Apple’s more traditional iPods. In addition to the iPhone, live mobile
streaming also is now available via apps on certain Blackberry and Android mobile devices. More
recently, technology providers like Apple, Amazon and Barnes & Noble have introduced devices called
tablets, which also operate on apps and are essentially smartphones with larger screens (and without voice
capabilities). For purposes of the following discussions, I treat these and other similar app-ready Internet-
connected mobile devices to be encompassed in the category referred to as “smartphones.”



their audio entertainment experience as well, including in the vehicle. As to personalization, a
host of Internet radio providers (almost all of which offer smartphone apps accessible in the
vehicle) have emerged with technology that creates highly-customized programming closely
tailored to a user’s stated tastes and preferences — and they do so very inexpensively. The
imminent penetration of these competitors into the OEM market — the market on which Sirius
XM’s business principally depends — is likely to have a palpable competitive effect on the
Company during the next license period.

The Development of Competitive Internet-Based Services

19. As is discussed in detail in the accompanying testimony of William Rosenblatt, at
the time of the Satellite I proceeding, portable, mobile music tended to be limited to tracks
downloaded on a desktop PC (or laptop) and transferred to a portable device. As a result, these
devices’ content was static — i.e., it was chosen by the listeners themselves in building their
music libraries. For these reasons, although an iPod or other mp3 player could be connected to
an automobile through an auxiliary cable such that the user could bring his or her CD collection
into the car, true wireless streaming and downloading was not yet available or as widespread on
a convenient basis.

20. Two important and rapid technological developments have occurred since the
record in the Satellite I proceeding was developed that have increased the competitive threat to
Sirius XM of Internet music providers. First, a new class of devices called smartphones has
emerged that permit consumers to connect to the Internet at speeds sufficient to transmit audio
content at superior sound quality. These smartphones, like computers, are capable of running
“apps” through which they can access numerous different Internet content providers on a mobile

network. The sale and distribution of smartphones and other mobile devices continues to exceed



expectations: more than 100 million smartphones are reported to be in use in the U.S. today.
Relatedly, third-generation (3G) mobile networks have enabled a steady increase in the audio
quality and reliability of mobile Internet radio streaming. This trend is expected to increase even
further as fourth-generation (4G) networks become the new standard.

21.  Second, these technological advances in smartphone capabilities have enabled
significant new competition for satellite radio. The period since 2007 has witnessed the rapid
proliferation of mobile Internet music applications, as well as tremendous growth in the
availability of non-music (e.g., sports, news and talk) programming available on smartphones.
Some of the major competitors to have emerged in the last few years in the Internet music area
are Pandora, Rhapsody, Last.fm, Slacker, MOG, Spotify and others. Additionally, traditional
radio broadcasters like CBS and Clear Channel now make high-fidelity digital streams of their
content available on the Internet and make otherwise territorially-limited broadcasts available
nationwide on smartphones through Last.fm and iHeartRadio. (While such content previously
was available to a degree on the Internet, it has grown dramatically and is now available
wirelessly on smartphones.) Some of these services are free, while others charge a monthly
subscription rate, which is in most cases lower than Sirius XM’s subscription packages. The
new breed of Internet music service providers offers a variety of advanced services and
functionalities, from curated playlists and permanent downloads to custom playlists, interactive
streaming and cloud sync. All of these services are capable of running on smartphone apps and
often have few if any geographic limitations, providing listeners with programming from across
the country or around the world. In the near future, we can likely expect even more competitors

in this space, including such music and media giants as Facebook, Apple, Google and Microsoft.
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22. Smartphones also permit listeners to access not only apps for music content, but
also sports, news, weather, traffic and other talk radio content via their mobile devices. These
services are available today, and offer sports and other talk programming on mobile devices
similar to that currently available on Sirius XM. For example, Stitcher is an on-demand Internet
radio service that focuses on news and information radio, providing online streaming through its
website and mobile apps. Stitcher aggregates content from thousands of content providers
(including NPR, CNN, Fox News, MSNBC, BBC and the like — all of which are also available
on Sirius XM’s service) and organizes the content into “stations” that listeners can browse and
listen to for free. Other non-music content available for streaming online is available directly
from prominent sources such as NFL.com, MLB.com and ESPN.com.

23. Sirius XM continues, of course, to offer exclusive non-music content from
extremely popular celebrity personalities such as Howard Stern and Oprah Winfrey (as described
in the accompanying testimony of Mel Karmazin), as well as carefully programmed music
content on its numerous channels (as described in the testimony of Steven Blatter). That said,
the availability of generally comparable content through mobile apps is a new competitive
challenge, particularly in view of the excellent sound quality, increasingly seamless wireless
coverage area, and integration into the automobile listening experience afforded by these
alternatives to the consumer. We expect that further improvements from higher bandwidths,
wider programming selection and advancements in functionality will make Internet audio
content and smartphone apps an increasingly significant competitor, especially in vehicles.

The Introduction Of “Connected Cars”

24.  Even today, there are many options in the market that make the expanded choice

of online audio content services easily available in automobiles. One such option, as described
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in the testimony of William Rosenblatt, involves a direct audio connection to a listener’s
smartphone by means of a cable, Bluetooth, or smartphone dock built directly into the vehicle.
This is the simplest capability available that provides the excellent sound quality of Internet
audio content to be transmitted over car audio systems, and is already being used by an
appreciable number of people (particularly, and not surprisingly, those in younger age groups) to
listen to Internet content over mobile apps in their cars (as Mr. Rosenblatt notes, 90% of new
cars allow for such connections). This type of connectivity requires the listener to control the
app through the screen of the smartphone device itself, which is more difficult to maneuver than
an in-dash radio system.

25. A more seamless listening experience — and even greater competitive challenge —
is reflected in the next step in technological innovation for the in-car listening experience: what
has become known as the “connected car.” There are two levels of integration for connected-car
technologies: one uses smartphones as wireless transmitters to provide Internet-based audio
content through mobile apps on the car’s dashboard display (and is on the market today); the
other provides access to Internet audio content apps through a modem incorporated directly into
the car’s computer (and will be introduced in the OEM market in the imminent future).

26.  Whereas a smartphone connected to an input jack is controlled on the smartphone
screen and then transmitted to the car’s audio system, the newer “connected” services will shift
the interface from the phone to the screens and controls of the car itself. Thus, in today’s
connected-car technology, automakers have built protocols into the computer of the car that
allow smartphone apps to be integrated and accessed in the dashboard display. That is, the
smartphone itself still acts as the wireless transmitter, but it is controlled “remotely” through the

car’s system controls. An icon for the Internet audio content provider (e.g., Pandora or ESPN)
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will actually appear on the dash, alongside icons for Sirius XM and AM/FM terrestrial radio.
The entire in-dash entertainment system may be controlled through touchscreen technology or
voice recognition. From the user’s perspective, the listening experience is seamless and easy to
use, and in many ways indistinguishable from the terrestrial and satellite radio services also
available through the same unit.

27. This connected-car technology, which is actually implemented and is in cars on
the road today, has significant advantages for both consumers and automakers, which make it a
viable and immediate competitive threat to Sirius XM. For consumers, it has the advantage of
providing more choice on a safer, seamless listening experience. Every app on the smartphone is
potentially available on the dash.” For automakers, the system has the advantage of being
relatively inexpensive to deploy: unlike satellite radio, which requires an OEM to purchase and
install the actual receiver device, the cost of the wireless receiver (i.e., the smartphone itself) lies
with the consumer, not the automaker. Additionally, unlike satellite radio, connected cars result
in no disruption to the listening experience in the event a particular Internet content provider
goes out of business. In that circumstance, its icon simply disappears from the dashboard
display; contrast this with the negative feedback the OEM is likely to receive were Sirius XM to
go out of business and the customer left with a non-functional factory-installed radio.

28.  Ford was the first to introduce this first-generation connected-car technology
through its SYNC system, created through a partnership with Microsoft. SYNC seamlessly
allows smartphone apps to appear on the vehicle’s dashboard display, no different than AM/FM

radio or a Bluetooth connection for a cell phone. SYNC is now available on most Ford and

? As the New York Times recently noted, current options in traditional radio, hard-wire connections to
iPods or other personal music libraries, and even satellite radio may be seen by consumers as having their
limitations for in-car listening relative to connected-car technology, which the Times writer described
(based on a review of MOG's new BMW-compatible app) as “so intriguing.” See SXM Dir. Ex. 3.
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Lincoln products. As of January 2011, nearly 80% of 2011 Ford model purchasers were opting