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I. INTRODUCTION 

1. My name is Mark E. Zmijewski.  I hold the Charles T. Horngren Professorship of 

Accounting at The University of Chicago Booth School of Business, at which I have been a 

faculty member since 1984.  Formerly, I held the Leon Carroll Marshall Professorship (since 

1999).  In addition to my faculty duties at The University of Chicago, I also held the positions of 

Deputy Dean (1996 - 2011), Ph.D. Program faculty director, and the Center for Research in 

Security Prices faculty director.  I am also a Senior Consultant to Charles River Associates 

(“CRA”), a consulting firm that provides economic, financial, and management consulting 

services.  I discuss my qualifications in more detail in Section III and present my curriculum 

vitae in Appendix A. 

2. I understand that this matter pertains to the determination of terms and rates for 

interactive streaming royalty payments under the Copyright Act.  I further understand that 

Section 115 of the Copyright Act grants licenses related to the distribution of physical and digital 

phonorecords and that, under these licenses, songwriters are entitled to royalties referred to as 

mechanical royalties.1  I understand that one of the responsibilities of the United States 

Copyright Board (“USCRB”) is to set mechanical royalty rates for music publishers and 

songwriters on music delivered in physical format, through digital download, and through 

interactive streaming.2        

                                                 
1 Mechanical royalties, or mechanical revenues, are “[r]oyalties paid to songwriters and artists when music is sold 
(think CD or vinyl) but also when music is streamed (streaming mechanicals) ‘on-demand’ (like Spotify).”  
https://www.royaltyexchange.com/learn/mechanical-and-performance-royalties-whats-the-difference (last accessed 
on February 14, 2017). 

2 I assume such a royalty is applicable to interactive streaming for purposes of this report. 

PUBLIC



 

  
 Page 2 

 
 

 

3. I have been asked by counsel for Spotify USA Incorporated (“Spotify”), Google 

Incorporated (“Google”), Amazon.com Incorporated (“Amazon”) and Pandora Media 

Incorporated (“Pandora”, and collectively “Digital Services Companies”) to provide testimony 

on issues set forth in this report in the rebuttal phase of this matter before USCRB.  More 

specifically, I have been asked by counsel for the Digital Services Companies to review certain 

witness statements and other testimony from Sony/ATV Music Publishing LLC (“Sony/ATV”), 

EMI Music Publishing Companies (“Sony/EMI”), Universal Music Publishing Group 

(“UMPG”), Warner/Chappell Music, Inc. (“Warner/Chappell”), BMG Rights Management (US) 

LLC (“BMG”) and Downtown Music Publishing (“Downtown,” and collectively, “Music 

Publishing Companies”) and analyze the documentation of revenues and advances submitted by 

the Music Publishing Companies in this matter.   

4. In particular, I have been asked to analyze the time-series of various components of 

revenues of the Music Publishing Companies based on the data produced by those companies in 

this matter.  I have also been asked to conduct a similar analysis for the music publishing 

industry based on the data provided by the National Music Publishers’ Association (“NMPA”).3  

Lastly, I have been asked to review and analyze the documentation provided by the Music 

Publishing Companies regarding initial upfront payments paid by the Music Publishing 

                                                 
3 “Founded in 1917, the National Music Publishers’ Association (NMPA) is the trade association representing all 
American music publishers and their songwriting partners. Its mission is to protect, promote, and advance the 
interests of music’s creators. The NMPA is the voice of both small and large music publishers, and is the leading 
advocate for publishers and their songwriter partners in the nation’s capital and in every area where publishers do 
business.” (http://nmpa.org/about/ last accessed on February 14, 2017).  I understand that NMPA collects revenue 
and other data from its members and has produced this data in this matter.  As its membership is comprised of 
American music publishers, I assume that the data reported is domestic (U.S. sourced).     
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Companies to songwriters and performers (“Advances”)4 and write-offs and recoupment of 

Advances by the Music Publishing Companies.  

5. I have prepared my expert report to state the opinions I intend to express at trial; to 

describe the bases for those opinions and the reasons underlying them; to disclose the facts and 

data I considered in reaching my opinions; and to make all other appropriate disclosures.  I 

express no legal opinions in this report.  The work that I conducted in this matter has been 

informed by my education, knowledge, and experience in accounting, economics, and finance.  I 

have considered and compiled materials as cited herein.  A listing of the discovery and publicly 

available materials I have relied upon in the formation of my opinions is contained in Appendix 

B, as well as the citations in the footnotes to the text, charts and tables.  

6. If I receive additional data, facts or information, I will review, evaluate, and analyze these 

additional data, facts, or information as they become available.  I will likewise update, modify or 

supplement my expert report as necessary to reflect any additional data, facts, or information that 

I receive.  I am being compensated at my usual hourly rate of $890 for my work in this matter.  

Various employees of CRA have assisted me in performing services under my direction in 

connection with this engagement.  I have a confidential contractual arrangement with CRA under 

                                                 
4 I understand that, under a publishing agreement, advances are paid to a songwriter by music publishers against 
future collections of royalties.  For example, Peter Brodsky, Executive Vice President, Business and Legal Affairs at 
Sony/ATV, states that “[t]he contracts that we sign with songwriters almost always require that we pay the 
songwriter a recoupable – but not returnable – advance against future earnings.  A recoupable advance means that if 
and when the songwriter begins to earn royalties, those royalties are retained by us until the advance is paid back.  
Note that the (50%) ‘writer’s share’ of performance royalties is collected and paid directly by the PRO to the 
songwriter and is therefore not used by the publisher to recoup the advance.  Thus, advances are, for the most part, 
recouped from mechanical royalties, the (50%) ‘publisher’s share’ of performance royalties and synchronization 
royalties (discussed below) to the extent the songwriter’s works are the subject of synchronization licenses.”  
(Witness Statement submitted by Peter Brodsky (“Brodsky Witness Statement”), ¶¶ 1 and 29).  I understand that 
PRO stands for “performance rights organization.” 
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which I may receive additional payments from CRA that are based on the fees paid to CRA on 

matters in which I am involved; however, none of my compensation is contingent in any way on 

the substance of my opinions or the outcome of this matter.   

7. I organize the remainder of this report as follows.  I summarize my opinions in Section II.  

I discuss my qualifications in Section III.  In Section IV, I analyze NMPA revenue data for the 

music publishing industry as well as the revenue for each of the Music Publishing Companies for 

which I have been provided data.  In Section V, I review and analyze documentation and 

testimony provided by the Music Publishing Companies regarding Advances paid by the Music 

Publishing Companies to songwriters, and write-offs and recoupment of Advances.    

II. SUMMARY OF OPINIONS 

8. In this section, I summarize my overall opinions.  In the remaining sections, I discuss the 

facts and data I relied upon and the analyses and other bases for those and other opinions I 

discuss in this report.  I based my analyses and thus, rely upon, the financial information 

produced by the Music Publishing Companies in order to inform the opinions outlined in this 

report.   

 

.  In this report, I have adopted terminology that is 

consistent with the terminology generally used by the Music Publishing Companies. 

9. I understand that examples of the various terms used by the Music Publishing Companies 

are as follows:  mechanical revenues (“Mechanical”) include revenues associated with physical 

product (e.g. CDs, vinyl records) (“Physical Phonorecords” or “Physical Phonorecords-
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Professorship.  In addition to my faculty duties, I also held the positions of Deputy Dean, PhD 

Program faculty director, and the Center for Research in Security Prices faculty director, all at 

the Booth School of Business.  

21. I earned my BS in 1976, MBA in 1981, and PhD with a major in accounting and minors 

in economics and finance in 1983, all from the State University of New York at Buffalo.  In 

addition to The University of Chicago, I have taught at the State University of New York at 

Buffalo and at York University in Toronto, Canada.  I have taught various courses in accounting 

(financial accounting, managerial accounting, and advanced accounting/mergers and 

acquisitions), finance (corporate finance, financial strategy and corporate transactions, financial 

analysis, and valuation of companies and corporate transactions), and entrepreneurship.  My 

research focuses on firm valuation and the ways in which various capital market participants use 

information to value securities.  I have published articles in academic journals in the areas of 

accounting and financial economics and also co-authored a textbook (with Professor Robert 

Holthausen of The Wharton School of the University of Pennsylvania) on how to value 

companies, parts of companies, and the securities issued by companies, titled “Corporate 

Valuation: Theory, Evidence and Practice.”  I have been an Associate Editor of The Accounting 

Review, and have been on the Editorial Boards of both the Journal of Accounting Research and 

The Accounting Review. 

22. I am a Senior Consultant to Charles River Associates, a consulting firm that provides 

economic, financial, and management consulting services.  I am also a Senior Advisor to, and a 

member of, the Investment Committee at Patron Capital Partners (Funds IV and V), a private 

equity investment company with a focus on real estate related investments.  I was a founding 
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partner of Chicago Partners, LLC, which was acquired by Navigant Consulting.  I am the former 

managing director of Navigant Economics (a subsidiary of Navigant Consulting) and a former 

member of the corporate executive committee of Navigant Consulting.  

23. I have worked as a consultant or expert in litigation matters in U.S. state and federal 

courts, in the Supreme Court of Victoria in Australia, and in U.S. and international arbitrations. 

The issues on which I have worked include: business valuation and securities valuation 

(valuation of corporate transactions, companies, and parts of companies, intangible assets and 

intellectual property, and securities); securities litigation (10b-5, section 11, section 12, ERISA, 

Martin Act, effect of disclosures, and insider trading); mergers and acquisitions (appraisals and 

price disputes, analyzing merger synergies, material adverse changes, corporate transactions, and 

the process of purchasing and selling companies); solvency and ability to pay (fraudulent 

conveyance, solvency assessment, and ability to pay government fines); antitrust litigation 

(analysis of merger efficiencies, failing firm defense, and financial analyses of alleged 

anticompetitive behavior); commercial and stockholder disputes (measurement of damages, 

accounting analyses, and economic assessment of transactions); accounting issues (measuring 

and analyzing revenue, cost structures, profitability, rates of return, interest rates, and other 

financial metrics and concepts); and creating and evaluating business plans.   

24. The frameworks and tools I use in my work are generally applicable to all industries, and 

I have applied my expertise in a broad range of sectors, including airline, auto, financial services, 

chemical, computer hardware and software, credit card and credit card security, energy, 

entertainment, for-profit education, health care, insurance, heavy and light manufacturing, 
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pharmaceutical, retail, real estate investment funds, securities companies, technology, 

telecommunications, transportation, and others.  

25. My curriculum vitae, which is attached to this report in Appendix A, details my 

qualifications, including my publications and testimonial experience within the last four years.   

IV. ANALYSIS OF CHANGES IN MUSIC PUBLISHING COMPANIES’ REVENUES 

26. In this section of the report, I summarize the types of music publishing revenues and 

analyze the revenue based on the financial data and documents produced by the Music 

Publishing Companies.  In its 2016 10-K filing, Warner Music Group30 cites Music & 

Copyright’s estimates of market share published in April 2016:  “[t]he top three music publishers 

collectively accounted for 64% of the market.”31  Sony/ATV led the music publishing market 

with a 28% market share, which reflects administration of its EMI music publishing assets.32  

UMPG was the second largest music publisher with a 23% market share, followed by 

Warner/Chappell with a 13% share.33  The fourth largest music publisher is BMG.34  I 

                                                 
30 Warner Music Group Corp. is the parent company of Warner/Chappell (Warner Music Group Corp. Form 10-K 
for the fiscal year ended September 30, 2016, p. 9). 

31 Warner Music Group Corp. Form 10-K for the fiscal year ended September 30, 2016, p. 12. 

32 Warner Music Group Corp. Form 10-K for the fiscal year ended September 30, 2016, p. 12.  I have received one 
file documenting results for Sony/ATV and another file documenting results for Sony/EMI.  I assume the reference 
to Sony/ATV in Warner Music Group’s 10-K filings combines the market share for both entities under the name 
Sony/ATV. 

33 Warner Music Group Corp. Form 10-K for the fiscal year ended September 30, 2016, p. 12. 

34 https://www.bertelsmann.com/divisions/bmg/#st-1 (last accessed on February 14, 2017). 
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understand the remainder of the music publishing market consists of mid-sized and smaller 

companies, including many individual songwriters.35 

27. I first review industry data and then present my analysis by company in descending 

market share order:  Sony/ATV, Sony/EMI, UMPG, Warner/Chappell, BMG, and Downtown.   

A. Types of music publishing revenues discussed in this report 

28. The Music Publishing Companies use various terms to identify different sources of 

revenues.  While generally similar, the terms used by each of the Music Publishing Companies 

are not the same across companies.  In this section, when I discuss the different revenues of a 

specific company, I typically use that company’s terminology and when I summarize my 

analyses across companies, I use equivalent but more general terms, which I describe in the 

remainder of this section.  

29. I use the term Mechanical revenues for revenues that are associated with mechanical 

rights which are the “right to reproduce a song in the form of records, tapes, CDs and other 

phonorecords.”36  I use the term Physical Phonorecords to refer to “vinyl records, cassette tapes, 

CDs, and all other material objects, except audiovisual recordings.”37  This is consistent with my 

understanding that Mechanical revenues arise, in part, from the sale of Physical Phonorecords (or 

                                                 
35 Warner Music Group Corp. Form 10-K for the fiscal year ended September 30, 2016, p. 12.  I understand that 
Downtown is one of the mid-sized and smaller companies in the music publishing market. 

36 Wilson, Lee, Making it in the music business: the business and legal guide for songwriters and performers, New 
York: Open Road Media, 2014, Web, Glossary.   

37 Wilson, Lee, Making it in the music business: the business and legal guide for songwriters and performers, New 
York: Open Road Media, 2014, Web, Glossary.   

PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



 

  
 Page 23 

 
 

 

40.  

 

  

 

 

  

PUBLIC



 

  
 Page 24 

 
 

 

  

 

 

PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



 

  
 Page 35 

 
 

 

58. In Sony’s public filings for the fiscal year ended March 31, 2015, Sony stated that music 

publishing, along with other divisions, saw “sales increased, resulting in overall segment sales 

being essentially flat year-on-year.”71  In public filings for the fiscal year ended March 31, 2016, 

Sony did not specifically reference revenue trends for the domestic music publishing business.  

Although I understand that recorded music is licensed separately with a different rate structure, 

Sony did discuss in its 2016 filing the change in streaming versus physical and digital download 

sales for recorded music, stating that “[i]n Recorded Music, digital streaming revenues 

                                                 
71 Sony Corporation Form 20-F for the fiscal year ended March 31, 2015, p. 55. 

PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



PUBLIC



 

  
 Page 50 

 
 

 

82.  
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84. Vivendi, UMPG’s parent, does not specifically address the performance of UMPG in its 

discussion of annual results.  Vivendi does discuss the performance of Universal Music Group, 

UMPG’s parent.  Although I understand that recorded music is licensed separately with a 

different rate structure, Vivendi highlights the shift towards streaming (from digital downloads 

and physical product) in its 2014 annual report, stating “[r]ecorded music digital sales were flat 

compared to 2013 at constant currency and perimeter, as significant growth in subscription and 

streaming revenues offset the decline in digital download sales.  However, total recorded music 

revenues declined due to the continued industry decline in physical sales.”106   

                                                 
106 Vivendi Annual Report 2014, p. 177.  I  
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96. This analysis is consistent with statements made by Warner in its discussion of annual 

results. Warner’s CEO, Stephen Cooper,120 stated in the fourth quarter 2016 earnings call held on 

December 8, 2016:121  

In fiscal '16, we saw a global double-digit revenue jump in both our Recorded Music and 
publishing businesses  . . . For the full year, [Warner/Chappell] revenue rose 13%, with 
digital up 47%, performance up 11%, sync up 10%, these more than compensating for a 
16% decline in mechanical. 
 

                                                 
120 Warner Music Group Corp, FQ4 2016 Earnings Call, December 8, 2016, pp. 3, 5. 

121 Warner Music Group Corp, FQ4 2016 Earnings Call, December 8, 2016, pp. 3, 5. 
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97. In responding to an analyst question about the music publishing business, Warner’s CFO, 

Eric Joshua Levin, also stated: 122 

. . . .So the top line movements, similar to Recorded Music, is really driven by digital and 
streaming growth. You see the strong -- as we discussed streaming numbers, we talked 
about 74% growth this quarter in publishing. So that's really helping drive that.  In 
addition, our market share growth in publishing has been tremendous.  And since we put 
our new management team in, led by Jon Platt, slightly more than a year ago, they've 
really focused on their kind of high-touch, high-service model, connecting artists that are 
recording to writers. And so we've really helped drive our market share.  So the 
combination of that plus streaming growth has led to a very strong revenue year . . . So 
we think publishing is on a healthy upswing, and we're very confident in that business.  

 
98. Warner is only covered by one analyst, Deutsche Bank.123  Deutsche Bank made similar 

positive statements about trends in music publishing, stating “WMG turned in its best quarter of 

top-line growth in almost 2 years.  And the improvement came from both the Recorded & 

Publishing segments.  The transition to streaming is gaining traction, and we’re encouraged that 

streaming growth is already offsetting download/physical declines.”124 

99.    

 

 

 

                                                 
122 Warner Music Group Corp, FQ4 2016 Earnings Call, December 8, 2016, p. 8. 

123 I reviewed analyst reports for Warner from January 1, 2014 through December 31, 2016 (Thomson Reuters) and 
identify reports by GlobalData, MarketLine, and Deutsche Bank.  Of these three, only Deutsche Bank includes 
investment commentary.    

124 Deutsche Bank, “Warner Music Group Corp: F2Q16 (March) Results Recap,” May 6, 2016, p. 1. 
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.144 

V. ADVANCES 

119.  In this section, I discuss the documents and testimony from the Music Publishing 

Companies about the asserted negative effect on Advances due to changes in revenue sources 

away from Mechanical revenues associated with Physical Phonorecords and Digital Downloads 

and, in particular, the ability of the Music Publishing Companies to recoup Advances paid to 

songwriters and the increase in the balance of Advances.  As discussed below, the Music 

Publishing Companies generally acknowledge the complexities associated with estimating 

Advances and the timing of recoupments, which would be affected by a change in the pattern 

and timing of Mechanical revenues associated with Physical Phonorecords and Digital 

Downloads as well as write-offs of Advances.   In the remainder of this section, I first discuss the 

testimony provided in the witness statements of the Music Publishing Companies about 

Advances, and  
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Mark E. Zmijewski (Zme – yev’ -ski) Bio 

Professor Zmijewski specializes in the areas of accounting, economics, and finance as they relate to valuation, 

financial analysis, and security analysis, or more generally, financial economics. He has been on the faculty of 
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accounting and financial economics and also co-authored a textbook (with Professor Robert Holthausen of The 

Wharton School of the University of Pennsylvania) on how to value companies, parts of companies, and the 
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11, section 12, ERISA, Martin Act, effect of disclosures, and insider trading); mergers and acquisitions 
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solvency assessment, and ability to pay government fines); antitrust litigation (analysis of merger efficiencies, 
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disputes (measurement of damages, accounting analyses, and economic assessment of transactions); 
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and other financial metrics and concepts); and creating and evaluating business plans.  
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heavy and light manufacturing, pharmaceutical, retail, real estate investment funds, securities companies, 
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Stock Returns.” With R.L. Hagerman and P. Shah. Journal of Accounting Research, 1984.  

“An Income Strategy Approach to the Positive Theory of Accounting Policy Setting/Choice.” With 
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Report filed February 15, 2016. Rebuttal report filed March 10, 2016.  Deposition testimony March 

14, 2016. 

 

Pankaj Oswal v. Carson & Others; Radhika Oswal v. Australia and New Zealand Banking Group & 
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7, 2015. Rebuttal report filed May 28, 2015. Deposition testimony June 10, 2015. 

 

Lavastone Capital LLC, Plaintiff, v. Coventry First LLC, LST I LLC, LST II LLC, LST Holdings Ltd., 

Montgomery Capital, Inc., Alan Buerger, Reid Buerger, Constance Buerger, and Krista Lake, 
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Supporting Fund, Inc. In the Supreme Court of the United States, No. 13-317. Brief of Testifying 

Economists as Amici Curiae in Support of Respondent filed December 5, 2014. 
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