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COMMENTS OF THE ALLOCATION PHASE PARTIES
The undersigned representatives of all of the Allocation Phase (formerly
“Phase I”) claimant categories to which Section 111 cable royalties have been allocated in prior
cable royalty allocation proceedings (“Allocation Phase Parties”) 1 submit the following
comments in response to the Notice of Proposed Rulemaking (“Notice”), 82 Fed. Reg. 14,167
(Mar. 17, 2017), concerning amendment of the regulations governing the filing of claims to
compulsory license royalty fees. The Allocation Phase Parties generally support many of the
Notice’s proposed amendments, most of which are related to an improved online claims filing
system.
One newly proposed rule, however, would require each joint claim to identify at
least one secondary transmission for each copyright owner that is the subject of that joint claim.
Such a rule would impose substantial, costly, and unnecessary burdens on copyright holders, and
is therefore opposed by the Allocation Phase Parties. The Copyright Office rightly rejected an
identical proposal in 1994. There is no reason for the Judges to break with that decision.
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The Allocation Phase Parties are Program Suppliers, Joint Sports Claimants, Commercial
Television Claimants, Public Broadcasting Service, American Society of Composers, Authors
and Publishers, Broadcast Music, Inc., SESAC, Inc., Settling Devotional Claimants, Canadian
Claimants Group, and National Public Radio.

The Allocation Phase Parties also believe that the proposed rules should not
require a “motion showing good cause and lack of prejudice” in order to amend claims after the
statutory filing period.
Finally, the Allocation Phase Parties suggest certain other clarifying or technical
amendments to the Notice’s proposed regulations.
I.

The Judges Should Not Require Each Joint Claim to Identify a Secondary
Transmission for Every Copyright Owner.
The Allocation Phase Parties oppose the proposed new rule to be codified at

37 C.F.R. § 360.4(b)(2)(iii) because it would unnecessarily impose significant burdens on
copyright owners by requiring joint claims to include “identification of at least one secondary
transmission of one work by each identified copyright owner that has been secondarily
transmitted by a cable system or satellite carrier.” 82 Fed. Reg. 14,169 (emphasis added). The
current rule, by contrast, states that a joint claim must include “identification of at least one
secondary transmission of one of the copyright owners’ works by a cable system.” 37 C.F.R.
§ 360.3(b)(2)(iii) (emphasis added).
The Allocation Phase Parties believe that the current one-example-per-claim
requirement strikes the appropriate balance at the claim-filing stage between avoiding undue
burden and cost for copyright owners while ensuring that each joint claimant meets the minimum
statutory eligibility requirements to seek a distribution of cable royalties.
Indeed, that is precisely the conclusion that the Copyright Office reached in 1994
when it addressed the same issue. The subject arose after Congress eliminated the Copyright
Royalty Tribunal (“CRT”) and replaced it with Copyright Arbitration Royalty Panels (“CARP”).
In response, the Copyright Office adopted interim regulations and proposed permanent rules
intended to reflect the CRT’s rules. However, the Copyright Office mistakenly “belie[ved] that
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the [CRT]’s regulations required that a joint claim identify at least one secondary transmission
for each joint claimant,” and its interim and proposed rules reflected this misunderstanding.
Final Regulations, Copyright Arbitration Royalty Panels, 59 Fed. Reg. 63,025, 63,027 (Dec. 7,
1994). The immediate and unanimous opposition of copyright owners led the Copyright Office
promptly to waive the requirement in its interim regulations and ultimately to remove that
requirement from the final rule. See 59 Fed. Reg. at 63,028. The Copyright Office concluded
that: “It is apparent from the unanimous opinion of the commentators that requiring
identification of a secondary transmission for each joint claimant would add in some cases a
substantial burden and cost to joint claimants without yielding an appreciable return in
administrative efficiency.” Id.
The Copyright Office’s 1994 judicious analysis holds true today. Requiring
identification of a secondary transmission for each copyright owner would incur hundreds of
man-hours each year. For example, the last time one of the Allocation Phase Parties—PBS—
undertook such a task, it expended approximately 300 hours annually to identify secondary
transmissions simply for its member stations. 59 Fed. Reg. at 63,027. Similarly, the Canadian
Broadcasting Corporation estimates that it would require approximately 275 hours to identify
secondary retransmissions for each claimant listed on its annual joint claim today. The process
would be extremely time-consuming because for many copyright owners’ claims, it would
require merging commercially available and expensive broadcast programming databases with
cable carriage data—something that most of the Allocation Phase Parties currently do not
undertake on an annual basis for the immediate preceding year, as would be required by the
proposed rule.
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There is no justification for the rule that would outweigh the burden it would
impose. Requiring separate identifications of secondary transmissions at the claim-filing stage
would not serve any substantive purpose because it is a jurisdictional requirement that does not
determine the distribution of royalties to each joint claimant. See id. Moreover, it would be a
waste of the Judges’ resources to screen the hundreds of annual filings to determine eligibility
with respect to each secondary transmission—particularly in light of the fact that even if one
claimant was determined to be ineligible, the joint claim would still remain a valid claim. See id.
It is, in fact, impossible to determine at the claim-filing stage whether or to what extent the share
awarded to the joint claimants might be affected by the ineligibility of one member of the group.
Such questions are appropriately addressed through motions or other proceedings before the
Judges on the basis of record evidence. See id.
For these reasons, the Allocation Phase Parties urge the Judges to amend the
proposed rule to be codified at 37 C.F.R. § 360.4(b)(2)(iii) so that it requires only: “A general
statement of the nature of the copyright owners’ works, and identification of at least one
secondary transmission of one of the copyright owners’ works by a cable system or satellite
carrier establishing a basis for the joint claim.” 2
II.

Amendments to Claims After the Statutory Period Should Not Require a Motion
Showing Good Cause and Lack of Prejudice.
The Notice proposes to add a new section, 37 C.F.R. § 360.30, that would permit

the amendment of claims as of right up until the deadline for filing the claims, but would permit
later amendments only by order of the Copyright Royalty Judges upon motion showing both
good cause and a lack of prejudice to other claimants. The Allocation Phase Parties believe such
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Note that, as proposed, the rule to be codified at 37 C.F.R. § 360.4(b)(2)(iii) also appears to be
missing the word “and” before the word “identification.”
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a rule would increase the administrative burden on the Judges and the claimants without
producing any meaningful benefits.
The only elements of a claim subject to being amended 3 are those relating to the
“general statement of the nature of the works” being claimed and to the example of a secondary
transmission of one of the copyright owner’s works establishing the basis of the claim (37 C.F.R.
§§ 360.4(b)(1)(ii), (b)(2)(ii)). The Allocation Phase Parties believe that amendments of those
portions of a claim should be allowed as of right at any time.
The Judges have previously been called upon to consider evidence and argument
on, and resolve disputes about, the accuracy of these portions of otherwise valid claims. The
Judges rejected motions to strike claims based on allegations that the “examples” had (1)
identified a station on which the program did not air at all, (2) used a different name for the
selected program, (3) identified a station that was not carried as a distant signal, (4) identified a
cable system that carried the station but mistakenly reported it as a distant signal, and (5)
identified the wrong date as the one on which the program aired. Memorandum Opinion and
Order Following Preliminary Hearing on Validity of Claims, Docket No. 2008-2 CRB CD 20002003 (Phase II), Mar. 21, 2013, at 15-17. Ten years after the claims had been filed, at the point
at which their validity finally became relevant to the actual distribution of royalties, the Judges
accepted evidence showing that, notwithstanding errors in the examples of retransmission that
had initially been provided, the claimed programs had actually been retransmitted on some
distant signal during the relevant period, and the claims were thus held valid.

3

Amendments to the elements of a claim providing the name and address of the copyright owner
and of the filer and providing contact information would be not only permitted but required. 37
C.F.R. § 360.4(c). Amendments to a claim to add additional claimants after the jurisdictional
period for filing the claim has expired would be absolutely prohibited. 37 C.F.R. § 360.30.
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Allowing corrective amendments to these elements of claims as of right will allow
at least some of these years-later disputes to be avoided entirely. Requiring motions to seek
permission to make such amendments would disincentivize useful corrective actions and
unnecessarily add to the administrative burdens of the Copyright Royalty Board and the Judges.
Moreover, even if corrective amendments were freely permitted, any amended claim, along with
the original, would still remain available for challenge and dismissal by the Judges if it were
shown in a future claims issue proceeding to be invalid for any reason.
The Allocation Phase Parties also have a concern about how appropriate
procedures could be developed for a motion requirement. In advance of the commencement of a
docketed proceeding regarding the distribution of the royalties as to which the claim pertains, it
is not clear how interested parties would receive notice of such a motion or the opportunity to
oppose it. It is similarly unclear how the Judges could confidently determine that the requested
amendment would not prejudice other claimants if they were not heard from and if their potential
competing interests could not yet have been defined.
For these reasons, the Allocation Phase Parties urge the Judges to amend the
proposed rule to be codified at 37 C.F.R. § 360.30 so that it provides only: “Any claimant may
amend a filed claim as of right by filing a Notice of Amendment with the Copyright Royalty
Board. No filer may amend a filed claim to add additional claimants after the expiration of the
time for filing claims.”
III.

Clarifications or Technical Amendments to the Proposed Rules.
The Allocation Phase Parties also suggest the following clarifying or technical

amendments to the rules proposed in the Notice.
First, the proposed rule to be codified at 37 C.F.R. § 360.4(b)(2)(ii) would require
a joint claim to include “[a] concise statement of the authorization by each named claimant for
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the person or entity to file the joint claim.” Although this language differs slightly from the
language that currently appears in 37 C.F.R. § 360.3(b)(2)(ii), 4 the Allocation Phase Parties do
not interpret the proposed language to impose any new requirements beyond the single concise
statement by the filer of a joint claim, which must address the filer’s authorization by all of the
claimants named in the joint claim. The Allocation Phase Parties are concerned, however, that
the proposed language might be misread to require separate concise statements from each
claimant identified within a joint claim. The Allocation Phase Parties believe that the proposed
language is sufficient and do not object to that proposed language insofar as it does not impose a
new requirement of separate statements with respect to each claimant. However, we suggest that
the following language may be clearer: “A concise statement by the person or entity filing the
joint claim stating its authority to file the joint claim on behalf of all of the named claimants.”
Second, the proposed rule to be codified at 37 C.F.R. § 360.4(a)(2)(ii) would refer
to http://www.loc.gov/cable for cable claims and http://www.crb.gov/satellite for satellite claims.
If both sites will be located at the http://www.crb.gov domain, the Allocation Phase Parties
suggest correcting the URL for cable claims stated in Section 360.4(a)(2)(ii).
Third, the proposed rule to be codified at 37 C.F.R. § 360.23 refers to “cable or
satellite compulsory license royalty fees,” but that provision would be located within Subpart B,
which relates to DART royalty payments. The Allocation Phase Parties suggest correcting the
quoted language to refer instead to “DART royalty payments.”
IV.

Conclusion.
For the reasons set forth above, the Allocation Phase Parties respectfully request

that the Judges: (a) change the proposed rule to be codified at 37 C.F.R. § 360.4(b)(2)(iii) so that
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Section 360.3(b)(2)(ii) currently states a joint claim must include “[a] concise statement of the
authorization for the person or entity filing the joint claim.”
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it requires identification of only one secondary transmission of one of the copyright owners’
works by a cable system; (b) change the proposed rule to be codified at 37 C.F.R. § 360.30 so
that it does not mandate a motion showing good cause and lack of prejudice for all amendments
of claims; and (c) adopt the clarifications and technical amendments suggested above.
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